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v " COMPYTROLLER GENERAL OF THE UNITED STATES
WASHINGTON, DA, 20348

8-179147 - October 31, 1973
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Depev and Rykhus

Attorneys at Law

Suite 302

1700 K Streat, HW, :
Washington, D.C. 20006 I

Attention: Douglas J. Rykhus, Eeq. i
Gentlemens

Your latter dated August 20, 1973, end prior correspondencs,
protesting as counsel to the Microcom Corporation (ffcrocom)
againet the awavrd of a contract o &ny other £firn under invitation
for bids X00123-73-B~2196, {issued by thi Naval Regioaal Yrocurement
Office, Los Angelea, California, raisas two issuce: whether (1)
the specifications were aubiguous; and (2) the low bid wan &
"buy~in," .

Concerning the first issue, section 20,2 of our Interim Bid
Yrotest Procedures and Standards provides that protests bascd on
alleged dwproprietics io any type of eolicitation which are
apparent prior, to bid opening or the closing date for receipt of
propossls shall be filed prior to bid opening or the closing dats
for receipt of proposals, In responsa to an inquiry from our Office
concerning viethier the foregoing standavd had been watiefied, your
letter of Aupast 20, 1573, statad that liderocom had protested to the
procuring act.vity before bid opeming, DBased upon this represente-
tion, our Office requested a docuwented report on the matter from the
Depcrtment of :he Havy.

The tlavy .eport, undeér cover letter dated Septemlwr 17, 1973,
contained the contracting officer's statement. of the facts leading
to the protest, As agtated therein, the only guustion voncerning
the specifications raised by Microcon prior to hid operdng rclated
. to’ the listed approved vendors. In response to llicrocom's xequest
that a particular f£irm be added to the list, the contraiting officer
anended the IFB, In response to telephonic inquiries tm you 0
resolve the question whether the proteet was timely f11ed, you agreed
. that the sukntance of the prebid-opening contrazcts bhetwasn Microcom
and Navy would nut constitute a protest. Therefore, youw protest
before our GEFYce on thin 4gsue S8 untinely and will not be considered.

E)”ro(ccv" /4//Cjinj e"""(‘ c‘-"*"_?”““ Were 4""'!’5“0“:7"
ot OTI5/S



v . )

B-179147

legaxrding tha second lsaue, Arned Sarvices Procurewant Regulation
1~311 dous not specifically prohibit 'buyp-in" bide, yxather it providas
in parts

"(b) To avoid or minimige the oppostunity for
'buying in' oun a procurement which 4s likely to be
succeeded by one or more 'follow-om' procuremarts, the
Covernment shoulsd obtndn from the contractor a binding
price commitment covering as nuch of the entire progran
concerned as is precticable, Such a cormitment may be
secured through employsent of one of tha following
procurencnt techniqueas - L
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"{J4) priced options for. additional quantitics
which together with the quantitica being .
firnly contractad for, equal the anticipatoed
totel progran requiremenu (eze 1-1504),"
'!'hc com:ract:lng officer smten 4w his report that the :I.t:emn
involved in this procurament (telmetric aact:inne)-- . e

"& % % arq not of -such & natura that the swardes will
hava an unfailr conpetitive advantage in any subsequent
procurcnonts, JIndeed, the instant procurement is just
such a subsequent procurcment, and a change of con-
tractor has occurred, There are priced~put opidon
quantities to be included in tlie contract. Thess
optiona, while priced hipgher thon the basic units, ave
nevertheless priced at less thau Microcom's price for
the basic unito.!,

Morcover, a price analyeis conducted on the low bid consluded that the
bid price, $546G,255, was rcasonable, particularly in view of the Govern-
ment's estimntod total cost, basnd on prior procurements, of §524,000.
In any event, an alleged “'buy-in'' docs not afford a basiu to question
tho lepgality of an avard. See 50 Comp. Cen. 50, 54 (1970) and coses
"cited thezain, S

' Cmequmtiy, your pvotest is danied. '
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v Binceraly ywuro,
Paul G, Denbling

o For the Comptroller CGeneral
. ‘ : of the Unitnd States
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