COMPTROLLER GENERAL OF THE UNITED STATES

WASHINGTON, D.C, 20348 14‘0 l l}—/)

B-159779 ¥ . . . Octobar 30, 1973

The lonorable Dixy Lee Rey
Chairman, Atonmic Energy Conminsion

{
Dear Dr. Ray:

‘This rofers to letter of August 8, 1973, from the Acting Assistant
General Manager, Controller, of your agency, requesting a decision from
our Office concerning the propriety of paying an employee Sunday and ..
night differential pay for the hour of annual leave with which he has
been charged for the specific purpose of paying him for 8 hours vhen
working on the shift during which standard time is advanced one hour
in the aprinb.

Tha letter of August 8, 1973, states in part as follows:
. : )

"Ag the advance of one hour in standard time, generally '
referred to as 'changing to daylight saving time', occurs
at 2:;00 a,m, on the last Sunday in April, in accordance
with 15 U,8.C, 260 a.(a), coployees regularly scheduled
to work an 8 hour shift vhich includes 2:00 a.,m. would
losa an hour of work and pay on that shift except whera
the admintstrative arrangement for charging the cwployee

" with.annvoal leave approved in 26 Conmp. Gen, 921 (1947) ie
applied, 7The question of night diffcrential for the houy
of leave charged to the employec waz not germane in 1947
as the Federal Enployecas Pay Act of 1945, as auended, did
not then pwwit payment of night differential to an em-
ployee in piodd leave status, Presently, however 5 U,8,C,
5545(a)(?) rpecifies that nightvorl io regularly scheduled
work between the hours of 6:00 p.n., ond 6:00 a.n, and, for
premiwa pay purposes, includes 'periods of leave with pay
during these hours if the periods of lcaVe vith pay during
a pay period total icss than 8 hours,' Subject to the
less than 8 hours during a pay period limitation above, it
appears that erployees whose regular work schedula includes
2:00 a.m, and iz vholly within the 12 hour period specified
in 5 U,8.C. 5545(a)(2) would be paid night differential for
the hour of annual leave charged them in accordance with
2€ Comp. Gen, 921, llowever, it is not cleny whether wa .
would be required Co pay night differential in the case of .
enployaen wheooe regular work schedule included 2:00 a.m.
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260a, (B) o

but ended at some hour outside that 12 hour nightwork
period, in view of the statexent in 26 Cowmp, Gen, 921
that 'tha oxact hour of absence on leave nced not ba

shoun on the Standard Yorm Ho, 1130, "Time ond Atten-
dance Report",' This agtatenent appeara to provide the

.option'of considering tha hour of annual leave as being

within the erployea's regular work schedule but’ outside
the statutory nightwork parioed so as to avoid payment
of night differcential for that hour,

“As Sunday premium pay was not provided Pederal employces
until enactmsnt of Publie Law 89~504 of July 18, 19466, there
was no need in the above decision xelating to daylight saving
axd atandard time matters to discuss application of Sunday
prenivm pay to the hour of annual leave in question heve,

Ag stated in 46 Comp. Gen., 158 (1966), the peneral Tula is
that emwployees may not be paid Sundry premium compensation
for a period of absence during thelr regularxly scheduled

8 hour Sunday work pexiod, as entitlewent to this additional
pay depends upon the actual performence of woric on that day,
This decision, howevex, does not make reference to the apecifal
pituation discussed beroin In which the annual leave is not
requested by, the enployee in the usual wanner for his own
purpoges (as inplied in the questions answered by 46 Comp,
Gan, 158) but is asdninigtratively charged to him as an
adjustnent for the regularly scheduled hour he is prevented
from working because of agcney compliance with 5 U.5.C.

~-

Tho followiug questions are submitted! ‘

"1, Isift appropriatc to pay Sunday pre:lum pay for
the houxr of annual leava which rnist be charged to
tho employee undex the special clreusstances de~

. .acxibed abova, in distinction to the gencral rule

. Btntad in 46 Cenop. Gen, 1887

"2, a. Decausa of preaent premiun pay implicctions, -
. iv 1t nccessary to designate the exact hour .
covered by the annual leave chnrged to tho
. ' amployea in thip spectal circumstance, contrary .
) to the advica contained in 26 Comp. Gens 9217
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"he IXf so, A8 it the hour heginning at 2:00 a.m,
go an to reflect tha official time of advancing
standaxd tize which is apecified 1n 15 UeSotlle
' 26050 (ﬂ) ?

L]

!
"3, If the.answer to question 2.a. is negative, ia it

required to pay night differentinl forx tho:undeaig-
nated hour of leave to an employee whose régularly
scheduled work cnds at an hour outaide the 12 hour :
nightvorl period epecitfied in 5 U.5.C, 5545(a)(2), *
"and whose perxicds of pay vith lcave during thae pay .
period concarned total leas than B houra?

"4, If the amswer to question 1, 1o poaitiva. would 1t
be required to make payments of Sunday preaium pay
to eaployces concerned retroactivae to thae pay perloed
commencing July 31, 1966, vhen the Sunday premfun
pay pwovision becane effective?

"5, IZ£ the answer to question 3., is negative, for what
periods are we required to undertake collection of x
asy pasc overpnyment of night difﬁerentinl premfium C

pay?"
"t gection 5546(n) of title 5, United Statea COda. reads os followsi .

T "(a) - An amployee who performs work during a
regularly scheduled 8-hour period of varvice which
10 not ovavtime work as definad by snection 5542(a)
' of this title a part of vhich is perfcrined on Sunday .
' io entitlel to pay for the catiro periud of cervice
at the'rets of his basic pay, plus pres iun pay at a
yvate oquai to 25 percent of his rate of busic puy."

In 5 CFR 550,103 of the Civil fervice Ccomisoion's regulations
""Sunday work'" is defined as followss :

! (o) 'Sunday'vork"means all work during a:
segulavly pcheduled tour of duty within a basic
workweek when any part of that worl: ie performed

v on Sunday," B .
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Section 550,171 of tha regulations authorires pay for funday work
as follawa} ", ‘
! YAu employea ia entitled to pay at his rate of basic
pay plus premium pay at & vata equal to 25 percent of his
rate of basic pay for each hour of Sunday work which ia T
not overtima work and which is not in excens of 8 hours
for cach reg ularly scheduled tour of duty mhich baginn or

ends on Suuday, (Underscoring added,)

while penerally lenve vilth poy is pynonymous with duty insofar as’
entitlemnnt to basic pay, whera, as here, additional pay is authorized
for pervices rendered on a certain day, cntitlement to such additional

" pay would ba dependent upon actual performance of work om such day,

unlecss otherwise oxpresaly provided by statute, Thus, sinca there is
nothing in 5 U,5,Cs 5546 providing for payment of Sunday premiunm pay
to an crployee vho i8 in a leave avatus during any past of his roegularly
arheduled tour of duty on Sunday, question number 1 ig answered in the
negativa. _Q_f_. 5 U,8.C, 5545(3) (2)0

‘ L]

In 26 Comp. Gen, 921 (1947) when we vwerae considering payment of
night differential pay we stated that whenaver thore is a change from
ptandard time t) daylight savings time leave is charped on that day on
account of tha rreduction of the number of hiours the enpioyee is required

. to vremain on duly, the exact hour of absence on seave nced not be showm

on tha Standard Porm llo. 1130 "Time and Attendance Repnri' but an appro-
priate brief notation attributing the lecave charge to the chonge from
atandard time to daylight savionps time may be entered in tho space pro-
vidaed for "Reaarks.' That would nppear to be equally applicable to the
case presented here. Question number 2a 1s answered in the negative,

In view of owr wveply to question number 2a, no angwer is required to
qucntion punbor 2b.,

Saction 5545(a) of title 5, United States Coda, provides in

pertinent part &s followaos .

‘ "(a) k & & pnightwork is rcgulurly gcheduled
! ‘work betwcen the houru of 6100 p,m, and 6:00 a.mey ) L
and includeg~— .
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"(2) poriods of leave with pay during theas
houras 1f tha periods of leave with pay during a pay
period total less than 8 hours." .

5 CIR 550.12§(b) of tha (ivil Service Comuiasion's regulations
conceming cozputation of nipht pay differential provides as followss

"(b) Absancs on leave, An onployce is entiticd to

{ & night pay differontin) for a period of paid leave only

vhen the total awmount of that lcave in a pay period, in- "
cluding both night and duy hours, ic lege than 8 hours,."

-

I1f on employet's leave taken frow schecduled rdght duty agprogates
less than eight hours during u pay pariod, under the ahove-quoted statute
and repulation the exployec is entitlced to convinuance of his nignt dif-
farential pay Jduring those '"loos than 8 hourxs" leave, Sce 36 Comp,

Gen, 734 (1957). 1In other worda 1f an employce worke the 12 midnight
toe 8 a,m ohift on the leet Sunday of Aprill when the standard time is.
advancad ono hour he will ba placed on annual leave for one hour and
reccive night differential for a total of six hours including the

hour of annual leave, Quastion nuxbar 3 is answered in the affirwmative,

In view of the answera to questioua nuwhar 1l and 3, no reply to
quostionn nucber + and 5 18 required.

Eincerely yours,

RFKELLER

"Deputy " Compt.roller General
of thn United Staces






