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COMPTROLLER GENERAL OF THE UNITED STATES ,’q
WASHIMGTON, D3, 20848 'S '3

t

B-174928 geptember 14, 1973

Gﬂptlln J. A, Ttunm. USAY

Chief, Accounting and Finanze Branch

Through the Liractor, Directorate of
Accounting Operationa

Hendquarters Air Force Accounting and
Finance Centuy

380C York Street ‘

Denvaer, Colorado 801205

Deaxr Captain Trxeinent

Rference is made to your letter of December 10, 1971 (attention ACF)
forwarded here by letter dated Janwary 5, 1972, from lleadquarters Air Forca
Accounting and Pinance Center, requesting an advanca decision as to the
propriety of payment hy the United States Air Force to the Government of
Cuam for overtime services provided by Guam custums and quarantine officers
at Andeysen Air Force Basae, Guan,

Public Lew 9~47, cnacted March 15, 1967, by ths Territory of Guam,
and codified as section 47136 of tho Covernment Cods of Guan (197C), irposas
a charzge on "all air and eca carricrs and other poraona" for tha services
of custons and gquarantine officers when required hoyond regular working
hourg, * The baric charge is equivalent to the hourly vage rate of the
officexr perforring thae scrvice; and this amvunt is paid over to ouch offjcer,
Public Law 9~47 further imposea a surcharge of 25 perceut of the vage rate,
vhich the Government of Gucu clains is reimbursement for admintetrativa
cverhoad occasioned by the use of its custoxs and quarantinae officials out~
gide of rezular liours,

T%ie requodt lor our sdvanco decisfon raads in part:

"Cum 2 wtons and quarantine officera are charged with
the duty of anforcing federal custome, quarantinae, gun control
egad volitcle gafety laws (49 USCA 78% and federal apency direc-
tivee unavallable to us), as well es customs and quarantine lawa
of Guam (sectiona 47100-47136, Guvernment Code of Guanm). Hocause
the faderal oud territorlal laws ara eniorced sinmultaneously,
the overtine sarvices on which charges are based ave not divie-
ible into 'federal timo' and 'tevritorial tima,' From the
standpoiut of time aillocation, Guam custous officlale have no
responsibilities with regard to faderal cuutoms duties since
Cuan 18 a "free port' (1% UICA 1202, Laaduote 2), Consegunutly,
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" their only function as custons vfficers is to assurs
complionce with federal and territorial lavs concexning
f1legal entry of persons and property, - It is significuont
to vote, hoever, that another najor function of theoe
officora in behalf of tha Government of Gusu ia ko aszoiwet
in ‘the enforcenent of a Cuam use tax, by reportivg all
property ivportad by teruinating pasaengerd to tha Guau
Directcr of Revenue ary Taxation,

] ] L | % &

"anderscn Alr Forca Bess has long been a wajor mildtary
afv traffic center, As auch, it is subject to incomring kraffic
fron forolgn countries at all hours seven deys weakly, Guam
custona officials, working in shifty, are on duty 24 hours
daily at the Baae Termipal, In 1960 the Government of Guam was
charping 'carriers and sinilar agencizg! (Lncluding the Adr )
Force) for overtime services yendered by Port Security persounel,
The practice was voluntarily teruinated in June 1960 becanuae the
tuthoxity to mso charge was queationable (sce Attachment 2), The
practice vaos reinstated im July 1971, pursuant to the 1967
erabling etatute cited above * & #, 7To date, payments totaling
§551.89 have bLecn dishursed with the understanding thot furthar
payments would be withheld pending receipt of your decislon in
the watter. Should that decinion be favoravle, refund will be
roquested,

"It .18 undexstood that tho Adx Porce pays for eerviceo of
federal cuntows officials at othex instullations where the serv-
. dces are requeated at irregulax hours, The present case ia
- diatvinguishitle in that a non federal agency is involved, and
the servicet involve three indivisibla and siguificantly self-~
gorvirg funtions ~- cuforcehient of fedoral and Guam customs
und quarautine lavs, and eaforceaent of Gaun use tax lawd.
Alditionally, tho services are not requasted as in thoas
cases at otier installationa, 1t 4s unknowvu to what extont,
1£ auny, tic Jovernacut of Guaa may be compensated by other
federal apancles for these sanc 'saervicea' in cuforcing fedaral
lava ow dclsgated."

Finally, the subaission quastions whothar the Aly Forco may be considared
an Yatr carrier' or "other porason' within the application of tha charges
J:nc3ad by Guan Public Law $~47, .

On April 7, 1972, vws raquested the opinion of the Attorney Ueneral of
Guom concorning the isvuen raised in the aubmiusion. At the sgmo tino, ve
mToar e ol U Lowir s oy Ulr Donatly Sonloasat Leveotary Yor Jerciicy.
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Affairs, Dapartuent of the Interior, DBy letter dated Herch 1), 1973, we -
Vpra advised by vhe Acting Attorney Generval of CGuam that ?ublie Law 9~-47

is comntrued to include tha Fedeval Govarament as a carzler wubject to
chavges for overtine customa and quarantviina servivces, The Acting Attorney
General also states that iw addition to enforvcoment of certain territoriul
lavs and regulaticrms, the Guan cuactoms and quarontine officers enforce e
mmber of Federal lawa and vegulations, liated in his letter, Such Federal
eaforcenent is undeitaken efthey puysuant to forumal dolegation by the Ved-
oral Governzent or-on a de facto basis, sustained by the courts, resulting
fyrom the abaecnce of cognizant Federal officials vithin the Terxitory,
Enfoxcenent of certain of thesa Yedaral laws ard regulations has been dele-
gated by tha Federal Govermment specifically with respect to nmilitary flights’
at Andersen Alr Force Bage, The Acting Attorney General concludes)

“1 do not regard the 257 aduinistrative overhead ard overtinma

.chaxge a8 a tox upon the United Btates Govbrnment, It will bs

noted that the fea upen vidch the 25% administrative charge 1s |
based is puid dircctly to the officeras who are on the scenec . -
and who ara porforning tha inspections The 25% adninistrative '

charge yalatea to charges horne by tha Govermment of Guam other

thar 1he actual salaries of the inspecting officers, Therefora,

thesu charges are not a tax, but rather a rouph estinate of ;
additional govevmeent cost occesionad by the use of theae

custors off{i{cers ou<side of rogular hours.

"Since tha tive apent on 'Vederal Enforcemant' camnot bo
differentinted from the time spent on ‘Guan Enforcement',

gyl since. CGuan snd Fadoral Lnforcemant tend to ovexlop

in tha suwriects covered, I nce no npeans of differentiating
charges on tha basis of tha duties poxformed by the customs
officers at any given tine, 7hese inspection duticve wmunt

bo performel by these officers, whether under Federal Lav or
unger Guanm .ew, &ud it is upon the fact that the dutiecs are
neccssary .ot the chayvgea are besads ‘Yhercefore, I am of

thue oplulon that tha charges imposed upov air and sea cavriers
and other peroons, Including tho United Ltates Adlr Force, ate
Juatifial by local law and ars not prohibited by the Organic
Act, N & %"

By letter dated June 14, 1973, tha Director of Terviturial Affairs,
Departuent of tiw Intarior, forvarded to us & menmovaundum by the Dapartnent's
Associate Solicitor, General Legsl Services, which comments upon our letter
from the Acting Attorney Gencral of Guan. This uncerorandum expresscs tho
oplafon that Lhe Alr Yorce i3 coargeable only for overtime services rcuwoered
by Cusm off{icera whilch ara attributahle to enforcemant of Federal lmr aml
vegulotions, as opposad to thioso of the Terxitory. The macmoranium also
notee that no baein han bcan providod for di?ferontisting betwean Perdoral
Al oLandy S T heross daae theere g toe o ‘v

AL Dol BOY YTIA0 .00 BaE 0 peveait guresaree ro Guen'e agtaal oo wnine
CLuLiod Coiwd O proviulug, OVEerliue #SIVALIS,
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; Ths question raised is whether the parvice charges and surcharges as
assansed by the Territory nf Guan pursuant tr Guam Public Law 9-47 ara in
the nature of an unconstitutional tax &3 applied to the Yederal Government
or ite department and agencias, It ia clear that a United States Territory
may not impose a tax upon its sovereign in the absenca of exprasn statutory
permission, Domeneck v, National City Dank of MNew Yorlk, 294 U,S, 199 (1935),
Howevaer, the United States is not exempt from payrent of veasonable compen-
sation for services rendered or convenience provided to it, Ses, e.g.,

90 Coxp, Gen, 343, 344 (1970) and authorities cited tharein,

Applying the foregoing principles to the inatant wattar, it in nacecsary
at the outsat to doternina what service or convenience, if any, tha Air
Yorce derives in veturn for the chargea imposed by Guam Public Law 9-47,
The materials subaitted to us, diacusead above, appear to approach this
quastion by roferenco to the nature and source—i,e,, Federal versus
territorial--of tha laws and regulptions enforced by the Guan officcrs,
Hovever, this approach is not, in our opinion, dispositive, The Air Force
iv not responsible for tha enforcement of territorial laws; nory is 4t the
agensy which would have had original responsibility for the Pedoral enforce-
went functions performed by the Guan officers, loreover, thoro is no indica-
ticn thal Guan seeks roimburacnent from the Alr Force for perforizance of any
of tts torritorial or Federal enforcement activities ¢,, a regulax basis,
L.8y, during nornal working hours, Oa thn contyary, it 1o evident that the
service nr convenience for which Public Law 9-47 inposes charpes i6 the
availability of tho Guam officcra to porforn their enforcoment functionp—
vhatever the nature and source of such functions--on an overtine busis,
Thus Guam Yublic Law 9-47 iy sinilar to a Federal statucti which provides
that carriera be asseasod charges equivalent to tha coupensation of Fedarsl
custone inspactora for ianspactions conducted outside nf normel working hours,
and that euch anounts be paid over to the custons inspectora, Sea 19 U,S5,0,
267,

The submission indicaten that Anderaon Alr Porce Base 4 subjcet to
incoming traffic from foreisn countries at all hours, seven dayo a weclk;
and ihat tho Guem custors and quarantine officers are on duty at the Baso
Yorninal at all tines, \hila the submission doeo not speeificully no staéc,
wa ansuma that such inconming traffic cannot cleoar the baaze Teraminal swrithout
processing through the Guam officers and, accordingly, that the availability
of these officera for only 40 hours a week would seviously irpede operativns
at Andersen,

For tha foropoing; reagsons, it appears to us that the availability of
the Guan officers at Andarsen on a 24~hour banis provides a substuntial
vervics to tho Alx Forve, ixrespective ¢€ tha laws and regulations which
tkey enforce, Ve algo Lolleve that tha ALy Focce way proparly pasy for this
sexvice, Our Office hoo held that Pedoral apencies are subject os othsr
carriors to the charsnes izponed for overtina Faderal cuatous dnsnactieons
under 17 ULB.C0 D07, Loty Lo e Lileod Cb bl uloa vaedOud 08 d fee.
to custo=s durgactiend gunerallys 6 Comus oot ealy s =al043, Jduy wa, .oy
We hava alio authorized paywent of such charges by Federal agoncies vhere
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custons inapections ware performed by eaployeez of the Panana Canal,
11 Caxp, Gen, 10, 13; A-22614, April 21, 1928, The latter decisions
relied upon the utility in terms of Federal transportation operations of
having avsilablu such ovartiue scrvices, :

It remains to congider whether the apecifiec charges imposed by Guan
Public Law 9-47 vipresent reasornbla costs for the provision of overtime
services, As stated previously, these sharges consiat of two elecentsy
the vages of tha custors and quarantine officers pexfornming overtlno sery-
ices, and a 25 percent surrharge thereon, The wage elenent vepresents an
actual sost to Gueu and 18, therefore, clearly a proper charge. Tie 25 per-
cent surcharge represents by the teruzs of the atatute "reluburceuent {or
aduinistrative overhesd and overtina ® % &, Tha Acting Attorney General
¢. Cuam describes the 25 percent azount &8 a 'rough eatimate' of additional
costs to Guam occasiopned by the use of the officers outside of resular hours,
We recopniza that it would be difficult to delinente fully end precisely the
actual conponecnta of spuch adwinistrative cost, In vicw of this, as vwell as
the represcntations contained in the etatute and the Acting Attorney General's
latter, ve would not object to paynent of the 25 percent aurcharge unlean
it 10 aduinistratively detoruined that the 25 percent figure 18 so unreasonable-—
in relation to the services rendered——ae to constitute a tax on the Uniced
States,

For the rcasons stated herein, it is our opinion that the Alr Yorce
is authorizad to pay the charges icppged by Guam Publc Law 9-47 uuleus
the chargea arc deterpined to he unreasonable, The voucher presented with
the request for our advance decision is returned herevith and paycent
thorcon 1o authorized, subject to the foregoing, if otherwisa corrent,

L J

Sincerely yours,

E. H, Norse, Jr,

For the Conptrnller General
of the United States





