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.’ Yhe Honorable

COMPTROLLER GENERAL OF THE UNITED STATEYS
» wASfiNGTOM, D.C- 20340
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The lecretary of Transportuation

Dear lr, Secratary:

: Reference 18 nade to United States Coavt Guard letter daced
Rovenber 17, 1972, file reference 7500, to our Transportation and
Claims Division concerning the application of the ruling in the
+ case of Edvard P. Cheater, Jr., et al, v, United States, Court of
‘Clairg }o, 169-70, October 13, 1972, in the tomputation of retired
. pay of other Coast Guard officers. Specifically, that letter asks

tho following quastions
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SO "(1) As to future payments to,claimants upder .
"' the referenced decision, will we be sble to apply the
principle of Res Judicata, and pay the incrcased rates A
of pay to tha officer claimants for periods cubaequent :
to the date of the Court of Claimg Decision?

“(2) Will this decision be followed for other
clainants, reticactively or prospectively? That is,
vill the Coumptroller General permit us to follow the
daciaion for all purposen?

"(3) .Wa assune that coats for RSPPP nust be
vocoapused (for participants) based on thea higher
rates of pay. Io this correct?"

* Wa have alloo raceived a letter dated June 1, 1975, file referoence
7500, from the Cormandant of the Coast Guard elaborating on and

- presenting furthoxr tha Coast Guard's views regarding question (3).:

Tha plaintiffs in the Chester case were 18 Repular Coast Cuard
captains roetired in 1968 or 1969 who had each completed 30 yearo of
ective comisnioned gervicu in tha Coast Cuard in the year of thoir
retirement, Fach was qualified for voluntary retirenent under
efthar 14 U,S5.C, 291 or 292 at the time of his retirement and eanch
vas within the purview of tho mandatory retirement provimions of

14 U.5.C, 288(n).
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+ . Thirteen nf the plaintiffs weve voluntavily retived pursuant to
14 U,5,C, 291 or 292 on'July 1, 1968, or ‘July 1,°1969, Tha vemaining
five plaintiffs vere retained on active diity to'varying dates in
1968 or 1969 after July 1, for medical evaluation, Of this group,
four were placed on the tenporary disubiliiy rstired list after July 1

of the year in which retived and the last one vas voluntarily retired —

under 14 U,5,C, 292 (nondisability) on Septumber 30, 1968,

The plaintiffs fell into two general clasacs, thnsu who were
~ purportedly voluntavily retired under 14 U,5,0, 291 or 292 op July 1,
and those who wvere retained on active duty beyond July 1 for medical
reasons and subaequently veluntarily retired, As indicated previounly,
all plaintiffs in that case were subject to mandatory retirenent pur~
suant to 14 U,8,C, 288(a) on June 30 of the yecar in which retired, and
weragalso qualified for voluntary retivement pursuant to 14 U,S5.C. 291
or 292,

Bubasection 288(a) of titla.ik, United Btuten Code, pruvides as .
follovws: . .

"(a) Each officer of the Rogular Coast Guard
acrving in the grade of captain whose nama is not
carried on an approved liat of officors selected for
promotion to the grade of rear adrival shall, if not
earlier retired, be retired on June 30 of the fiucal
year in wiaich he, or any captain junior to hin on the
active duty promotion list who has not lost numbers

or precedence, completes thirty years of active t ,
cornigaloned mervice in the Coast Guard. {imphasiws -
‘added,) .

In our decisions, B-165038, January 6, 1969, and R~165038(1) and
(2), June 2, 1969, we held that an officer subject to the nandatory
retiremont provisions of 14 U.6,C, 288(a) sy not retire voluntarily
undor sone other provisions of law (for excrule 14 U,S,C. 291 or 292),
,wvhen such voluntary rotirement becomeseffective on the sane date that
the mandatory retirvencnt is required under section 238(a); that an
officer retired under 14 U.8,C, 288(a) must have his rotired pay cooputed
on the basis of the active duty pay to vhich he was entitled in June,
not the rates of pay in effect on the following July 1; and that the
fact that a Coast Guard captain subject to 14 U,.5.C. 288(a) 1is retained
on active duty beyond his mandatory retiremeiit date does not add to his
rights in any way in cowputing the amount of xetired pay to which he ia
entitled,
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The tourt in the Chester case daclined to follew our construction

., of 14 U,8,C, 288(s), Instead, the court took the position that the

words "shall, 1if no¢ earlier retired, be revired on June 30 & * 4" gra

" -, veasonably to be intarpreted to mean that such an officar's vaivivement

must o.cur no later than June 30, 1if eaxlier rotirement, for whatever
caus”, lws not ohviated the neceasity fox retirement on June 10, and
d0es cot absolutely forbid voluntary retireneat puvsuan: to 14 U.S5.C,
2M or 292 on that temminal datn, Therefore, the court held that
officers !n that situation wera entitled to compute their vetired pay
on the higher rates in affact on July 1, Tha court alse held that thoae

-"otficors held on active duty beyond the mandatory retireaent date and

retired after June 30 are entitled to no less than the other cfficera
and were, therefore, also entitled to compute thelr retired pay on the
July 1 pay rvateas,

Since it appears that the court was fully awava of the reasons
for the decislens of this Office'to the contrary and since the court's
interpratation of the atatutes here involved is not unteansonnble, we .
vill now follow that interpretation ami our decislons B-165038, .
January 6, 1969, and B-165033(1) and (2), June 2, 1969, and other
#imilar decisions to the contrary will no longer be followed,

Thorefore, question (1) of tha lefiter of Noverber 17, 1972, is
ansvered in the affircative,

Regarding question (2), since this decisfon is a chauged
ennastruction of the law based on an orieinal construction of the lav
by the court, it should bo applied retroactively as well ag praspec-
tively for othur merbers in »imilar circunstancea. Conpare 39 Comp,
Can, 321 (1999), llowever, it way not ba applied retroactively beyond
the period (L0 years in roat cases) provided by the barring act of
October 9, 1940, 54 Stat, 1061, 31 U,S5.C, 7la. Sce the anosver to
queation 2b in 41 Comp, Cen. 812, 818 (1962)., Poubtful cases should
be sutnitted to this Office for determinacion,

In regard to question (3), the Coast Guard, in letter of June 1,
1973, sayo that after further conasideration of that question, they
have concluded that their interest requires claboracion of that issue,
in effect asking the supplonental question whether certain of the
clairants in the Chester cesc should be permitted to retroactively
sxercise their option to either reduce the amount of their participa-
tion in, or wiithdrav froa the Retirad Serviceman's Fandly Protection
Plon, In this regard, the Coast Gudrd has expreased the view that
the claimants in the Cheater caoe should be offered the apportunity
to ¢hoose to hava their annuirfes under the Rotired Servicenan's
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Yanily Protection Flsn (RSYPP, 10 \1,8,C, 1431 &t seq.) vewmain at the
smount which they had elected prior to the Court of Claime decision
or to hava it computed on tha basis of the roatired pay to vhich the
Court of Clains decidad they wers entitled, :

In support of that positfon thero is ecited 10 U.S,C, 1434(b)
wiich was amended by section 1, clause [(6) of the act of August 13,
1968, Fubli: Law 90-48%, 82 Stat, 753, to, anong other things, ~utho-
rire the Secratary concerned, upon application by the rotived uenber,
to allow the uenber to reluce the amount of the annuity apecified by
hin upder \O U,S8.0, 1434(a) and (b) bu* to not less than the preseribed
mininu, Me law requirea that a retived merber may not so reduce an
annuity earlier than the firat day of tho aeventh caleandar wonth
beginning #f{ter he applien for reduction,

In that letter, it was explained that eight of tha captain/
plaintiffa {n the Chester cass clected to participate {u the Retired
Serviceman's Faxily Protection Plan prioy to rhe cnactment of Public .
Lav 90-485, and subsaquent to the 1968 arendments to the act, they
chose to cone within thu purview of the anended provisions, lowaver,
sfter having nade that choice aud prior to the court's decinion in the

- Chenter caae it {s stated that certain of the plaiutiffs had seen no

necensity to exercisa their right under 10 U,S5.C, 143C(b) to reduce
the annuitiea they had elected, It is indicated tha: because of the
court’s ruling, they are now faced with the prospect of an involuntavy
rotroactive increcase in the amount of the annuity they elected and

the cost of thetr contribution to the Retired Servicenan's Fanily

' Protection Plan, Further, that such increases could Le viewed by
" theno merbers ns a peralty in that they are being treated dif[erently

than thoy would have been on retirement due to an crror by the Coast

o -fcuard in conputing their rotired pay, The Coast Guard, therefore,
proposes that the eight votired captaino, who have the right to reduca

their annuity under 10 U,4.C. 1436(b), be pernictted to excrcise that
vight retroactively, effective the firat day of ths scventh cnlendnr
wonth from the date of retirement, .

"It 18 further stated that since all the {esucs in this case are
being settled retrnactively, a request fovr ratroactive reduction of
an onnuity undoe 10 U,8.C, 1436(b) presents no pavrticular pxoblen,

Retroactive reduction of annuities under tha Retired Servicenan's
Yanily Protection Plan was not an issue in the Cheater canre and the
court did not refer to it. That ruling established only that a higher'
active duty pay rate vas vequired to he used in computing the

plainxiffs’ ratired pay entitvlement, leither the ruling in the Chester

case nor the applicadble provisions of law governing voluntary reduction
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;of'ﬁnnﬁitiuu (10 v,s.C, 143%(b)) make say vtuvfﬁiog for iusrosctive

s2iections in annuities under thess civcumitances, There is also for
poting that 10 U,8,C, 1436(b) specifically provides that no scounls by
vhich a unnber's retirad ov ratainer pay is roluced prior to the effec-

‘tive date of a rveduction of avznuity, withdraval, change of election cr
election under that subsection may be rafunded xo or credited on

batinlf of the mewmber by virtue of an application made by him under
that subsection,

Ve hava held that under the Uniformed Services Contingency Option
Act of 1953 (venaiied the Retived Serriceman's FParmily Protection Planj
enly one computation of thes anount of reduction in retired pay is con-
tewplited, and that the amount of the snnuity tu be paid to tho desig-
nated dependonts of the nmeunber raking the election is to be baaed on
the retired pay at tho tine such computation ie rade, See 33 Coup,
Cen, 491 (1954), And, we hava held that wien the coiputation of a
wenber's reduction in retired pay ‘for the annuity he has elected is
exrronecusly cocmputed because it 18 based on a rate of retired pay .
vhich he is recediving but which is not tho rate to vhich he ia legally
antitled, the reduction is to ba resomputed based on the correct rate
of retired pay, Sece 34 Comp, Gen. 151 (1954), :

It 18 our viuvs, therefore, that the computations of reduction in
rotired pay for annuities for the plaintilzin i the Chester cose nust
be reconputed on the basis of the rates of retired pay 20 which they
are entitled under the court's ducislon and we ray not authorize a
retroactive change in the annuity elected other than such recomputu-
tion on the basio of the changed pay rates, Accordingly, question (3)
of the lovanber 17 lettovr is ansvered in tho affirnative and tho
supplencntal question indicated in the Junc 1 letter is answared ia
the negative.

Of courss, pursuant to 10 U,S.C, 1436(b) any retired member nay

now apply proapectively for a reduction in hio annuity 4f he so chooaes.

d, should ar error nr injustice result from these nenmbers' chanced
rates of retired pay, undexr 10 U,S.C, 1552 the Secretary of Transporta-
tion has omple authority, acting through bLoards of civiliana, to
correct any rilitary record of the Coast Guard when he coansiders it
nacesnary to correct osuch ¢f¥or or remova such injustice., A corrcc-
tion of an election under the Retireca Sarviceman's Family Protection
Pian pursvant to 10 U,S.C, 1552 would be retrcactivue, Sce 32 Conmp.
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CGen. 24% (1952), 34 Conmp, Cin, 7 (1954), 43 Comp, Uen, 245 (1963), -
end 44 Conp, Cen, 143 (1964), Also, compare Hclonald v, United

‘tltﬂ&. 193 Ce, 019 795 (1971)0 ',
. ‘-' Sincerely yours,
; ?
s ',’ . "Paul 0, Deabling
[
Yor the Corptroller Ceneral
! . of the United States
{
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