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COMPTROLLER GENERAL OF THE UNITED STATES
WASHINGTON, D.C, M4

August 16, 1973 3(3@

-

G & O Enterprises, Ino,
Buie 130
Bordentowm, Nev Jexrssy 08508

Attentiony Mr, Williem Oray
Preaident

gentlexmi

We are in receipt of your telegram of June 5, 1973, znd subsequent
Jetters, protesting en awavd being made to the apparent low bidder,
Paria R, Minuto, Imc. (Minuto), wnder invitation for bids (IFB)

No, ¥20609+73-8-0472, igsued by the Bace Procurement Office, McGuire
Alr Yorce Base, New Jerscy.

The IFB sought blds for alx conditioning quartera at the bese,
Each Lidder wvas required to sutmit with ita bid & bid bond in the
snxount of 20 percent of the bid price,.

The commerciel bid bond subnitted by the apparent low bvidder and
attuched to ity bid, although making specific references to the sube
stance of tho soliclitation, stated that vhe surety would bas bound to
tho gtate oy Kew Jersey rather than to tue United States Coverament.,

Notwithstanding thia deficiency the agency propogses to accept
the bid bond end make avard to Minuto., We agree uith this courge of

action,

0&C contends that Minuto's bid should have been rejected aince
the insertion of e state rather than the United States Covernment as
obligee rendered the bond unenforeeable by the Government; the bond
vas not subnmitted on standard form (5F) 24 as required by the IPB}
and, the bond as writton contains material deviationa from the requises

menta > BF 24,

Pareagraph 2-404,2(h) of the Armed Services Yrocurement Rogulaticm
(ASPR) provides that where a bid guarantee is required and a bidder
fails to furniah it in acocordanze with the requirements of the IFB, the
bid shall be rejected (with certoln exceptions not material here), IHowe
ever, sinze Minuto did fumish a bid bond the (ily issue 49 the acceptw
ahility of that bond. Bel7060h4, Decenber 3, 1970« Thus, the case you
cite, B-169%46, October 15, 1970, vherein a bidder did not furnish & bid
bond, is clearly distinguishadble on its facts from the prossut situatiom,
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- Yo BeATO50k, supra, we held that a bid bond which noted & state
mther than the United States as oblipgee we acceptadle since tha intent
of both the suroty and the principal to be bund upon acceptance of the
bid wes clearl;” aliosm by ths bond itself and the identity of the United
Ftates an the intendel and trus obligce was lilevine ascertainable from
the information mppliad Ly the band,

As in B«17050%, mma, suwch n intent has beon presently demcnstrated
bere. The bond correctly identifies both the principal and the bidder cone
cemed and also correctly lists thw name and location of the Yoderal project
involved,

Mornover, De166799, May 15, 1069, which you cite for the proposition
that “Surctyship arisces only by exyress controot of the parties and cannot
be frmlied” ia innpplicadble wvihers, as kere, the surety's obligation can be
eatablished within the four cornzre of the badd,

Vo have held that even vhere 8F 2 is olearly designaded as tha vehicls
upon which the bid band should be tendered, "# # # the meie fuilure to utie
lize that form 4o not & sufficient beain [fin and of 1tself/ to roject a bia,"
39 Carp.e OGens 83 (1959), The sufficiency of a bid bond oiould rot ba Judged
50lely on the form uned but rather ghould be Judzed on vhethex cr not the
boud represonts o difference in the risghts and oblipgations of the partics
from those sct forth in 6P 24, 39 (. Cens, sunm, Bo long &3 the bond
sulmitted affords the Govenment enprupriunte recourse in the event the bide
dex doess not fulfill the conditions of the bid, it vill be considyred accopte
able, 51 mc Gen, 822 (1972)0

0&C contends that the did bond written by Safeco Insurance Comwany of .
America (safeco) for Minuto does not previds, as does &P 24, covenants which
will asuure that the Lid requirements will be met befare relicving the uurct
of poasible linbility. The Safeco b4d bond Sdentifies the principal (biicer
the procuranent activity, the project fox which bids were requestad anl v .oe

, Vides that the gurcty's liability will be vold:

"If sald Bid shall be sccepted and the Principal atall
execute and deliver a continct in the Corm of contract
attached hereto (properly campleted in accordance with
said Did) and shall furmish & bond for tha falthful pere
formance of said Contract, and for the payment of all
persans perfoming lobor or furnishing materials in cone
nection therewith, and shall in all other regpects perform
tha agreemcnt created by the acceptance of said Bid,"

In PelT060L, suprm, we held as follows:




"% # ® T the inatant case the intentiom of the
surety and the principal to be bowd in the sapunt of
the brid ypon acceptance '3 the bid specifisd thexrein,
is clearly shown by the tond itself, and the identity
of tha United States aa the intended and true oblisee
ia likevice sacerain~ble rum the information sumplied
by the bonds Under guch circungtances wo do not Lolieve
that the surety could muccensiully defend a suit by the
Uaitel States on the bonds 7The basic Jaw applicabls to
such gfiuations o, wears to be nteted 4in 11 C,J,8, Donda,
# 306(n) aa *Whero the neme of the cblicee is incorrmotly
statol in the bond, he may tmua fn his truo naag * # »,0
fleo Otine ve Boithuent Bank of 8. Louls, 103 8.M.(ix)
633, 1139, vhich citcd pimliar provanicny in 9 CeJe 12,
end 9 Co¥e UG, ond stated in rcoolving a comevhat cazpare
abloe slvuation 'The only queoticn ia, Does the ddentdty
of tho Tunk as tha true oblipee appear by rcasonable
intendrnt from the faoe of tha fnatiument Stuelfy'"

The forcroing is equally applicable hera. Accordinaly, 2ince the
¥id bond of Hlnuto is enforceable by the Govermment, 4its bid properly
By b9 considered for cward.

Gincozely yours,

‘ ' ‘ ' PAUL G. DEMBLING

Ver the Corptrodier General
of the United Biatea





