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Concerned about entering a second round of negotiations, a
representitive from Sed&Low contacted counsel for rioSLL The basis
for its concern Was the allegation that an epiplo-yee of HQ1SL had informed
SWedlowl's closest competitor, UTL-Dixie, that $iedaolw was the former lowr
offeror and that most likely Swedlow'..s price on the RFP had been lealced
to the competition. Upon investigation by IIOSL, these allegations were
borne out. Furthermore, it yps discovered during the course of the
investigation that certain draw;ingSa and specifications had been substan-
tially revised by the requiring activity. In light of all of these cir-
cuxustancvs, the contracting officer made the determination to cancel the
second round of negotiations and to repronure the shields at a later date.
All offerors were advised of this determination by telegram dated January 11,
1973. flone of the offerors protested the decision to cancel at that tine.

On February 22, 1973, the 'cquirerrenI for the shields was resolicited
under IFB E100197-73-B-0215. The solicitation contained revised dravings
and tpecifications. mlghht bids were submittect under the 11$, the tG10 low
of wshtch (for the rultiyear items) were at identical prices and both below
the bid of Swedlor,

The day after bid opening, March 16, 1973, Swedlow filed v. formal
protest with our Office protesting against award of a contract under the
XFB and against all of the actions tauIen by 1lO3L after the close of the
first round of negotiationc on December 28, 1972. It is Swedlow's con-
tention that it is entitled to anraward under the ir~itial ITP?.

a Before -caching the merits of this protest, there is a significawit1
timeliness ',ucstion that must be considered. Swe*low's protest is based
upon alleged improprieties in the solicitation procedure. However, these
improprieties (the price leaks the reopening of negotiations and tohe chtngc
from an MVP tco an IHa) were all apparent prior lo the opening of bids ci
?arch 15, 197 . Our Interim Bid Protest Procedures and Standards, o F.3
20.2(a), stats that:

**** * Protests based upon alleged irproprieties in any
type of aolicitation which are apparent prior to bid openinS
or the closing date for receipt of proposals shall be filed
prior to bid opening or the closing date for receipt of
proposals. * * *"

The improprieties alleged here were apparent and all prior to bid opening.
On this bnsis, the protest filed after bid opening appears to have been
untimely riled under our above regulation.

Nevertheless, counsel for Sedlotw, recognizing the untimeliness under
section 20.2(a), has sought to inave this protest considered under secitun
20.2(b) or car Iro.trl-m *-id Protest Procedurc5 and Standards. '.-at nro4i-
sion reads:
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"The CcVtrofler Oeneral, for aced owtL sahcn, or
wlwre he detenmines that a protct raidJu a 1maUm unttfisa
cuit to procurercnt praotices or proceduires m&Y ccnsider
ny 7totest which is not filed. tiLely,"

It is our opinion thbt the leaue rtined questitnihg the Lation take
by the contracting officer under the circunustancos prcvra.liUn t the olae
of tho fir3t roand oil negotiations in one ot uianiticaxco to proouremnt
proceduren, .

7arnho then to the nerits of the protect, Bvedlre kes eera3,
contcrtionse. It first contends that It 8s aUzthorized to include in its
propoa a rquceat to deleZLto an c'tion provlIcur for czercioe 90 dnyu
prior to f£Ta4 delivcry aMd uba fit'ite therefor at 30oday Ctterlwfa'd
option pro'auicv, as vLol an requvjtg for other changeo, by a reproesnt-
ctive of 1I0;(s. &'dlow further cmntenda that inclu3ion of uunh requestc
did not quwlify sto ptcrpoal to rcnlcr it umnneeptablo wlthout ttnthor
negotiationu The Ricalow reprcsentative cpoCwe with tir. 64Iwxd a!ickey
(Ucnd of the fl$37 Proartms )!azapcst Ogficc), Ar'. James M. Archer (cono
traot nogotiator) and flr. Free 1. Gross (contracting oficer) concernin
Ito "requcbtn" for prciQjanl clwnfrs. lmvtvor, lfir, liacey be a tecmnical
employee t U03L woithaot contractin vatlhority. That beint the can, kWny
carntrxnto nwr1c by ?'r. itickey dcd not 1ilnd the contnctW.x olTiccr or
otherwise coxnatitute authoriuoatio to deviat' from the MP provisicoB,
Further, 1r4. Cro3n has cirr In mi afticbait that lie iAn no nuah reprea
acnteftions to advlorst omly that suich cbzyan.c ohoald be itatusced sith

r. tazeher. flr. Archer alleges that he to AA bxu,.elon that the optitri
provision sould not be chanjy(eI to a ahorter period. tano, ho c lais
that if cuct a deciston to shorten the oticel period iarn to be mT2A,- an

zrandent to the IYP would be neccocary to :?aec all offerora t the
tme ftooting,

This dispute of tact as to what Oedlov was actually told to do
ccncernins its rcquests for crn;-cs has not '.con refuted by Ovedlow by
ooavincinj evidence to the contrary. Enther, the cAzinistrAtive vrsion

coems to b& in conoonnnco with tbe tcno7 of the record whorein it in
shown that the prcncrvaticn of the ccrpetitive character of the proixure"
snt requirte cancellation of the MeP.

Owedlw next allesea that cvcti if its offer did contn exceptuios
to the fl, it wan rillinj to vitwvlraw auch excptiona on its owm or
through an adtional nwcgotiation scsaion. lie feel tlflt thia vroalA have
been prejudicial to a11 other ofterora. To allow Ovedlow to cubmit one
proposal and then alter it to obtain the avand vould ha'i. becn in contra.
diction vith the finality accorded the olkoo of ncgotiattitu. Au um
stated in cur duciuicn 51 Cwcc. Gcua. 149, 47i9 (±I5'2)aw

* 34iW--ST DOCUMENT AVAIlABIE



' 417802 , ' I

W. hWve revie w4 amml Of oMr pown xzwct dntaiona
bnaring ci tho, quentlua of iit conatstutos dCiasicca w4
co* nc0clude that N.soluttcn of the questim hba depcnde4 ulti-
utely on wbwthel an ottswroz hm Wn afforded an opportunity
to revie' or wdtty its prvpo30,p rcgarlene ofasthetr iuoh
opportunity reaulted rnz wtton unittite4 by the Goverpmezt
or the oITtror. Coneqwetlyy an offeror's late confinzatscc
so to the receipt ot an cmwdent anM its Wice cogatituted
disCUBiUU (50 Cop QGen. 202 (1970)), ea does a queated
'loariiciatiar, I ritch' r lt in a reducticn of o£ter price
(48 cap, Gen, 663 (13)) and the subrdcro,on of rovivslna
I rvvpngto an smmndaent to a aolicitatirn (50 Cexp. 'en,
RV) (1970)). Oa the other hand, an excpznation by an offeror
c*f the basis Cor itn price redu'tions vithout tny opportunity
to chanorc i'w proponaa, ira held not to constitute disacwnwias
(D13709J4, B-l'rioo0o Joveabir 17, .971), Vlo believe, therefore,
that a determination that oerLain actiwon constitute dinciwtauion
mut bo Wde rith reference to tve opportunity for revistci
afforded to oterors by those ntions. If the olportumity is
prewnt, the actiona conatitute dtscusuiwa." F

Applyinj thin rule to the specific uttuatiuua at hand, w are of the
opinion that Cwe:t!la' otter of' ahorteniwx the option provWan pro.
vidcd it with the opportunity to change its proponal end, thuVs, crUti-
tuted discussiono, Since diosmasion vith ceo ofteror necoDaitate
diseuaiona vith} cfl osferors irithin the comactitive aic, (see 50
(trp. (ek. ,0: (1970)), the contracting otMicer'a contention that
Bwdlow'a proosal coald not be Mecepted vithmt reopening nerotiations
is won taknB, Tlwerefore, Taredlow's offer wat unacceptable at tbe clone
ot the faist round of upgotiation*.

In vluit of the above, it in our opinion tbt the coctrictinc officer
vw Juntified in not awarding a ccntraot to Swr4lw under the 17. Threc
Core, we need not diacuw the other aooteutiin you nixe cA yor protet
ga dented.

*towever, there reana for conoidersticn the queution of what cource
of action the contracting officer shaold havo taken wthen he learned of
the price leak eter the clo3e of nefotiations. In our opinion, the
courae of action chosen by the ccntractting ofeicer na proper under the
oirclnttaneco The recorti dcmonntmtca that negotiation ta no longer
feasible since fonral advertising became practicable with the cbhmra in
opecifioations l.hle it is regrettable that Mroilow'a price v lceoked
durng the course of nejgotiations, thle contracting officer had reasn not
to continu negotiationu when to dc' so vould kavo sbjected the procuve-.
went process to charges of nuxther irresularity and auction tccmqans. .
Thowjaf it wy be arjucd, vith awe twrit, th4t the preJuliCc to Swedlow
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