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Concerncd about entering a second round of negotiestions, a
representative from Swedlovw contacted counsel for NOSL, The basis
for its concern vwas the allegation that an erployee of NOSL had informed
Swediow's closest competitor, CTL-Dixie, thai Swediow was the former lov
offeror and that most likely Swedlow's price on the RFP had been lesked
to the competition, Upon investigation by 1I0SL, these ellegations were
borne out, Furthemmore, it ves discovered during the course of the
investigation that certain drawings end specifications had been substen-
1ially revised by the requiring ectivity, 1In light of 2ll -of these cir-
cunstances, the contracting officer made the determination to cancel the
second round of nerotiations and to reorosure the shields at a later dete,
ML offerors vere advised of this detvermination by telegram dated January 11,
1973, lone of the offerors protested the decision to cencel at thet time,

On Februery 22, 1973, the 'vequirement for the shields wes resolicited
under IFB KC0107-73-B-0215, The solicitation contained revised drevingzs
and epecifications, Zight bids werve submitted under the IFB, the twd low
of which (for the multiyeer items) vere at identical prices and both below
the bid of Swedlov,

The dey after bid opening, March 16, 1973, Swedlow filed e formal
protest with our Office vrotesting against avard of a2 contraci under the
IFB and egainst all of the ections taken by 1OSL after the close of the
first rcund of negotiations on December 28, 1972, I%t is Swedlou's con-
tention that it is entitled to an-avard under the iritial R¥P, :

» Before vcaching the merits of this protest, there is a sipgnificent
" timeliness ruestion that must be considered, veclow's protest i3 besed
upon alleged improprieties in the solicitetion procedure. MHowever, these
imoroprieties (the price leak, the reopening of negotiations and the change
Trom an RFP tc¢ an IF3) were all epperent prior 4o the opening of bids con
Meren 15, 197:, Our Interim Bid Protest Procedures and Standards, I CTR
£0.2(e), stetz thal:

¥ % % Protesis based upon alleged irprovricties in eny
type of solicitation which are svparent prior to bid ovening
or the closing date for receipt of vprovosals shall be iiled
prior to hid opening or the closing date for receipt of
proposals, * % " :

The improprictics alleged here were epparent and all prior to bid opening.
On this basis, the protest filed after bid cpening eppeers to have been
untinely filed under our above regulation,

Nevertheless, counsel for Suedlow, recognizing the untimeliness under
section £0.2(a), hes souzht to neve this vrotest conslidered under seciiun
20.2(0) of car Interim 3i4d Protest Procedures ead Standavds, Thas orovi-
sion reads;
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"The Cumptroller General, for gocd cause ehom, or
where he detemines that o proteat raines ifasuvas sipnifie
ctnt to procurcrment practices or procedures, may censider
any oyoteat which is not filed tinely,"

It is our opinion that the 1ssus raised questioning the action taken
by the contracting of'ficeyr undexr the circumstances prevailing at the cloae
of the firat rownd of negotiations s one ol significance to procureneut
procedurcs, . ,

Turninz then to the nerito of the protent, Bwedlos makes several
csontentions, It Cirat contends {hat 1t was authorized to ineclude in Ats
proposal o requeat to delete en ondion providing for czercise 90 Cays
mrior to final delivery and subabifute theyefor a 30sday arter-awvard
option mrovislon, as uell as requeaty for otlier chanpes, by & represente
ative of 1O5Ls Siredlow further centeads that inclusion of sushi requests
did not auclify itas vropooal to rcuder it unaccepteble ywithout further
negotintion, The Dwodlos xepreschtative cporze with Hre Ldvaxd ldekoy
(llead of the 103N Proaroms Monegement Office), krs James Mo Archer (cone
tract nogotdetor) and dr. Fred Vs Crousas (contracting ovficer) concerning
ito "requents' for proposal chances.  Hovever, lir. Mickey i a technical
caployce of KO vithout contraciing authority. That belny the case, way
camaltrients nwle by e, Mickey did not hnd the contracting oificer or
othervise constitute authordzation to deviete Trom tne ISF provisiocus,
Further, Mr¢¢ Croza hng ovom in on atfidavit that he mode no such repres
scotetions to twedlovw, anly that such changes should be discussed with
Mee Archers e Archer alleges that he 402 Swedlewr thet the ontioun
provisian would not be changed to a shorter periods Also, Le clnims
that i1 such o declsion to shorten the optiom period was to ba mode, an
amendment to the IFP? would Le neccasary to Hlace all offerors st the
tane footing.

This ddspute of fact as to what B8wedlovw was actuelly told to do
cencerning 1ta requests for chan:es has not seen refuled by Gvedlow by
convincing evidence to the contrary. FEather, the cdidinistrative version
peenag to bLe in consonance with the tenoy of the xecord vnerein 4t in
phown that the prescivation of the copetitive character of the prorureo
went required canceliation of the (TP,

uwedlow next allepes that even 4f its olfer did contedn exceptions
to the 17, it wog willing to withviraw such exceptions om its ovm or
through on elditional nerotintion geasions VYe feel that this would have
been prejudicial to all other ofyerors. To allow Swedlow to submit one
propooal end then alter it to obitaln the award would have Leen in contrae
diction with the finality aceorded the clese of nepotiatiwas. As vaa
stated in our decicion 51 Coipe GRUa 679y Gl (1702)we

- - &3 < REST DOCUMENT AVAILABLF



3178212 y , P '

“We have reviewed several of cur more rece.t decisions
bsaring cn tho queation of what conatitutes dis¢uasions and
conglude that resolution of the questicm has depended ultie
mtely on whether an offiror has been afforded an opportunity
to revige or pmodify its proposal, rezandlenz of whether such
opportunity reaulted from estion dnitiated by the Government
or the ofre¢ror, Consequently, an offeror's late conflimatiom
a? to the receipt of an emendment and its price cevstituied
discusaicna (50 Comp, Gens 202 (1970)), a3 docs a requested
‘olarification, ' vivleh result in a reduction of offer price .
h8 Ceops Gen, 663 (1933)) and the swamisnion of yevicions .
in repoponse .to an amzndment to a soldcitation (50 Cozmp. Aen,
244 (1970))s  (n the other hand, mn explanation by an offeror
of the basis Tor its price reduztions without eny opportunity . ¢
to chenge 143 proposa). wvas held not to comstitute diacunuions C
(B=170959, B=170270, lovember 17, 1971), Vo believe, therefore,
that a determination that certain actions constitute discussions -
pust be nade with reference to the opportunity for revision
affoided to offervnrs by those natioms. If the opportunity iw
present, the actions congtituts discusaions,”

M |
Applying tids rule to the opecific situntion at hand, we are of the
opinlon that Swedlow's offer of shortening the option provislen proe
vided it vith the opportunity to change its proposal and, thus, constie
tuted cdiscussiong, Gince discvssions with cae ot'feror necesaitate
discussions vith all oiferors wvithin the campetitive xanpe (sce 50
Conps Gene 203 (12970)), the contracting officer's contention that
Bwedlov's propossl conld not be sacepted without reopening negotiations
18 well taken. Therefore, Svedlow's offer way unacceptoble at the cloass
of the firel round of negotiationg.

In view of the abave, 4t is our opinion that the contracting officer
vas Justificed in not avarding & contrect to fwedlcy under the RFP. Thercs
fore, we need not discuss the other contenticms you mise aand your proteat
$8 dended, .

However, there remaina for consideration the question of whati cource
ol action the contracting officer should have taken when he learned of
the price lcak after the closa of nejotlations. In our opinion, the
course of action chosen by the contracting officer was propexr under the
circunatances. The record demonstrates that negotiation wg no longer
fensible oince formal advertlising hecane practicable with theo changes in
speeiticationss VYalle it is regrettable that Diredlow's price waa locuked
during the coursoc of negotiuntions, the contracting officer had reason not
40 continue negotiationa when to do 80 would have subjected the procure= ..
ment process to cherges of Durther irremilarity end avetion tecimiquens ..z
Taouglt 1t may he arjued, vith some nerid, that the prejulicc to Swedlow TT—
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Paul G, Deuriing

For the COTBEroller Generay
Of the United States : :
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