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The Uonorable Williem N, Brawn, Y17
Chuirman, Equal Eaployment Opportunity Ctemiesion -

Narxr Mr, Brown!

Further reference is made to your letter dated July 30, 1973, in
which you'request our approval to vaiva the timo-in-grade reatriction
providad by the Whitten Amendment, 3 U,S,l. 3101, note, for pronotian '
from G5-5 to GS-7, in the case of Mr, Cordall Hughes, an employce of the
Equal Employzment Opportunity Conmission,

You indicata chat due €9 »n administrative ervor, Mr, Hughes was
promoted on Hay 14, 1972, from GS-5, stép 6, to G5-7, wtep 1, after having
sarved at the G5-5, step 6, leval for only 6 wonths, a violation of the
thitten Amendmont, You say that to requira Mrx, Hughen to nowv retura to b
tha CS~5 level aftar having served at thoa 0S-7 lavel for more than 13
wonthe would be unjust and i{mpose pn undus hardehip on hiw,

This 0ffica has no authority to waive thu requirementa of the Vhitten
Anendrent, that being a wattar within tho Jjuriadiction of the Civil Service
Cormiseion, See 5 U.S5,0, 3101, nota guvra, Thersfora, any request for
awuch a vaiver should be nddresssed to tha CiAl Sorvice Comwiavion,

Wa have long held that a prowmotion in violation of the Vhitton Awend-
mant 10 {ilepal and such a pvonmotion would unof entitlu the pesrsom purport-
edly oo promoted to the salary of that position. 8es 31 Cowup, Gen, 564
(1952), 33 Comp, Gen. 541 (1954), &nd 36 Conp. Gon. 230 (1956). lowever,
ve have alao held that when an omployee 4s promoted to a highor grada in
violation of tha Whitten Anondment and tharecf :er, before the error is
‘dlscovered, mvots the tine-in-grade requivemert fox prouotion ¢ such
griade, no overpayaant naad bo considered as havsing cceurred in the higher
grada batwean the date the ermployea wtharwise would have basen promoted
under tho agency policy or regulation upon his having complated the tine-
in-grada requirements and the date the error was discoveired, Soe 49 Coupy
Gen, 18 (19A9), copy enclosed. Since it appears that Hr, llughes' caie
falls within thia rule, appropriate adniuvistrative action should be taken
to make his provotion to GS-7 effectiva on the date hs would have baen
promactad under the agency policy or regulation upon lLifs completion of the
tise-in-grade requirencnts of the Whitten Amsndment. Pay he racoived at
the GS=7 levnl on and after such corrocted offaztilve: date would then be
propar.
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While, &g wa indicatad sbove, we have no suthovity to waive the
vequivements of the Whitten Amsadment, purauant to 5 V,8.8, 5584 the
Coaptrollex General ox tha haad of 4n executive agency (vhen the claim
is 1ot wore than $500) may waive a clain of the United Statas arising
out of an erroncous payment of pay or allowances (with certain eicep-
tiuns) whers collection would ba against equity and good conscienca and
not fn the boat intaeresta of the Uniced Staten, Tho incveased pay
Mr, Rughas received at the GS-7 ratz prior to the proper cffective date
of lils prorwticn to thae GS~7 luvel may be for vonsideraticn for waivoer
wmder that statute, !

Consideration for waiver pursuant to % U,5,C, 5584 wust be in
uccordauca with the procadures sct forth in tha Comptroller Gensral's
Standards for Waiver of Clains for Erroneous Payrent of Pay and Allowancay,
37 Federal Register 26093, Decomber 8, 1972. Alsn, 4t should bae noted
that auch a waivor doss nothing more than velidate the erxonscua payuents
wvhich Are walved under that statute and it dous not validate tho erronecus
personnal actions giving risa to auch paymanta,

Sincorely yourwy,
, 't
"+ Panl G, Tenrhling

For the Comptraller GCamaval
of the United Btates






