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Gntlemens

Referonce is vzade to your letter of August 13, 1973, file
7301-R-21-873, requesting reconslderation and raview of two
do4uction actions taken from revenues otherwise payable to your
corporation taken in ccanection with a shipmtent of electronic
equipment from the General Electrict Company2 Syracuse$ New York,
to Eglin AMr Force Bonn, Plorida. The shipment was on a com-
mercial bill of ladinQ and In connection with which sbiprent
Government bill of lading D-0836089 suboequently also was issued,
The first deduction In the cum of t674.55 was affected on
September 3, 1969w Tha second deduction, in the sau of $1,743
you say, was wade on July 24, 1973.

In order to dnteorino if the ,second reported deduction of
$1,743 was proper, we must first review the egdal basis of the
earlier deduction of $674.55. Thin initial doduction reuulted
bacaune of some question ohet~her the Government. bill of lading
(GnL) or the cormercial bill of lading wao t'.l cffefctive legal
doctumntatiou covering the ohipmeni- of the electronic equi.pment.

Our rororda show a commercial bill of lading fass isautd in
reference tt the shipment on July 7, 1967, and that later it GEL
bearing a notation "Converted from attached Commercial Bill of
Ladihg * * *" was issued on December 6, 1967,

in auditing the charges on the. GL. our Transportation and
Claimo Division discovered that the Government was charged at.
the co=sorcal. tariff rate, rather than the reduced Govrxiuemt
rate provided by Trans Country's Tender No. 50. A notice of
overcharge was Issued for the difference between the two raten.,
amounting to $;74.55, and in the absnnca of a voluntary refemd
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of tho amount, the $674,55 was recovered by deduction froa
the revenues othertwise payable to you.

In order toftsake a determination of whether the comarclal
or the Gbvernmbnt blll of lading was the effective documentation
for tho shbipent, it it necessary to examine thiw notations on the
Trans Country commercial bill of lading, The only notation on
the commercial bill of lading concerning a pousible conversion to
a GEL is an "X" loiatod In a box preceding the letcoru "'GBL," as
it appears below:.,

"TOTAL CHARGES /ICuE ff7PPD ffc.on. ff OB.,L, ir 
It was your poeitiot that the "X" was a typographical error and
did not purport to constitute an intention of A convexpion to a
GsL, You furthor contended that the "X" ti wubiguous and could
also be interpreted ?o mean a "CGOU.P" shipment since the box
preceding "O.b.L." follwoi "C,O,Dt". While this ambiguity ai to
the meaning of the iniertod "X" is attributable to an apparent
defect in the Trarvi Country commercial bill of lading, the real
question is whether muoh notation is sufficient to notify the
carrier that it vias the intention of the carriers to convert the
comnuercial to a Govarnmamt bill of lading. In your letter of
June 10, 1972, you indicated that the notation failed to LwMt the
requirements of Trans Country Tender Ho. 50, section 10. That
section, outlining the scope of the offer reads an fnllows;

. v ¢~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~C
OAI AM (WE ARE) AUMIORIZED TO AND DO hEREDY OFFER ;

O 0N A COfTIWNIG BASIU TO THE UNITE) STATUS GOVJR1t% T',
UERWINAIER CALLED THP GOVENE2MIT, PURSUAIT TO SECTJON
.22 OF TIE. INTERSTATE CQN@MFCE ACT, OR 01ER APPROPRIATE
AuTr.ORITx, THE TUWSPOfTATION SERVICES HEREIN DESCRIBED,
SUDJECT TO 2TU TVPNS AW) CONtITIO4iS 1ILE.7h STATHD, TRE

* f PROPERTY TO IJICH RATES 1ERE1n APPLY )IST BE SHIPPED BY
OR FOR THE GOVEMEIT (1) Oi GOVEMRW2IT DILLS OF LADIlG,
(2) ON C01UMEUCIMAL BILLS OF LADIHG ENDORSED TO SHOW THAT
SUCH DILLS OP JADI1O AM. TO BE XC'MAIGED VOR GOVERUEIMI
hILLS O1 LADING AT DESTIANTION, OR (3) 01 CO0IERCIAL
BILLS OF LAUDfIG EDORSED WITH Til FOLLOWING LEGEND;
'TRANSPORTATIOlIIEERUNDER IS FOR TlE GOVEZPJfIrEt AND TUE
ACTUAL TRANSPORTTION COST£: PAID TO TIE CARRIER(S) BY
Tll. SHIPPER OR R)3CEIVER IS TO BE REDMDURSED BY ThE
GOVE RM fn"rr'

You thereafter lidicate that you did not receive the GEL frmo.the
coneigneo at tive of delivery, but instead were sent the GBL by the
shipper nix monitho after the fact.
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Also in 5 (C&O 3050,10, our regulationi provide that;

"f1t * * When proparty for Pthe account of the
United States unavoidably moves on a counercial
bili of lading pv commercial expvese receipt under
circumtances not #uthorized by 5 GAO 3017, the
words 'TO Us, CONIVR.RTED TO A GOVEMMHNT DILL4 OF,
LADDIG' uust be plnced on the original. comarciai,
document Md on all copies thereof in a couspicuous
manner, 'The original commurcial document must be
immediately forwarded by the shipper to the'Govern-
ment official who authorixed the ahipmeut or may,
by agreement with the cnrrier receiving such shir 
went, be surrendered to the currier, ox its agent,
to accompany the shipment or, ac the dincretion of
the carrier, to be transmitted to deatination by
such other uleans an the carrier nay elect."

General tranauportation principles diktatea that where a tariff
requires the making of a particular notation on the bill of lading
en a tondition prec0dent to the use of a rate, such rate may not be
applied if the notation i± not made axi required by tariff, See
G£_I-Ho3 kint Lumber Cot v. Grcnt NorthernRy. Co,, 51 I.CC. 99
(1918); Embassy Distributing, Cos. inc, V, Western Carloading Coo,
280 I.C0. 229, 234 (1951); and' Winthrop Laboratories Div., Sterling
DruM v. Vorn's, 325 IC,0. 654 (1964).

,1 *, Thus the question is whether the "XY" preceding Th.L" on the
A '; coMmorcial bil. of ladiug reasonably apprisoe tho carrier that there

' 4is to be a :onvorsion to a GC1. In deriding this issue we recognize
. tho fact that the commercial bill of laving was actually converted

tn a Covernmunt bill of lading, but thie does not in itself waive
; tho defect of' the omission of the requircA bill of lading endorse-

ment. In liglht of the fact that the lor.a:ion of the ,X" could give
rio to two interpretations, neithor of vitcli indicate a clear
intontios to convert to a C(overnment bi7l of lading, that a com-V
vercial tariff wan specified on the co=rercial bill of lading rather
than a quotation 22 tariff, and because tie commercial bill of lading
was not converted at destination, it is nur opinion that the nota-
tions on the commercial bill of lading did not substantially couply
with the Government regulatione and Trans Country's tariff.

Accordingly, we havo today instructed our Transportation and
Claima DivLiicn, on verification of the second deduction of $1,743
you report was made, to refumd the sum of .$674.55 representig the
amount of the first inproper deduction, I in light of this decision,
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we find that the Government bill of lading 'ias without effect as
to the shipment and the amount paid thereon rFpresentB a clarly
erroneous payment which was required to be rafunded, See United
States v, Wurts,,303 U,S, 414 (1938); United Statas v, Mtmeey
Truat Copanyr 332 U.S9 234 (1947); Cherry Cntton Itills v, United
Stateat 327 U.S, 536 (1946), Also we a:o unuwara of any statute
of limitations which wouid preclude us, at this tinie, from
recov.ring cwounte paid out in error on a bill of lading which
was loparative, under which no sarvice was rendered the United
States, and as to which shipment tVnt carrier was already paid the
freight chargea due it by the consignor.

Sincerely yours,

Paul 0. Dembling

' or the Conptroiler General
of the United States
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