COMPTROLLER JENERAL OF THE UNITED STATES \ l

WABHINGTON, D.C. 30848 o -
| ' MO |

3-178322 ' June 21, 1973

. Mr. Willism R, Waiker
7427 Ortega Hills Drive
Jackeonville, Fiorida 232210

Dear ¥x, Walkert

This 10 in rveference to your latter of April 9, 1973, which will be
viewed as an appeal of the settlement of our Transportation and Claime
Division, dated March 16, 1973, disallowing your claim for reimbursemant
of real estatu expenses in the smount of §1,617 which you fncurred im the
‘sale ¢f your residence at your ¢1d official duty sracion, KNorfolk,
Virginia, incident to your persanent change of station in 1970.

Tlue reaoord indicates you reported to your mav official duty statioes
at Cecil Field, Florida, en Juns 1, 1970, pursuant to travel ordesrs dated
May 4, 1970. You smay that you rented your Norfolk, Virginia home & the
~firet opportunity with a verbal undevstandinz with the tenant that he

would consider buying, After youz tenant advised you that ha could mot buy,
you attampted to find another buyer for the proparty, but your efforts did
not mest with succesa. You thet listod the house with a realtor and
entcred into a binding ecctract for itm sale ro Decenbar 6, 1971, Settle-
nant was held on Jenuary 6, 1972, approxiwmateiy’'l9 months after your
reporting date at your new official duty statiom.

" Tou submitted an application for veinbursensnt of expenses incurrad
- 4dn connection with the sale togethir with a riq wst for an extension of
the ona-year time limitation or the settlemant of residence transaction.
The extension of time was granted by the Commending Officar, Naval Avis-
tion Engineering Service Unir (NAESU), however, tha claim was referred
to our Transportation and Clains Division for sattlement. A nattlesemt .
cartificata was issued divallowing your claim cu the basis that you had
not antered into a salas contract during the initial one~year period,
You disagree with that sattlement particuiarly rn the basis that an
official of NARSU assured you at tha time oI trensfer that you Fad 2
yeaZs i which to sell your house,

Allowvences for expenses incirrad in counection with real estats

tranaactions of trruwfarred Federasl emwploysss are goverred by 5 U,8.C.
5724a(a) (4). BRagulations implamenting that pruvision, in affsct at the
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time your claim arocse, were contained in section i, 0ifice of Msnsgemant
and Budge: (OMB) Circular Mo, A-56, revisaed Juns 6, IP(9. Langusge
simniler to that contained in the OME ryegulatiom wss costasined in pata-
sraphs CB350 et meq., Joint Travel Ragulstions (JIR), Weltme 2, effec~
tive at tha time, which provided ian pertinen? parii

An _ewployse will bs entitlad to reiaburvewmmt for
expenses requirxed to ba paid by him im coumsctdion with
the sale n{ bis residence at his old duty statisn}

® & A& after be has signed the required trasipoxtation
agreamsnt am(, providad thats

« . & e L T

4. tha sattlasant dates for the sala ® .4 for which
reivbursensnt i requasted, are mnt latar ghm 1
(initial) year aftey tha date oo which L s lryes
reported £or duty at tho nav duty statiem, txnept tlat
sn appropriata sxtension of tima mry be suthoriced by
ths cowmanding officar of the activity haaximp the
cost, or his designes, whan sattlemsn. 18 wmacessarily -
dalaysd because of litigation; or that sn sidigional
period of tims not in axcess of 1 year may ba sutho-
rized or spprovad by the commanding officax ©of tie
astivicy bearing tha coat, or his desiguas vhan 1t is
deternined that circumstances justifyiny the sxvaption
exist which precluded settlement within the initiasl
1-year period of the sale/purchase comntracts % & &
entered into in pood faith by the erplgyas within the
iaitial l-year period (ks circumstances oz which “he
deternination is made to justify the excaption will be
set forth 12 writing); (Emdhasis supplied.)

In accordancs with the provisions of the abowe-qmoted rvagulation, '

the Coomanding Officar had authority to grant an sycemsion of time for
sattlensnt up tO a period of onu year, provided the employes had entered.
into a sala/purchase contract during ths initial cone-ysst pericod. In
affect, tha regulation conditions tha authority te graae st axtessioo on
tha existence of a contract during the initial one-yemr pericd. Hemoe,
wvhen an axployes failed to enter into & nomtract duxing the inicial one~
year period, no autuority existed for the grant sand ixtetcion of the
tine for sattlearnt,
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Isaswuch as you did nct entsr into s sales eontract during the ¥

inicial one~year period, the Comsnding 0fficer, NAESY, had no authority
waisr atatuta or regulation to grant you an extension of tha ons~year
wttlasent pariod, The sxtension granted you was .invalid bacause the
Sovernnant is not bound by the acts or vepressatations of am agent sct—

" img bteyond the scopa of his actual suthority, DRornstsin v. United Statss, "o e

.. 170 C. Cls. 576, 343 ¥, 24 558 (1964); 44 Cowp, Gen. 337 (1964), Bimi~ Ctene
larly, masurances you stata wera given by a WAESU official to che affezt .
that you would have 2 years in which to sall ynur homs did not bind the .
foveroasnt £O make payments to you which wers not parmitted by the con- ..

Yt 43 noted that OMB Circular No, A-56 was amended sffective Octo-
ber 23, 1972, to provide suthority for extensirm of tha set:lement times
lindtatfon during the initial one~ysar period whers no contract had been
antered into during that pariod, A sinilar change wvas made 42 the
applicable JTR, liowevar, thoss amendmints wers not in effect during the
perdod you wera eligibls for reimburssasut of axpsnses incident to the
C sale of your residenca, Valid regulations may be smanied prospectively
to Ancreass or decresse the bevefits authorised within the acope of the
sontrolling statute, however, there is no general authority to make “
smsndsents to regulations retroactively effective., Ses 40 Cocmp, Gem. ‘
242 (1960) s=2 32 1d. 313 (1952). Accordingly, your right to Teimburae-
maat was not rutroactively innreased by virtus of those smsndtemts, i

In view of thu foregoing, tha disallowunce of your slaim for real
sitate axpsnses incurred in tha sale of your residance at your old offi-
aial station was proper and is sustaioed, Although the original docu-
oents wilch you iupaitted in support of your claim hxve become a psrt
of the zecords of this Office supporting thae action taksn and, theraefors,
mey not ba Teturned ms reguaried, we enclose copiss of the materisls you

oubunittad.
Sincerely yours, - K ,
Paul G. Dembling E Lo -
' . . ' ‘ ' “ -
- YoF the Comptroller Genaral : -

of the United Btates
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