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COMPTROLLER GENERAL OF THE UNITELD) STATES
WASHIN'ITON,. 0.C. 20548

3 }/‘JJ"/

., B~178654 , July 6, 1973

Mr, Gevald W, Stockton
V.8, Navsl Shore Eleactronics
Enginearing Activity, Japan
Box
PO Sesattle 98762 .

Dear Mr, Stockion!

This is in reference to your latter of April 26, 1973, appealing
the settlement by our Transportation and Claiuws Division, dated April 11,
1973, that disallowad your claim for living quarters allovance as a
Departmant of the Navy civilian employce stationed in Yokosuka, Japan.

The record shows that you arrived i!n Japan in February 1955 as an
employea of the Philco Corporation at the U.8, Naval Ship Repair Pacility
in Yokosuka., Your employer held a United States Covernrent contract to
provide technicians kuown as Technical Representatives (TechReps) for
the maintenance of Government equipment. You occupied a TechRep position
wvith Philco Corporation until July 1966 when you terminated your employ-
ment to begin 4 private business venture (trading company) in Japan.

On April 22, 1968, you accepted a GS-856-11 overseas limited cppointment
as a local hire Depariment of the Navy civilian by the U.S. Naval Shore
REloctronics Division, Ship Repair Facility, Yokosuka, now known as the

U.8. Naval Shore Electronics Engineering Activity, Japan. As a con~

dition of employment, you were reguired to travel from Japan to Okinawa

at your own expense and on your ownh time, where you were authorirzed
transportation and travel expenses from Okinava to Japan on your first

day of employment. This procedure was employed by your organization

with your concurrence and cooperation to preclude a lengthy wvaiting

period that would have been required to obtain permiesion and visa

c¢hanges from the Japancss Governmont fovr your employment, As a part of
your employment procesoing, you were given and required to sign a trans-
portation spgreement providing for the return of yourself, your family

and househvld goods to Montrose, Iowa, thu place claimed as your reei-
dence in the United States. The Consolidaved Civilian Personnel Office,
Yokosuks, Japan, in November 1968 apparently discovered that, as a local
hirs enmployeea, you were not entitled to a traonsuportation agreement and
requested you to return your copy of the agreement to that office. The
transportation e3reement was thea destroyed ard your records wers corrected
to delete all rveference therato. '
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In farch 1969 you were reassigned to Okinawva and wera provided and
required to eign enother trausportation agreement indiceating Yokosuka,
Japan, as your point of hire and place of actual residenca, Duving your
aseignnent in Okinava you ware administratively deemed to ba entitled
to a living quarters sllowance until your reassignment back to Japan,
your place of hiire, in September 1971.

You contest this determination and elainm that Montrose, lowa, was
your actual residence and for this reason you should have been entitled
to the living quurters allowance., Further, you contend as an alternate
that assuning Japan was your sciual resicence at the time of hive, it
- ¢eould no longer ba viewed as such after youT assignment in Okinawa.
Rather you maintain that Japan should be viewed the same as any other
overseas post for the purpuse of living quarters allowance,

Section 5923 of title 5, United States Code, the authority under
which living quarters allowance may be paid employees of tho Government
in foreign areas, van enacted as section 211 of the Overscas Differentiale
and Allovances Act, 74 Stat., 793, Section 203 of that act provided that
the allowances autnorized therein "« # & ghall be paid in accordance wvith
regulations prescribed by the President » & #," Sybgequently, by Ex-
wcutive Order Yo. 1090}, January 1), 1961, 26 P.R, 217 as amended, the
regulatory autlicrity of the President was delegated to the Secretary of
State.

Under that delegation of authority, the Secretary of State han
prooulgated Stcndardized Regulations (Government Civilians, Foreign
Areas) vhich avs statutory in nature and govern the payment of such
allowsnce 88 the living quarters allovance that you claim, The per-
tinent portion of the Stardardized Rejulations in effect during the
period here involved provided as follows:

031 United Scates Citicen Employeces
031.1 Quarters Allowances

031,11 Emplojees Recruited in the Uritcd States '

' Quarters allowances prescribed inm Chapter

' 100 may be granted to amployees who were v
recruitnd by the employing Govermmant

agency iu the Unitad States, the Common-

. wealth of Puerto Rico, the Canal Zone, and
. . ) vhe possissions 02 th) Luwited States. ® & #
o‘ .- : -
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051.12 Enployees Rocruited Outside the United

States

Quartere allowvances prescribed in

Chapter 100 may bs granted to employess
® & & precruited outside the United
States, provided that

8. the smployee's actual place of
vesilunce in the place to which the
quarters allovance applics et the
tine of receipt thereof shall bde

fairly attributable to his employmeut
by tho United Stutes Govervment; and

® * & ® ®

¢+ prior to appointment, the employce was
vocruited in the United States, the
Cowonvealth of Puasrto Rico, the Canal
Zons, or a possansion of the United

Btates, -]:y

(1) the United Statas Government,
including its Arned Forces}

{2) a United States {irm, orgsnize-
tion, or interest;

(3) an internationsl oxganfzation in
\'>ieh the United Stat:s Goverument
partcicipates; or

(A) a foreign povermment;

~is . bad bDaen 4u substantially continuous
~ployment by such eployer under conditions
which provided for his yeturn transportation
¢o the United States, the Comwrwealth of

Puerto Rico, the Canul Zone, Ox'a possession

o6f the United States; or
® ¢ 4 & o

?
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€. Aas & condition of employment by &

. governaant sgency, the employsa was
vequired by that agency to move to
another ares, in caces apescifically
suthoriced by the ‘iead of agency.

Ragarding your entitlement to living quarters alliowance in Japan,
the Director, Consolidated Civilian Parsonnel Office, Yokosuka, Japan,
nade the following ruling inm tho secoud endorsement of your Hovember 1,
1971 letter, duted November 12, 1971, which has been concurred in by
the Director of Civilian Manpover Managament, Dspartment of the Navys

® & & Japan vas established as his place of sctual
rasidence at the time vhan he vas hired, It was slso
datermined that Mr. Stockton vas ineligible for Living
Quarters Allovance as he did noc mset the elieibilicy
exiteria of Par 031,12 & & &,

L K ® & 4

S. At the tius of resssignment to Okinawa this office
detorainad that Mr, Stockton was eligible for Temporary
Lodging Allovance avd Living Quartors Allowance under
She exception listed in Par 031.12d # & & because he vas
gaquired to move to awother geogrophical area,

d. Upon Mr, Btockton'u resssignment back to Japan (uis
point of hire), this office dotermined thzt he wav mo
lonzer eligible for Living Quartors Allmance ® & W
ender the sane criteris \wpplied to his fnitial eppoint-
msnt, Specifically, upom his redassignaent to Okinaswa,
Mr, ftockton mat the eligibility ruquirement of

Pars 031.12a, b and d but upon his returv to Japan

di4 not meat th2 eligibility requiremeut of 031.12a
which requites that an enployee's actual placa of
sesidence in the place to which quurters sllowance
applies shall be attributable to his emplcoyment by the
United Stores Goveinment, The fact that his polat of '
hire was Japan vas the basis for thias detaruinstion.
Mr, Stockton's Department lesd wes informad of the
boais for tha decioion & & &,

' -"m
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Pazagraphs “¢" and "d" auoted above, srronecusly refer to
sudbparasrsnh 031,124, which was inciJad dn a revised subsequsnt
version of :hu Standardized Regulations, whersas it should have cited
subparagraph 031.i2¢ which was the version of the regulation iv effect
at the time of aspointment and hereinabove quoted.

Ve hava long held that it is the responsibility of the administrative
ageacy to determina the place of ''actual residence" of an employss, such
deternination tu be made on the bhasis of a.l thie available facts. 35 Coup.
Cen, 244, 246 (1955); 37 1d. 848 (1958); 39 1d. 337, 339 (1959); and
48 1d. 136 (1965). Such determination will not be Giszurbed by our
0ffice unless plainly erroveous or inconsistent with the lav or vegu-

Jations. -

The tecoid shows that subsequent to your employment with the Philco
Corporation you remained in Japan for the purpoae of establishing a
private business venture and that you vperated such business for 20
months., It was therefore administratively determined that your place
of actual residence was Yokosuka, Japan, imnediately preceding vour
employment. In our view, tlie Department ¢f the Navy's conclusion in
this respect vas reasonable and consistent with tha facts.

In vegard to your altermate contentior, we point out that under
the provisions of section 031.12¢ of the Standardized Ragu’~tioms, the
employing agency had authority to pay a 1iving quirters alluwvasce to
you while in Okinawa as an employee locally hired in Japan and trany-
ferred to that location. Huwever upon return .to Jfjan, your place of
hire and the place administratively datermin.d as your place of actual
residence, no suthority existed under the \tandardized Regulations to
pay you an allcwance. Your tour of duty in Okinswa may not be viewed
as & change in vcsidence 80 as to circunvent the conditions in the
sagulstirns concerning eligibility for sllowances of persons recruited

mruu .

Ia view of (e foregoing the demnial. of your claim by our '!rmporutiou
and Clainms Division was proper and is haredby sustained. .

LI

fincerely yours,

PAUL G. DEMBLING

Keting Comptroller General
of tho United States
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