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VOLUME X X V I  No. 4 

Ju  Zy through September 1983 

B-205527 J u Z ~  1, 1983 83-2 CPD 49 
CONTBACTS-- NEGOTIATION--OFFERS OR PROPOSALS-- EVALUATION-- 
TECHNICAL SUPERIORITY - V. COST 

Even if scoring of price in evaluating proposals 
could be shown protester would not have been prejudiced 
because price difference was outweighed by significant 
difference in technical merit of protester's and 
awardee's proposals. 

B-210023 J u Z ~  1, 1983 83-2 CPD 50 
CONTRACTS--NEGOTIATION--OFFERS OR PROPOSALS--DISCUSSIONS 
WITH ALL OFFERORS REQUIREMENTS--EXCEPTIONS--OFFERS NOT WITHIN 
COmETITIVh' RANGE 

Agency is not required to conduct negotiations 
with offeror who submits technically unacceptable 
proposal. 

CONTRACTS--NEGOTIATION--OFFERS OR PROPOSALS--EVALUATION-- 
COMPETITIVE RANGE FORMULA--ADMINISTRATIVE DETERMINATION 

This Office will not disturb procuring agency's 
determination to exclude offeror from competitive 
range if that determination is reasonable. 

CONTRACTS--NEGOTIATION-- OFFERS OR PROPOSALS-- EVALUATION-- 
COMPETITIVE RANGE EXCLUSION--REASONABLENESS 

In brand name or equal procurement, where offeror 
supplied only names of equal items which it intended 
to supply, without any model numbers, AF reasonably 
excluded offeror from competitive range. 

CONTRACTS--NEWTIATION--OFFERS OR PROPOSALS--RESPONSIVENESS-- 
CONCEPT NOT APPLICABLE TO NEGOTIATED PROCUREMENTS--EXCEPTION 

Although concept of responsiveness does not directly 
apply to negotiated procurement, agency may use this 
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term to indicate that proposal which fails to comply 
with certain solicitation requirements is technically 
unacceptable. 

CONTRACTS--NEGOTIATION--REQUESTS FOR PROPOSALS--CONSTRUCTION-- 
BRAND NAME OR EQUAL PROVISIONS 

Solicitation provision stating that proposal would 
be construed as offering brand name product unless 
it clearly showed offeror's intent to supply equal item 
is not applicable where protester clearly intended to 
supply equal item, but failed to adequately describe 
that item. 

CONTRACTS--PROTESTS--GENERAL ACCOUNTING OFFICE PROCEDURES-- 
TIMELINESS OF PROTEST--SOLICITATION IMPROPRIETIES--APPARENT 
PRIOR TO BID OPENING/CLOSING DATE FOR PROPOSALS 

Protest that specifications were ambiguous and required 
information that was not necessary to evaluate proposals 
is dismissed as untimely when not  received before 
closing date for receipt of proposals. 

B-212018, B-212018.2 JUZZJ 1, 1983 83-2 CPD 51 
CONTRACTS--NEGOTIATION--REQUESTS FOR PROPOSALS--AMBIGUOUS 

Solicitation required that equipment be in current 
production, state-of-the-art and commercially 
available. Common, ordinary meaning of these three 
terms is sufficiently broad that offerors might reason- 
ably have interpreted these requirements differently. 
Recommendation is made that agency should clarify 
meaning of these terms in this RFP and request new 
round of best and final offers. 

B-209705 JUZZJ 5, 1983 83-2 CPD 52 
BIDS--INVITATION FOR BIDS--CANCELLATION--AFTER BID OPENING-- 
LOW BID IN EXCESS OF GOVERNMENT ESTAWTE 

Determination of contracting agency to cancel 
advertised solicitation is not unreasonable where 
only responsive bid received was substantially higher 
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than Govt. estimate and potential supplier at signifi- 
cantly lower cost was unjustifiably excluded from 
bidding. 

CONTRACTS--PROTESTS--BURDEN OF PROOF--ON PROTESTER 

Protester alleging bad faith in agency decision to 
cancel solicitation has not met its burden of 
meeting judicially established standard of "well-nigh 
irrefragable proof'' by making unsubstantiated allegations 
of contradictory Govt. action and Govt. collusion with 
protester's competitors. 

B-210737 JUZY 5, 1983 83-2 CPD 54 
CONTRACTS--PROTESTS--GENERAL ACCOUNTIiVG OFFICE PROCEDURES-- 
TIMELINESS OF PROTEST--ADVERSE AGENCY ACTION EFFECT 

Appeal of protest initially filed with procuring agency 
must be filed with GAO within 10 working days after 
procuring agency's initial adverse action. 
agency responded to protest by reaffirming its 
position at debriefing and awarding contract. 
filed with GAO more than month and half after this 
adverse action is, therefore, untimely. 

Procuring 

Appeal 

B-222037 JUZY 5, 1983 83-2 CPD 53 
CONTRAC!l'S--SMALL BUSINESS CONCERNS--AWARDS--SMALL BUSINESS 
ADMINISTRATION'S AUTHORITY--SIZE DETERMINATION 

SEA, not GAO, has statutory authority to conclusively 
determine matters of small business size status. 

B-209374 JUZY 6, 1983 83-2 CPD 56 
BIDS--PREPARATION--COSTS--NONCOMpEIvSABLE 

Claim for bid preparation costs where claimant alleges 
that agency was aware prior to bid opening that contract 
for dredging services could only be performed by firm 
which had exclusive access to disposal areas and therefore 
agency acted arbitrarily in failing to cancel the solici- 
tation prior to bid opening is denied where agency states 
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t h a t  i t  continued t o  receive assurances from municipal 
a u t h o r i t y  r e spons ib l e  f o r  providing d i sposa l  areas t h a t  
sites would be made a v a i l a b l e  and agency determined t o  
cance l  only a f t e r  t hese  promises w e r e  no t  f u l f i l l e d .  

B-210052 JUZY 6 ,  1983 83-2 CPD 58 
CONTRACTS--NEGOTIATION--LATE PROPOSALS ANL, QUOTATIONS--LOST-- 
POSTAL SYSTEM ERROR--CONTRACTOR ASSUMPTION OF RISK 

P r o t e s t e r  bears  t h e  r e s p o n s i b i l i t y  f o r  t h e  de l ive ry  of 
quota t ion .  P r o t e s t e r  has  no t  a f f i r m a t i v e l y  proven t h a t  
it submitted quota t ion  procuring agency claims i t  d i d  not  
rece ive .  P r o t e s t e r  must bear  r e s p o n s i b i l i t y  f o r  choosing 
t o  d e l i v e r  i t s  quota t ion  by m a i l .  

B-210033 JUZY 6, 1983 83-2 CPD 59 
BIDDERS--QUALIFICATIONS--PREQUALIFICATION OF BIDDERS--"APPROVED 
SOURCE'' REQUIREMENT--CASE-BY-CASE EVALUATION OF SUBSTITUTE 
ITEMS 

P r o t e s t  is  denied because procurement m e t  a l l  
requirements f o r  acceptab le ,  approved-source, 
r e s t r i c t e d  procurement--restr ic t ion m e t  bona f i d e  
needs of agency; nonapproved sources  were permit ted 
t o  submit proposals  and could become q u a l i f i e d  
through reasonable  procedure.  P r o t e s t e r  could not  
q u a l i f y  p r i o r  t o  award of c o n t r a c t ;  t he re fo re ,  i t s  
proposal  w a s  p roper ly  r e j ec t ed .  

COiVTRACTS--PROTESTS--GENERAL ACCOUNTING OFFICE PROCEDURES-- 
TIMELINESS OF PROTEST--ADVERSE AGENCY ACTION EFFECT 

P r o t e s t  f i l e d  wi th in  10  days of agency r e j e c t i o n  of 
p r o t e s t e r ' s  proposal  because i t  could not  show t h a t  
i t  w a s  approved source and could no t  gain approved- 
source s t a t u s  i s  t imely.  P r o t e s t e r  w a s  no t  requi red  
t o  f i l e  p r o t e s t  p r i o r  t o  due d a t e  f o r  submission of 
proposals  because s o l i c i t a t i o n  d id  not  c l e a r l y  state t h a t  
p a r t  must be manufactured by only previous ly  approved 
source and i n  such r e s t r i c t e d  procurements, agencies  are 
requi red  t o  accept  proposa ls  from nonapproved sources  and 
g ive  them the  oppor tuni ty  t o  qua l i fy .  
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B-210168.2 JULY 6 ,  1983  83-2 CPD 60 
CONTRACTS--PROTESTS--GENERAL ACCOUNTING OFFICE PROCEDURES-- 
RECOIVSIDERATION REQUESTS--ERROR OF FACT OR LAW--NOIT 
ESTABLISHED 

P r i o r  dec is ion  dismissing po r t ion  of p r o t e s t  as untimely 
is aff i rmed on recons idera t ion  because p r o t e s t e r  has  
not  shown t h a t  dec is ion  w a s  based on e r r o r s  of f a c t  o r  
l a w .  

B-210843 JUZY 6 ,  1983 83-2 CPD 62 
BIDS--RESPONSIVENESS--EXCEPTIONS TAB" TO INVITATION TERMS-- 
PREFERENCE FOR DOMESTIC SPECIALTY METALS CLAUSE 

Bid t o  supply product (component of weapon o r  weapons 
system) made of fo re ign  s p e c i a l t y  metal w a s  p roper ly  
r e j e c t e d  f o r  no t  complying wi th  preference  f o r  domestic 
s p e c i a l t y  m e t a l s  c l ause  i n  s o l i c i t a t i o n  where c l ause  
is  based on l a w  which agency reasonably i n t e r p r e t s  as 
permi t t ing  except ion t o  c l ause  f o r  weapon o r  weapons 
system, no t  components thereof .  

CONTRACTS--PROTEST--GENERAL ACCOUNTING OFFICE PROCEDURES-- 
TIMELINESS OF PROTEST--SOLICITATION IMPROPRIETIES--APPARENT 
PRIOR TO BID OPENING/CLOSING DATE FOR PROPOSALS 

P r o t e s t  aga ins t  s p e c i a l t y  metals c l ause  i n  i n v i t a t i o n  
f o r  b i d s  is  dismissed as untimely s i n c e  i t  w a s  f i l e d  
a f t e r  b i d  opening. 

B-212201 J U Z ~  6 ,  1983 83-2 CPD 6 3  
CONTRACTS--NEGOTIATION--OFFERS OR PROPOSALS--EVALUATION-- 
BRAND NAME OR EQUAL--IMPROPER CONSIDERATION OF UNLISTED 
SALIENT CHAIIACTERISTICS 

Contract ing agency improperly r e j e c t e d  product o f f e red  
under brand name o r  equal  purchase d e s c r i p t i o n  where 
product w a s  r e j e c t e d  f o r  f a i l i n g  t o  m e e t  u n l i s t e d  s a l i e n t  
characteristics. 

REPORTS--ADMINISTRATIVE--CONTRACT PROTEST--TIMELINESS OF 
REPORT 
Contract ing agency de lay  beyond 25-day per iod  provided i n  
Bid P r o t e s t  Procedures f o r  submit t ing r e p o r t  on p r o t e s t  i s  
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purely procedural matter and does not provide basis to 
disregard report. 

B-222082 JUZY 6, 1983 83-2 CPD 64 
CONTRACTS--SMALL BUSINESS CONCERNS--AWARDS--REVIEW BY GAO-- 
PROCUREMENT UNDER 8(a) PROGRAM--STANDARD OPERATING PROCEDURES 
COMPLIANCE 

GAO will not review SBA's compliance with its own 
internal guidelines for Small Business Act's sec. 8(a) 
program absent showing of possible fraud or bad faith on 
part of Govt. officials. 

B-222101 JULY 6, 1983 83-2 CPD 65 
CONTRACTS--NEGOTIATION--REQUESTS FOR PROPOSALS--AMENDMENT-- 
ORAL 

Oral extension of closing date for receipt of 
proposal is not binding on Govt. 

B-209299 JUZY 7, 1983 83-2 CPD 66 
CONTRACTS--FEDERAL SUPPLY SCHEDULE--MANDATORY USE REQUIREMENT-- 
VETERANS ADMINISTRATION 

Agency procurement of central dictation system from 
supplier who held optional use schedule contract was 
improper where agency's needs could be satisfied from 
supplier on mandatory schedule. 

CONTRACTS--PROTESTS--GENERAL ACCOUNTING OFFICE PROCEDURES-- 
TIMELINESS OF PROTEST--ADDITIONAL INFORMATION SUPPORTING 
TIMELY SUBMISSION 

Protest is timely, notwithstanding that GAO requested 
additional, more detailed statement in support of 
original protest, since original protest submission setting 
forth basic grounds for protest satisfied filing 
requirement of Bid Protest Procedures. 

CONTRACTS--PROTESTS--GENERAL ACCOUNTING OFFICE PROCEDURES-- 
TIMELINESS OF PROTEST--DATE BASIS OF PROTEST MADE KNOWN TO 
PROTESTER 
Protest is timely where protester could not have known 
from face of solicitation that agency would make award 
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in violation of applicable procurement regulation; there- 
fore, protester was not required to file protest prior 
to closing date for receipt of quotations. 

B-221450, B-212569 JUZY 7, 1983 83-2 CPD 67 
BIDS--ESTIiWTES OF GOVERMNT--PROPRIETY 

fiere solicitation provides estimate of quantity of 
Euel used annually and cost of fuel per gallon, 
bidder has sufficient basis to prepare overall fuel 
costs for bid. 

BIDS--INVITATION FOR BIDS--SPECIFICATIONS--MINIMUM NEEDS 
REQUIREMENT--ADMINISTRATIVE DETERMINATION--REASONABLENESS 

Requirement that fuel for operation and maintenance of 
vehicles is to be purchased from Govt. is reasonable 
where requirement provides incentive for contractor to 
use fuel efficiently. 

CONTRACTS--PROTESTS--GENERAL ACCOUNTING OFFICE PROCEDURES-- 
TIMELINESS OF PROTEST--SOLICITATION IMPROPRIETIES--APPARENT 
PRIOR TO BID OPENING/CLOSING DATE FOR PROPOSALS 

Protest of alleged solicitation defects filed before 
bid opening is timely under Bid Protest Procedures. 

CONTRACTS--PROTESTS--INTERESTED PARTY REQUIREMENT--POTENTIAL 
CONTRACTORS, ETC. NOT SUBMITTING BIDS, ETC. 

Protester is interested party under GAO protest proce- 
dures when it asserts that it would have submitted 
bid but for alleged defects in solicitation's require- 
ments. 

PURChYSES--PURCHASE ORDERS--FEDERAL SUPPLY SCHEDULE--PURCHASE 
PROPRIETY 

Kequirement that parts and materials be supplied by 
Govt. and purchased through Fed. Supply Service, rather 
than allowing contractor to purchase parts commercially 
from its own sources, is reasonable where agency has 

7 



existing Fed. Supply Schedule contracts for 
supplies and contractor is not required to pay for them. 

B-211313 JUZY 8, 1983 83-2 CPD 68 
BIDDERS--RESPONSIBILITY - V. BID RESPONSIVENESS--INFORMATION 

Where (1) specification states that certified standard 
product may be modified to meet technical requirements 
of specification; (2) IFB does not limit number or type 
of changes allowed; and ( 3 )  it appears that agency did not 
intend to consider proposed modifications in determining 
responsiveness of bids, performance capability of product 
furnished by bidder is for consideration by agency as 
part of its determination of bidder responsibility, not 
bid responsiveness. 

BIDS--RESPONSIVZ"ESS--TEST TO DETEMINE--UNQUALIFIED OFFER 
TO MEET ALL SOLICITATIOIV TERMS 

Bid was responsive to standard commercial product 
certification requirement where bidder specified 
crane model which it stated would meet specification 
requirements. 

CONTRACTORS- -RESPONSIBILITY - - DETERMINATION- -REVIEW BY GAO- - 
AFFIi3'"IVE FINDING ACCEPTED 

Protest challenging responsibility of awardee is 
dismissed because GAO does not review affirmative 
determinations of  responsibility, except in circum- 
stances not applicable here. 

B-208557.5 J u l y  11, 1983 83-2 CPD 69 
CONTRACTS--PROTESTS--CONTRACT ADMINISTRATION--NOT FOR 
RESOLUTION BY GAO 

Protest that contractor has been allowed to substitute 
subcontractor during performance of contract is matter 
of contract administration and is responsibility of pro- 
curing agency rather than GAO under Bid Protest Procedures. 
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B-209940.2 JUZY 11, 1983 83-2 CPD 70 
BIDS--IWITATION FOR BIDS--SPECIFICATIONS--RESTRICTIVE-- 
BURDEN OF PROVING UNDUE RESTRICTION 

Solicitation requirement that underground heat distribution 
system be constructed with pressure testable manholes is 
not unduly restrictive of competition merely because it 
prevents a system supplier from offering its system which 
is approved under applicable prequalification procedures; 
such restricave requirement is permissable where it is 
reasonably related to agency's minimum needs. 

B-210094.2 JULY 12, 1983 83-2 CPD 71 
CONTRACTS--PROTESTS--GENERAL ACCOUNTING OFFICE PROCEDURES-- 
RECONSIDERATION REl'QUESTS--ERROR OF FACT OR LAW--NOT 
ESTABLISHED 

Original decision denying protest is affirmed where 
protester fails to establish that decision was based 
on errors of law or did not take into consideration 
all relevant evidence timely presented. 

B-210201.2 JUZY 11, 1983 83-2 CPD 72 
CONTRACTS-- NEGOTIATION--OFFERS OR PROPOSALS--EVALUATION- - 
ADMINISTRAYIVE DISCRETION 

Fact that agency found no major weaknesses or defi- 
ciencies in protester's proposal does not render 
award t o  another offeror unreasonable where that 
offeror's proposal was reasonably judged superior to 
protester's proposal. 

CONTRACTS- - NEGOTIATION- - OFFERS 
CRITERIA--EXPERIENCE 

OR PROPOSALS-- EVALUATION-- 

Fact that protester has more experience in one area 
than awardee does not render agency's superior eval- 
uation of awardee's overall management capability unrea- 
sonable since evaluation of management capability clearly 
included consideration of many factors other than exper- 
ience. 
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B-210101.2 July 11, 1983  83-2 CPD 7 2  - Con. 
CONTRACTS-- NEGOTIATION-- OFFERS OR PROPOSALS-- EVALUATION-- 
EXPERIENCE RATING 

Protester's superior experience in aircraft carrier 
repair did not entitle it to higher score than awardee 
under "Experience and Past Performance" evaluation 
criterion in RFP. Aircraft carrier experience was only 
one of five subcriteria under "Experience" aspect of 
that criterion, and awardee's experience in other areas, 
as well as its superior "Past Performance" score, out- 
weighed protester's superior aircraft carrier experience. 

B-210199 J u l y  1 2 ,  1983 83-2 CPD 7 3  
CONTRACTS--PROTESTS--BURDEN OF PROOF--ON PROTESTER 

Where agency and protester disagree as to transportation 
costs which should have been added to protester's bid f o r  
evaluation purposes, but protester has furnished no 
evidence that agency's calculations are incorrect, pro- 
tester has failed to meet its burden of affirmatively 
proving its case. 

B-212445 J u l y  11, 1983 83-2 CPD 74 
CONTRACTS--PROTESTS--INTERESTED PARTY REQUIREMENT--PROTESTER 
NOT I N  LINE FOR AWARD 

Protest by firm that would not be in line for 
award if protest were upheld is dismissed because 
firm is not interested party under GAO Bid Protest 
Procedures. 

B-221832 J u l y  11, 2983 83-2 CPD 7 5  
BIDS--INVITATION FOR BIDS--SPECIFICATIONS--BRAND NAME OR EQUAL-- 
"EQUAL" PRODUCT EVALUATION- -SALIENT CHARACTERISTICS NOT MET 

Where protester's descriptive literature submitted with 
its bid in response to solicitation for brand name or 
equal product shows that protester's "equal product fails 
to conform to salient characteristics listed in solicitation, 
bid was properly rejected as nonresponsive. 
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3-211832 July 11, 1983 83-2 CPD 75 - Con. 
CONTRACTS--PROTESTS--GENERAL ACCOUNTING OFFICE PROCEDURES-- 
TIMELINESS OF PROTEST--SOLICITATION IMPROPRIETIES--APPAR&NT 
PRIOR TO BID OPENINGYCLOSING DATE FOR PROPOSALS 

Contention that specification for brand name or equal 
product unduly restricted competition will not be 
considered since it involves alleged defect apparent 
from face of solicitation and protest was not filed prior 
to bid opening as required by Bid Protest Procedures. 

B-212876 JUZY 21, 1983 83-2 CPD 76 
CONTRACTS--NEGOTIATION--OFFERS OR PROPOSALS--OFFEROR-- 
SUBSTITUTION AFTEB CLOSING OF SISTER FIRM FOR DEBARRED 
OFFEROR--PROPRIETY 

Substitution of offerors after closing where new offeror 
proposes to assume obligations of debarred sister firm 
is not permitted because substitution is for convenience 
of vendor and not by operation of law. 

B-212903 JUZY ZZ, 2983 83-2 CPD 77 
OFFICE OF MANAGEMENT AiVD BUDGET--CIRCULARS--NO. A- 76--POLICY 
MTTERS--NOT FOR GENERAL ACCOUNTING OFFICE REVIEW 

Determination under OMB Circular No. A-76 to contract 
for services in lieu of performance by Govt. employees 
is matter of executive policy not reviewable in bid 
protest filed by union representing Fed. employees. 

B-208282.2 JUZY 12, 1983 83-2 CPD 78 
CONTRACTS--OPTIONS--PRICE COMPARISON PRIOR TO EXERCISING 
OPTION 

Option is unaccepted offer to sell upon terms spelled 
out in solicitation which may be unilaterally accept- 
ed by Govt. Govt. may not renegotiate any terms of 
option without issuing new solicitation where facts 
indicate that price competition may be available. 

GENERAL ACCOUNTING OFFICE--RECOWNDATIONS--CONTRACTS--PRIOR 
RECOMMENDATION--MODIFIED--LASPE OF TIME 

Recommendation of ternination for convenience 
will be modified when both protester and agency 
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agree that termination will not serve Govt.'s 
best interests. 

B-208670.2, B-208809.2 JULY 12, 1983 83-2 CPD 79 
CONTRACTS--PROTESTS--GENERAL ACCOUNTING OFFICE PROCEDURES-- 
RECONSIDERATION REQUESTS--ERROR OF FACT OR LAW--NOT ESTABLISHED 

Although awardee allegedly relied on understanding 
that "good performance" would result in exercise of 
contract options, awardee's request for reconsideration 
of recommended corrective action (nonexercise of option) 
is denied where there is no showing of error of fact 
or law and where award, albeit legal, was made in face 
of unresolved questions concerning adequacy of competi- 
tion and reasonableness of price. 

B-209303 JULY 12, 1983 83-2 CPD 80 
CONTRACTS--PROTESTS--GENERAL ACCOUNTING OFFICE PROCEDURES-- 
TIMELINESS OF PROTEST--SOLICITATION IMPROPRIETIES--APPARENT 
PRIOR TO CLOSING DATE FOR RECEIPT OF QUOTATIONS 

Where protester did not receive amendment to solicitation 
until day quotes were due, but time available t o  
prepare quote appears reasonable under circumstances 
and there has been no showing of prejudice, protest 
received after time set f o r  WQ alleging that protester 
was unable to submit quote is untimely because alleged 
deficiency was apparent on face of solicitation. 

CONTRACTS--REQUESTS FOR QUOTATIONS--SPECIFICATIONS--MINlNUM 
NEEDS REQUIREMENT--ADMINISTRATIVE DETEmINATION--REASONABLENESS 

RFQ requirement for first-year start-up services 
cannot reasonably be interpreted as imposing unlimited 
obligation upon contractor to provide such services 
throughout first year. Consequently, agency may make 
award on basis of offered 3 days of services which agency 
determined satisfied its needs. 

B-209380.2 JULY 12, 1983 83-2 CPD 81 
CONTRACTS--IN-HOUSE PERFORMANCE V .  CONTRACTING OUT--COST 
COMPARISON--ADMINISTRATIVE APPEAL UPHOLDING DETERMINATION TO 
PERFORM IN-HOUSE--REASONABLENESS OR APPEAL DETERMINATION 
Protest of determination to perform audiovisual and 
photographic services in-house rather than by contract 
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is  denied where p r o t e s t e r  has  no t  shown t h a t  admin i s t r a t ive  
appeal  upholding determinat ion v i o l a t e d  mandated procedures 
f o r  determining c o s t  of in-house opera t ion  ve r sus  con t r ac t -  
ing.  

B-220966 JUZY 22, 1983 83-2 CPD 82 
ADVERTISING--COMMERCE BUSINESS DAILY--INFORMATION--DATE OF 
BID OPENING, ETC. --CONSTRUCTIVEXEZCE FROM PUBLICATION 

Pub l i ca t ion  of synopsis  i n  CBD c o n s t i t u t e s  construc-  
t i v e  n o t i c e  of s o l i c i t a t i o n  and i t s  contents  t o  
prospec t ive  b idders .  

BIDS--COMPETITIVE SYSTEM--ADEQUACY OF COMPETITION--BIDDER 
NOT TiNELY SOLICITED, ETC. 

When t h e r e  i s  no d e l i b e r a t e  a t tempt  by procuring agency 
t o  preclude a p r o t e s t e r  from competi t ion,  and adequate 
competit ion r e s u l t s  i n  reasonable  p r i c e s ,  GAO w i l l  no t  
d i s t u r b  otherwise v a l i d  award even though p r o t e s t e r  d id  
not r e c e i v e  copy of s o l i c i t a t i o n .  
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B-211046 JUZY 12, 1983 83-2 CPD 83 
BIDDERS--RESPONSIBILITY V .  BID RESPONSIVENESS--SUBMISSION OF 
TEST DATA--PURPOSE-- COWi?TENCY OF BIDDER TO PERE'ORM 

When invitation requires submission of test data after 
bid opening, data is to be used to enable procuring 
agency to determine bidder's competency to perform, 
rather than to establish characteristics of product, 
so that requirement relates to bidder responsibility, not 
bid responsiveness, and data may be submitted at any time 
up to award. Rule is not affected by solicitation 
statement that failure to submit data by specific date 
will render bid nonresponsive. 

B-211741 JUZY 12, 1983 83-2 CPD 84 
BONDS--BIDS--DEFICIENCES--CRITERIA FOR ACCEPTANCE 

Low bid was properly determined to be responsive where 
bidder stated in Bid Bond form that bid bond would 
be in amount of ".20" percent of bid price, instead of 
20 percent as required by IFB, because only reasonable 
construction of bid indicates that bidder intended to 
submit bid bond in amount of 20 percent of bid price. 

B-206442.2 JUZY 13, 1983 83-2 CPD 85 
CON5!'RACTORS--RESPONSIBILITY--DETERMINATION--REVIEW BY GAO-- 
AFFIRMATIVE FINDING ACCEPTED 

A s  matter of policy, GAO generally will not review 
affirmative determination of responsibility in connection 
with procurement by local housing authority. 
whether successful contractor complies with minority 
hiring goals is matter of contract administration, and is 
primarily responsibility of local housing authority, with 
oversight by HUD. 

In addition, 
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B-206442.2 J u l y  13, 1983 83-2 CPD 85 - Con. 
CONTRACTORS--RESPONSIBILITY--DETERMINATION--REVIEW BY GAO-- 
NONRESPONSIBILITY FINDING 

When local housing authority has provided bidder numerous 
opportunities t o  demonstrate ability of proposed subcon- 
tractors to meet minority hiring goals, but information 
is not forthcoming within reasonable time, authority may 
reject bidder as nonresponsible. Bidder's presentation 
of additional information during development of complaint 
to GAO does not affect reasonableness of nonresponsibility 
determination. 

CONTRACTS--PROTESTS--GENERAL ACCOUNTING OFFICE PROCEDURES-- 
RECONSIDERATION REQUESTS 

Request for reconsideration of decision on procurement 
by local housing authority generally must meet standard 
set forth in GAO Bid Protest Procedures: complainant 
must either show factual or legal grounds warranting 
reversal or modification of decision, or must present 
information not previously available and therefore not 
considered by GAO. 

CONTBACTS--PROTESTS--GENERAL ACCOUNTING OFFICE PROCEDURES-- 
RECONSIDERATION REQUESTS--ERROR OF FACT OR LAW--NOT ESTABLISHED 

When alleged factual error in number of proposed 
subcontractors, pointed out in request for reconsidera- 
tion, does not change fact that bidders proposed to sub- 
contract extensively, GAO will affirm decision holding 
that local housing authority reasonably considered 
subcontractor hiring records in determining whether 
bidders could meet minority hiring goals. 

B-220872 JULY 13, 1983 83-2 CPD 87 
CONTRACTS--SMALL BUSINESS CONCERNS--AWARDS--RESPONSIBILITY 
DETEMINATION--NONRESPONSIBILITY FINDING--CERTIFICATE OF 
COWETENCY REQUIREMENT 

Where procuring agency finds small business nonresponsible, 
and SBA subsequently refuses t o  issue COC, GAO generally 
will not review agency's determination of nonresponsibility. 
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B-210872 J u l y  13, 1983  83-2 CPD 87 - Con. 
CONTRACTS--SMALL BUSINESS CONCERNS--A WMDS- -REVIEW BY GAO-- 
SCOPE--CERTIFICATE OF COMPETENCY REQUIREMENT 

Where protester shows that possible fraud or bad faith 
on part of Govt. officials may have caused SBA to 
decline to issue COC, GAO will review matter. But when 
protester fails to present irrefutable proof that offi- 
cials acted with specific and malicious intent to injure 
protester and fails to demonstrate that alleged fraud or 
bad faith caused SBA to deny COC, then GAO will deny 
protest. 

B-211677.2 JUZY 13, 1983 83-2 CPD 88 
CONTRACTS--PROTESTS--GENERAL ACCOUNTING OFFICE PROCEDURES-- 
RECONSIDERATION REQUESTS--ERROR OF FACT OR LAW--NOT ESTABLISHED 

Where protester reiterates argument which was rejected 
in original protest, request for reconsideration of prior 
decision dismissing protest as untimely is denied. 

B-207682.3 JULY 1 4 ,  1983 83-2 CPD 89 
CONT~C~S--PROTESTS--PREPARATION--COSTS--NONCOMPEIVSABLE 

Where agency involvement in subcontract award made by 
its prime contractor is limited to mere approval, there 
is no legal basis upon which agency can be required to 
pay proposal preparation costs to firm prime improperly 
did not select for subcontract award. Basis for payment 
of such costs is breach of implied duty to review pro- 
posals fairly and honestly; where agency only approves 
subcontract awards, it makes no express o r  implied 
assurances to prospective subcontractors with respect 
to evaluation of proposals and, therefore, did not 
breach any duty to this subcontractor. Prior decision 
reversed. 

CONTRACTS- -SUBCONTRACTS- -ADMINISTRATIVE APPROVAL- - 
REASONABLENESS 

Where prime contractor is acting for Govt. subject 
to agency approval, agency must act reasonably in 
approving procurement actions taken by prime contractor. 
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B-208744.2 JULY 1 4 ,  2983 83-2 CFD 90 
CONTRACTS--PROTESTS--GENERAL ACCOUNTING OFFICE PROCEDURES-- 
RECONSIDERATION REQUESTS--ERROR OF FACT OR LA W--NOT ESTABLISHED 

Prior decision is affirmed where request for reconsider- 
ation does not raise any new facts o r  legal arguments 
which show that prior decision was erroneous. 

B-210593 J u l y  14 ,  1983  83-2 CPD 91 
CONTRACTS-- NEGOTIATION- - OFFERS OR PROPOSALS- -EVALUATION- - 
ADMINISTMTIVE DISCRETION 

Determination of relative merits of proposals is 
responsibility of agency that solicited them, and GAO 
will not disturb determination unless it is shown to 
be arbitrary or to violate procurement statutes or 
regulations. 

CONTRACTS-- NEGOTIATION-- OFFERS OR PROPOSALS--EVALUATION-- 
INFOhWTION SUFFICIENCY 

Proposal evaluations must be made on basis of information 
submitted with proposals. 
may be, if it does not submit adequately written proposal 
it cannot expect to be considered for award. 

No matter how capable offeror 

CONTRACTS--iVEGOTIATION--OFFERS OR PROPOSALS-- EVALUATION-- 
TECHNICALLY UNACCEPTABLE PROPOSUS--COST, ETC. NOT A FACTOR 

Technically unacceptable offer is of no value to Govt. 
notwithstanding its price. 

CONTRACTS--SMIILL BUSINESS CONCERNS--AWARDS--$MALL BUSINESS 
ADMINISTRATION 'S AUTHORITY--SIZE DETE'INATION 

GAO will not review protest concerning another 
offeror's small business size status, since by law 
matter is for decision by SBA. 

B-220969 JULY 14,  1983  83-2 CPD 92 
EQUIPMENT--AUTOMTIC DATA PROCESSIONG SYSTEM--ACQUISITION, ETC-- 
SOLE-SOURCE BASIS--PROPRIETY 

Decision to purchase automatic data processing equip- 
ment on sole-source basis is not justified where agency 
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failed to consider affirmative response to CBD notice, 
and meaningful competition was feasible. 

B-221460 JUZy 14, 1983 83-2 CPD 93 
BIDS--UNSIGNED--BID BOND OVERCOMING DEFICIENCY 

Failure of bidder to sign bid is waivable as minor 
informality when accompanying bid bond is properly 
executed and evidences bidder's intent to be bound by 
bid submitted. 

B-211575 JULY 14, 1983 83-2 CPD 94 
CONTRACTS-- NEGOTIATION--COMPETITION--EXCLUSION OF OTHER 
FIRMS--EXCLUSION @iV BASIS OF CONFLICT OF INTEREST-- 
REASONABLENESS OF DETERMINATION 

Elimination from competition of firm which would be 
in position of evaluating and refining adequacy and 
applicability of specifications firm developed under 
prior contracts is reasonable where agency demonstra- 
tes that objectivity in assessment of prior work is of 
paramount importance. 

CONTRACTS--NEGOTIATION--CONFLICT OF INTEREST PROHIBITIOTJS-- 
ORGANIZATIONAL--AGENCY RESPONSIBILITIES 

Responsibility for determining whether firm has 
conflict of interest if firm is awarded particular 
contract and to what extent firm should be excluded 
from competition rests with procuring agency and we will 
overturn such determination only when it is shown to be 
unreasonable. 

B-206684 J u Z ~  15, 1983 83-2 CPD 95 
PURCHASES--PURCHASE ORDERS--FEDERAL SUPPLY SCHEDULE-- 
PURCHASE PROPRIETY 

Award to optional Supply Schedule contractor under 
small purchase was not objectionable where GAO can- 
not conclude that procuring agency acted other than in 
good faith. 
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B-206684 July 15, 1983 83-2 CPD 95 - Con. 
PURCBXSES--SMALL--AWARDS--PROCEDURAL DEFICIENCIES-NOT 
PREJUDICIAL TO PROTESTER 

Even if purchasing agent did not comply with regula- 
tory requirements before making award during pendency 
of protest, failure is procedural defect and does not 
affect validity of otherwise proper award. 

REPORTS--ADMINISTRATIVE--CONTRACT PROTEST--TIMELINESS OF REPORT 

Fact that contracting agency took extra-ordinary 
amount of time to submit report on protest does not 
invalidate otherwise valid award; however, agency 
head is being notified of delay in report submission 
and recommendation is being made that reporting 
procedures be reviewed. 

B-209102 JUZY 15, 1983 83-2 CPD 96 
CONTRACTS-- NEGOTIATION-- COMPETITION-- EQUALITY OF COMPETITION-- 
NOT DENIED TO PROTESTER 

Protest charging that Army/Marine Corps should have 
eliminated effects of any Canadian subsidy to awardee 
is denied, because solicitation did not contain any in- 
dication that subsidies would be eliminated, and GAO is 
unaware of any statute or reg. which requires such treat- 
ment of foreign govt. subsidies. Moreover, contracts 
between ULSL defense agencies and Canadian firms are 
specifically encouraged under Memorandum of Understanding 
between the U.S. Dept. of Defense and Canadian Dept. of 
Defense Production which has been implemented in DAR 6, 
part 5 (1976 ed.) which contains no provision for offset- 
ting Canadian Govt. subsidies in evaluation of proposals. 

CONTRACTS--NEGOTIATION--OFFERS OR PROPOSALS--BEST AND FINAE-  
ADDITIONAL ROUNDS--AMENDMENT OF SOLICITATION 

Protest alleging that repeated requests for best and 
final offers amounted to improper auction technique is 
denied because each 
changes t o  quantity 
in basic and option 

request was based upon substantial 
and program requirements required 
periods of contract. There is no 
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evidence to support protester's speculation that agencies' 
personnel told awardee price it should offer to be consi- 
dered for award, and record shows that awardee actually 
increased its price between first and third best and final 
offers. 

CONTRACTS--NEGOTIATION--OFFERS OR PROPOSALS--EVALUATION-- 
EXPERIENCE RATING 

Protest contending that evaluation was contrary t o  
WFP scheme because past performance was not consi- 
dered is denied because record reveals that protes- 
ter's relevant prior experience was considered in 
evaluation. 

CONTRACTS--PROTESTS--ALLEGATIONS--UNSUBSTANTIATED 

Protest alleging that contracting agencies' person- 
nel which tester products and completed evaluation 
questionaires and agencies' personnel which evaluated 
those questionnaires were not qualified is denied. 
technical personnel are entitled to presumption that 
they are qualified, and record shows that they were 
selected for their special expertise in this case. Pro- 
tester has provided no evidence other than its unsub- 
stantiated allegation to overcome presumption and has 
not carried its burden of proof. 

Agency 

Protest alleging that prototype testing is not valid 
because no final operational test report was issued 
before awardee was selected is denied. Nothing in RFP 
required final operational test report and results of 
testing were made available to source selection officials 
before selection was made. 

Protest alleging that protester's vehicles were 
tested at higher speeds than awardee's vehicles 
and without regular scheduled maintenance is denied. 
Army denies both allegations, and GAO cannot recon- 
struct what actually occured during testing from re- 
cord. Therefore, protester, which bears burden of 
proof, has not proved its case. 
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B-209102 JuZy 15, 1983 83-2 CPD 96 - Con. 
CONTRACTS-- PROTESTS-- ALLEGATIOflS- - UNSU3S'TANTIATED 

Protest alleging that prototype testing was 
fatally flawed because no reliability data was collected 
on turret subsystem is denied since record clearly shows 
that turret reliability data was collected. Futhermore, 
protester's charge that its turret subsystem was supperior 
to awardee's turret subsystem is not supported by record. 

Protest charging that Army/Marine Corps improperly 
failed to give protester credit for modifications 
proposed to correct perceived turret subsystem 
deficiencies is denied. 
Corps' test and evaluation results and shows that there 
was reasonable basis for conclusion that modifications 
to design of turret probably could not be completed with- 
in contract schedule and, therefore, this was weak- 
ness in protester's proposal. 

Record supports Army/Marine 

Protest alleging that evaluation of reliability 
growth potential of vehicles was improper because it 
did not include calculation of separate growth rates 
based upon each vehicle failure and contractor's pro- 
posed corrective action is denied. 
points out that methodology proposed by protester 
would result in overly optimistic forecast. Growth 
rate used was primarily based upon maturity of con- 
tractors' programs, and relatively low figure was used 
because vehicles offered were essentially off-the-shelf, 
nondevelopmental items, and protester has not proved that 
agencies' method was illogical. 

Army correctly 

Protest alleging that evaluation of reliability test 
data was arbitrary and that awardee's test vehicle was 
scored using different, more lenient standard is denied. 
Record reveals protester's vehicle's malfunctions were 
considered to be more serious than awardee's because 
they generally had greater impact upon vehicle mission; 
protester's proposed modifications were not credited 
because they were not installed early enough in testing 
to be properly evaluated as to whether they signi- 
ficantly improved performance, and therefore, GAO con- 
cludes that evaluation was fair and reasonably based. 
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B-209202 JuZv 15, 1983 83-2 CPD 96 - Gon. 
CONTRACTS--PROTESTS--ALLEGA!l'IONS--UNSUBSTANTIATED 

Unsuccessful offeror's protest that it should 
have been selected for award because it proposed 
lowest cost is denied since agency has reasonably 
justified award to technically superior, higher cost 
offeror as providing Govt. "greatest value." 

Protester's numerous disagreements with agencies' 
technical evaluation of proposals and conclusion 
that awardee's offer was "substantially and sign- 
ificantly technically superior" to other candidates' 
offers do not provide basis to find evaluation is 
without reasonable basis. 

CONTRACTS--PROTESTS--GENERAL ACCOUNTING OFFICE PROCEDURES-- 
TIMELINESS OF PROTEST--DATE BASIS OF PROTEST MADE KNOWN TO 
PROTESTER 

Protest alleging that there were number of 
irregularities in prototype testing phase of two-phase 
procurement is dismissed as untimely under 21.2(b)(2) 
of GAO Bid Protest Procedures which states that protest 
must be filed no later than 10 days after basis for 
protest is known or should have been known. 
representatives were present during all phases of testing, 
and deficiency reports were given to protester's repre- 
sentatives during testing. Protester should have known 
bases for protest at time of testing but waited almost 4 
months after testing was completed to protest. In such 
circumstances, protester has waived its right to protest. 

Protester's 

B-220898.2 J u l y  15, 1983 83-2 CPD 97 
BIDDERS- - QUALIFICATIONS- -MA NUFA CTURER OR DEALER- - REVIEW 
GAO does not consider legal status of firm as regular 
dealer or manufacturer within meaning of Walsh-Healey Act. 
By law this matter is to be determined by contracting agency 
in first instance subject to review by SBA (if small busi- 
ness is involved) and Sec. of Labor. 
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3-210898.2 J u l y  15, 1983 83-2 CPD 97 - Con. 
CONTRACTOB-- RESPONSIBILITY--DETERMINATION--REVIEW BY GAO-- 
AFFIMTIVE FINDING ACCEPTED 

Capacity of company to manufacture item in accordance with 
solicitation requirements concerns matter of responsibility. 
GAO does not review affirmative determinations of responsi- 
bility unless there has been either showing of fraud on 
part of procurement officials or allegation that solicitation 
contains definitive responsibility criteria that have not been 
applied. Negative determination of small business respon- 
sibility must be referred to SBA under that agency's COC 
procedures. 

B-211898 J u l y  18, 1983 83-2 CPD 98 
CON!l'EACTS--PROTESTS--MOOT, ACADEMIC, ETC. QUESTIONS 

Protest that agency will not include protester's equip- 
ment on approved source list is dismissed as academic because 
agency reports that it is currently considering protester's 
test data for possible inclusion of its equipment on appro- 
ved source list. 

B-212238 J u l y  28, 1983 83-2 CPD 99 
CONTMCTS--SMALL BUSINESS CONCERNS--AL?ARDS--RESPOIVSIBILIT.Y 
DETEWINATION--NONREsPONSIBILITY FINDING--REVIEW BY GAO 

SBA, not GAO, has conclusive statutory authority to deter- 
mine responsibility of small business that is found non- 
responsible by contracting agency. 

B-220082 JULY 19,  1983 83-2 CPD 100 
CONTEACTS--NEGOTIATION-- COMPETITION--EQUALITY OF COi"ETITION-- 
LACkTNG 

Where offerors did not submit proposals on common basis, 
award to l o w  offeror was properly terminated. Moreover, 
claim for preparation costs by losing offeror is denied 
since it is not clear which offeror would have been suc- 
cessful in competition on equal basis. 
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B-210082 J u l y  19, 1983 83-2 CPD 100 - Con. 
CONTRACTS- -PROTESTS- -MOOT, ACADEMIC, ETC. QUESTIONS-- 
CORRECTIVE ACTION PROPOSED, TAKEN, ETC. BY AGENCY 

It is not  necessary to consider whether protest is timely 
where contracting agency acknowledges all the facts 
necessary to establish validity of protester's objec- 
tion and proposes corrective action. 

B-221429 JUZY 49, 1983 83-2 CPD 101 
CONTRACTS--NEGOTIATION--COMPETITION--EQUALITY OF COMPETITION-- 
EVALUATION OF PROPOSALS--DELIVERY PROVISIONS 

When solicitation states that evaluation will be on 
basis of delivery, proposal in which offeror agrees 
to meet minimum schedule is not equal to one offering 
accelerated delivery, and price does not automatically 
become determinative factor in award. To ensure that 
offerors are competing on equal basis, solicitation should 
indicate values of minimum or accelerated delivery in re- 
lation to price. 

CONTBACTS--NEGOTIATION--OFFERS OR PROPOSALS--BEST AND FINAL-- 
ADDITIONAL ROUNDS--AMENDMENT OF SOLICITATION 

Relaxation of required delivery schedule after receipt 
of best and final offers constitutes material change 
in requirements and, in order for offerors to compete 
on equal basis, requires procuring agency to request 
another round of best and finals. 

CONTRACTS-- NEGOTIATION--OFFERS OR PROPOSALS-- EVALUATION-- 
FACTORS NOT IN SOLICITATION--STATUTORY REQUIREMENTS 

In GAO'S opinion, no reasonable offeror, aware of 
statute requiring price to be considered in any 
negotiated procurement, would read literally evaluation 
provision stating "offers shall be evaluated on basis 
of delivery rather than price." In such circumstances, 
offeror has duty to inquire before proposing accele- 
rated delivery at premium price. 
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B-221429 JuZy 19,  1983 83-2 CPD 101 - Con. 
CONTRACTS--NEGOTIATION--REQUESTS FOR PROPOSALS--DEFECTIVE-- 
EVUUATION FACTORS 

Under 10 U.S.C. 2304(b), price must be considered in 
any negotiated procurement. 
ment that "offers shall be evaluated on basis of deli- 
very rather than price" as solicitation deficiency. 

GAO therefore views state- 

B-209194 JULY 22, 1983 83-2 CPD 102 
BIDS--UNBALANCED--PROPRIETY OF UNBALANCE--"MATHEMATICALLY 
UNBALANCED BIDS"--MATERIALITY OF UNBALANCE 

Protest against award on basis that low bid is 
unbalanced is denied. Even assuming low bid is math- 
ematically unbalanced, low bid is not marerially 
unbalanced since estimates stated in IFB are based 
upon ac tua l  historical experience and protester has 
presented no evidence to cast doubt upon accuracy of 
IFB estimates. 
that estimates might possibly decrease does not affect 
this conclusion. 

Agency statement in protest report 

CONTMCTS- -A WARDS-- PROTEST PENDING-- LEGALITY OF A WARD 

In view of conclusion that award is otherwise 
proper, we will not consider procedural matter 
of propriety of award while protest was pending 
since, even if award was contrary to applicable 
regulations, its legality would not be affected. 

CONTRACTS--PROTESTS--BURDEN OF PROOF--ON PROTESTER 

Protester's wholly speculative allegation does not 
satisfy protester's burden to affirmatively prove its 
case. 

B-209827 JUZY 21, 1983 83-2 CPD 103 
COflTRACTS-- NEGOTIATION- - OFFERS OR PROPOSALS- - EVALUATION-- 
COST REALISM ANALYSIS--FAILURE TO PERFORM 
Where WP solicits firm, fixed-price contract, asks 
for cost or pricing data, and advises that price evaluation 
would be performed, award of contract is not improper 
even though evaluation was not performed since, eventual 
contract negotiated was based on adequate price competition. 
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B-209827 J u l y  21, 1983 83-2 CPD 103 - Con. 
CONTRACTS-- NEGOTIATION--OFFERS OR PROPOSALS-- EVALUATION-- 
REASONABLE 

GAO's function in considering objection to technical 
evaluation of proposals is not to evaluate them, 
but to examine record and consider whether procuring 
agency's determination have been clearly shown to be 
unreasonable. 

CONTRACTS--NEGOTIATION--OFFERS OR PROPOSALS--EVALUATION-- 
TECHNICALLY EQUAL PROPOSALS 

Whether proposals are technically equal is not deter- 
mined solely by difference in point scores. Rather, it 
is procuring agency's judgment as to significance of 
difference. 

B-211064.2 JULY 21, 2983 83-2 CPD 104 
CONTRACTS--PROTESTS--GENERAL ACCOUNTING OFFICE PROCEDURES-- 
TIMELINESS OF PROTEST--SOLICITATION IMPROPRIETIES--APPARENT 
PRIOR TO BID OPENING/CLOSING DATE FOR PROPOSALS 

Protest alleging that solicitations' specifications 
were inadequate which was filed after closing dates 
for receipt of initial proposals is untimely and 
will not be considered. 

B-212092 JULY 21, 2983 83-2 CPD 205 
ADVERTISING--COMMERCE BUSINESS DAILY--INFORMATION--DATE OF 
BID OPENING, ETC.--CONSTRUCTIVE NOTICE FROM PUBLICATION 

Protest that sole-source award of contract was 
improper is untimely where filed approximately 1 month 
after date of publication in CBD of notice that sole- 
source negotiations were being conducted, since protes- 
ter is charged with constructive notice of CBD announcement 
and protest was not filed within 10 working days after 
basis of protest was known or should have been known. 
4 C.F.R. 21.2(b) (2) (1983).  
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B-211302.2 JULY 22, 1983 83-2 CFD 106 
CONTRACTS--PROTESTS--GENEML ACCOUNTING OFFICE PROCEDURES-- 
TIMELINESS OF COMMENTS ON AGENCY 'S  REPORY 

Protest is dismissed for failure to file either (1) 
comments on procuring agency's report on protest or 
(2) statement that protester desires a decision on 
basis of existing record since neither request for 
conference filed with initial protest nor oral request 
for conference made prior to receipt of agency report 
excuses requirement that protester actively indicate 
within 10-day period following receipt of agency report 
continued interest in protest. 4 C.F.R. 21.3(d). 

B-212337 JULY 21, 1983 83-2 CPD 107 
CONTMCTS--PROTESTS--INTERESTED PARTY REQUIREMENT--PROTESTER 
NOT I N  LINE FOR AWARD 

Protest from firm not in line for award if protest 
is upheld is dismissed because protester does not 
have requisite direct and substantial interest with 
regard to award to be considered an "interested party" 
under GAO Bid Protest Procedures. 

B-212816.2 JULY 21, 1983 83-2 CPD 108 
CONTBCTS--PROTESTS--GENERAL ACCOUNTING OFFICE PROCEDURES-- 
CONSTRUCTIVE NOTICE 

Prior decision dismissing protest as untimely is 
affirmed on reconsideration since protester is charged 
with constructive knowledge of Bid Protest Procedures 
published in Fed. Reg., notwithstanding misleading 
advice received from contracting officer concerning 
filing of protest. 

B-212066 JULY 21, 1983 83-2 CPD 109 
CONTR4CTS--PROTESTS--GENERAL ACCOUNTIUG OFFICE PROCEDURES-- 
TIMELINESS OF PROTEST--DATE BASIS OF PROTEST MADE KNOWN TO 
PROTESTER 

Protest filed more than 10 working days after pro- 
tester obtained knowledge of basis of its protest 
during oral debriefing is dismissed as untimely. 
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10-day filing requirement is not extended to allow 
protester to wait for written confirmation of 
debriefing information. 

B-222138 JUZY 21, 1983 83-2 CPD 110 
CONTRACTS--PROTESTS--GENERAL ACCOUNTING OFFICE PROCEDURES-- 
TIMELINESS OF PROTEST--SOLICITATION IWROPRIETIES--APPARENT 
PRIOR TO BID OPENING/CLOSING DATE FOR PROPOSALS 

Protest against solicitation specifications 
received by GAO after the time set for bid opening 
is not timely. 

B-212246 JUZY 21, 1983 83-2 CPD 111 
CONTRACTS--PROTESTS--MOOT, ACADEMIC, ETC. QUESTIONS-- 
PROTESTER NOT IN LINE FOR AWARD 

Allegation that one firm's bid is unbalanced and should 
be rejected is dismissed as academic where that firm 
was not low responsive, responsible bidder and is not 
in line for award. 

B-212248 JUZY 21, 1983 83-2 CPD 112 
OFFICE OF MANAGEMENT AND BUDGET--CIRCULARS--NO. A- 76-- 
EXEZAUSTION OF ADMINISTRATIVE REMEDIES 

GAO will not consider protest of cost comparison cal- 
culation made by agency to determine, in accord with 
OMB Circular No. A-76,  whether to perform services 
in-house or to contract them out until protester has 
exhausted con.tracting agency's administrative review 
procedures. 

B-212280 JULY 21, 1983 83-2 CPD 113 
CONTRACTS--SMALL BUSINESS CONCERNS--AWARDS--SMALL BUSINESS 
ADMINISTRATION'S AUTHORITY--SIZE DETERMINATION 

Protest concerning small business size status of apparent 
low bidder is not subject to review by GAO; by law it is 
matter for determination by SBA. 
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B-212298 JUZLJ 21, 1983  83-2 CPD 114 
GENERAL ACCOUNTING OFFICE--JURISDICTION--SUBCONTRACTS 

Protest by subcontractor of agency decision that equip- 
ment to be furnished by subcontractor under prime 
contract is unacceptable will not be considered under 
GAO Bid Protest Procedures. 

B-212340 JULY 21, 1983 83+2 CPD 115 
CONTRACTS--PROTESTS--GENERAL ACCOUNTING OFFICE PROCEDURES-- 
TIMELINESS OF PROTEST--SOLICITATION IMPROPRIETIES--APPARENT 
PRIOR TO BID OPENING/CLOSING DATE FOR PROPOSALS 

Protest against validity of sample requirement is 
untimely under our Bid Protest Procedures since 
it was not filed before bid opening. 

B-208338 JULY 25, 1983 83-2 CPD 149 
CONTZACTS-- NEGOTIATION- - OFFERS OR PROPOSALS-- EVALUATION- - 
COMPETITIVE RANGE EXCLUSION--REASONABLENESS 

Agency decision to exclude protester from com- 
petitive range was not unreasonable where protes- 
ter's proposal did not demonstrate compliance 
with mandatory requirement of solicitation. 

CONTRACTS--NEGOTIATION--REQUESTS FOR PROPOSALS--CONSTRUCTION-- 
READING ALL PROVISIONS TOGETHER RULE--PRESUMPTION AGAINST 
CONFLICT 

Since solicitations must be read as whole, agency 
did not change evaluation criteria where perfor- 
mance requirement was explicitly stated in soli- 
citation's statement of work. 

B-208982.2 JUZY 25, 1983 83-2 CPD 120 
CONTRACTS--PROTESTS--GENERAL ACCOUNTING OFFICE PROCEDURES-- 
RECONSIDERATION REQUESTS--TIMELINESS 

GAO will dismiss request for reopening of protest file 
received more than 10 working days after protester 
should have had notice of such action, since request 
is tantamount to request for reconsideration of deci- 
sion not to consider protest. 
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23-208982.2 J u l y  25, 1983 83-2 CPD 120 - Con. 
CONTRACTS--PROTESTS--GENERAL ACCOUNTING OFFICE PROCEDURES-- 
TIMELINESS OF PROTEST--PROTEST NOT RECEIVED 

A s  gene ra l  r u l e ,  r ega rd le s s  of how o r i g i n a l  was l o s t ,  
d u p l i c a t e  p r o t e s t  must independently s a t i s f y  t ime l ines s  
requirements of GAO Bid P r o t e s t  Procedures.  
a p p l i e s  t o  copies  of information i n  support  of p r o t e s t .  

Same r u l e  

CONTRACTS- -PROTESTS--MOOT, ACADEMIC, ETC. QUESTIONS- - 
PROTESTER NOT IN LINE FOR AWARD 

When agency f i n d s  p r o t e s t e r  nonresponsive,  and pro- 
tester does not  cha l lenge  t h i s  f i nd ing ,  GAO w i l l  d i s -  
m i s s  p r o t e s t ,  s i n c e  even i f  i t  were sus t a ined ,  pro tes -  
ter would no t  be i n  l i n e  f o r  award. 

B-212236 J u l y  25, 1983 83-2 CPD 122 
CONThY CTS- - TWO- STEP PROCUREMEA'T- -STEP TWO- - BIDS- -WALUATLON-- 
ALL OR NONE OPTION YEAR PRICES 

Where p r o t e s t e r  i n s e r t s  two sets of prices f o r  
op t ion  q u a n t i t i e s  (lower p r i c e  i f  a l l  op t ions  are 
exe rc i sed ) ,  agency eva lua t ion  of higher  i n d i v i d u a l  
op t ion  p r i c e s  w a s  proper  because i f  agency does no t  
exercise a l l  op t ions ,  h igher  p r i c e s  would be pa id .  
To eva lua te  on lower a l l  o r  none p r i c e s  would i n t r o -  
duce unce r t a in ty  as t o  whether b i d  w a s  a c t u a l l y  
lowest  . 

B-207848.5 J u l y  26, 1983 83-2 CPD 1 2 3  
CONTRACTS--PROTESTS--GENERAL ACCOUNTING OFFICE PROCEDURES-- 
RECONSIDERATION REQUESTS--TIMELINESS 

Request f o r  second r econs ide ra t ion  of p r o t e s t  deci-  
s ion ,  f i l e d  more than  10 working days a f t e r  p r o t e s t e r  
receives dec i s ion  denying f i r s t  reques t  f o r  recon- 
s i d e r a t i o n ,  is  untimely.  

B-208902.3 J u l y  26, 2983 83-2 CPD 124 
CONTRACTS--PROTESTS--ISSUES IN LITIGATION 

P r o t e s t e r  r eques t s  t h a t  w e  repoen p r o t e s t  which 
was dismissed because i s s u e s  w e r e  before  cour t  
and cour t  d id  not  express  i n t e r e s t  i n  our deci-  
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sion, since court has now dismissed case for lack 
of jurisdiction. We will not reopen case because case 
is still before court for decision on bid prepara- 
tion costs. While relief is different, material issues 
before court are same as those that protester urges us 
to review, and court has not expressed interest in 
our decision. 

B-209454 JUZY 26, 1983 83-2 CPD 125 
CONTRACTS-- NEGOTIATION-- COMPETITION-- EQUALITY OF COWETITION- 
OFFERORS'S SUPERIOR ADVANTAGES--GOVERNMENT EQUALIZING 
DIFFERENCES 

Govt. has no obligation to eliminate competitive 
advantage that firm may enjoy unless such advantage 
results from preference or other unfair action by 
Govt. Where Bureau of Indian Affairs employee 
assisted Indian tribal group in preparation of its 
offer in course of his official duties and in futher- 
ance of BIA's statutory responsibility towards 
Indian tribes, GAO will deny protester's contention 
that assistance given tribal group constituted 
preference or other unfair action which procuring agency 
had obligation to eliminate. 

CONTRACTS- - PROTESTS- -ALLEGATIONS- - VAGUE 

In absence of any specific objection to "merits 
of award in general," GAO has no basis to review 
reasonableness of agency's evaluation of proposals. 

FREEDOM OF INFORMATION ACT--GENEmL ACCOUNTING OFFICE 
AUTHORITY 

GAO has no authority under the Freedom of Information 
Act to determine what information must be disclosed 
by agency. 

B-209722 JUZY 26, 1983 83-2 CPD 126 
CONTRACTS--PROTESTS--GENERAL ACCOUNTING OFFICE PROCEDURES-- 
TIMELINESS OF PROTEST--DATE BASIS OF PROTEST MADE KlvOWN TO 
PROTESTER--DOUBTFUL 

Where doubt exists as t o  when protester received 
letter from Govt. indicating that award of contract 
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for roofing construction had been made t o  non-Indian 
firm, which was basis for protest, timeliness of 
subsequent protest to GAO is resolved in favor of 
Indian association. 

CONTRACTS--PROTESTS--INTERESTED PARTY REQUIRAMENT--TRADE 
ASSOCIATIONS, ETC. 

Indian association whose members include potential 
bidders is interested party under GAO's Bid 
Protest Procedures to protest against award to non- 
Indian firm. 

INDIAN AFFAIRS--CONTRACTS--BUREAU OF INDIAN AFFAIRS--INDIAN 
SELF- DETERMINATION AND EDUCATION ASSISTANCE ACT- -A WARD 
PREFERENCE PROVISIONS--APPLICABILITY OF SBA 8 (a) AWARDS 
AND SUBCONTRACTS THEREUNDER 

Requirement in section 7(b) of Indian Self-Deter- 
mination and Education Assistance Act that prime 
contract for benefit of Indians require prime con- 
tractor to afford preference to Indian-owned firms 
in award of subcontracts to greatest exrent feasible, 
does not apply to SBA as "prime contractor" awarding 
subcontracts under Small Business Act's section 8(a) 
program. SBA is only conduit in section 8(a) award 
process between Federal agency whose needs are in 
issue and firm that will meet those needs, and section 
7(b) clearly contemplates that entity actually per- 
forming contract give preference to Indian firms in 
awarding subcontracts. 

B-209720 JUZY 26, 1983 83-2 CPD 127 
BIDS--EVALUATION--DISCOUNT PROVISIONS--MANUALLY CROSSED OUT 
BY CONTRACTING OFFICER--PROVISIONS NOT FOR CONSIDERATION 

Prompt-payment discounts should not have been 
considered in bid evaluation where provision in 
IFB permitting evaluation of discounts was man- 
ually crossed out by contracting officer. Crossing 
out reasonably indicated that agency did not intend 
to evaluate discounts. 
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B-209720 JUZY 26, 1983 83-2 CPD 127 - Con. 
OFFICERS AND EMPLOYEES--CONTRACTING WITH GOVERNMENT-- 
PROPRIETY 

Where only evidence of record indicates bidder was 
owned or controlled by Govt. employee, award to that 
firm would be prohibited by DAR 1-302.6. 

B-210078 JUZY 26, 1983 83-2 CPD 128 
CONTRACTS--NEGOTIATION--SOLE-SOURCE BASIS--ONE kWOWN SOURCE 

Sole-source award is justified where record shows 
that time is of essence and only one known source 
could meet needs of agency within time required. 

B-220520, e t  aZ. J u l y  26, 1983 83-2 CPD 129 
CONTRACTS--PROTESTS--GENERAL ACCOUNTING OFFICE PROCEDURES-- 
TIMELINESS OF PROTEST--SOLICITATION INPROPRIE!l'IES--APPAREIVT 
PRIOR TO BID OPENING/CLOSING DATE FOR PROPOSALS 

Protest against use of broad categories in multiple- 
award Federal Supply Schedule solicitation is untimely 
when filed after closing date for receipt of proposals. 
62 Comp. Gen. 271, distinguished. 

Protest against reorganization of Special Item Numbers 
for Federal Supply Schedule solicitation filed after closing 
date for proposals is untimely. 

CONTRACTS--SMALL BUSINESS CONCERNS--AWARDS--SET-ASIDES-- 
ADMINISTRATIVE DETEWINATION--REASONABLE EXPECTATION OF 
COIYPETITION 

Protest against use of broad categories in Fed. 
Supply Schedule solicitation is denied when pro- 
tester does not show that Govt. had no reasonable 
expectation of receiving competition for all needed 
varieties of broadly described item. 

CONTRACTS--SMALL BUSINESS CONCERNS--AWARDS--SET-ASIDES-- 
FEDERAL SUPPLY SCHEDULE 

Protest against small business set-aside for certain 
Fed. Supply Schedule items on ground that it creates 
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sole-source procurement is denied when contracting 
agency's decision to set aside is based on substantial 
number and dollar volume of previous small business 
contracts awarded on unrestricted basis and small 
business interest in instant procurement. 62 Comp. Gen. 
271, distinguished 

CONTRACTS--SMALL BUSINESS CONCERNS--AWARDS--SET-ASIDE&- 
PROPRIETY 

Claim that small business set-aside will injure large 
business' small business suppliers is without legal 
merit where propriety of set-aside has been established. 
62 Comp. Gen. 271, distinguished. 

Protest against small business set-aside is denied 
when review of proposals received under set-aside 
reveals that substantial number of qualified firms have 
offered variety of technically acceptable equipment at 
reasonable prices. 

CONTRACTS--SMALL BUSINESS CONCERNS--AWARDS--SMLL BUSINESS 
ADMINISTRATI0N"S AUTHORITY--SIZE DETERMINATION 

Small business size and size standards are determined 
by SBA, not GAO. 62 Comp. Gen. 271, distinguished. 

B-212222 JUZZJ 26, 1983 83-2 CPD 130 
CONTRACTORS--RESPONSIBILITY--DETERMINATION--REVIEW BY GAO-- 
AFFIRMATIVE FINDING ACCEPTED 

GAO does not review agency's affirmative deter- 
mination of responsibility except where fraud, 
bad faith, or misapplication of definitive 
responsibility criteria is shown. 

CONTRACTS--PROTESTS--ALLEGATIONS--SPECULATIVE 

Protester's allegations, without evidence 
sufficient to affirmatively support its position 
(that low bidder bid on basis that it would not 
be subject to State and Federal environmental 
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standards and that low bidder would ignore stand- 
ards during performance), are speculative and, 
therefore, protester has not met burden of proof. 

C(7NITRACTS--PROTESTS--CONTMCT ADMINISTRATION--NOT FOR 
RESOLUTION BY GAO 

Alleged future violations of State and Federal 
environmental standards are matters of contract 
administration which GAO will not review. 

CONTRACTS--PROTESTS--GENEEAL ACCOUNTING OFFICE PROCEDURES-- 
TIMELINESS OF PROTEST--SOLICITATION IMPROPRIETIES--APPARENT 
PRIOR TO B I D  OPEN.TNG/CLOSING DATE FOR PROPOSALS 

Protest alleging defects and/or inconsistencies 
in solicitation specifications is untimely when 
first filed after bid opening. 

B-222272 J u Z ~  26, 1983 83-2 CPD 131 
CONTEACSTS--PROTESTS--INTERESTED PARTY REQUIREMENT--PROTESTER 
NOT IN LINE FOR AWARD 

GAO will not consider protest by potential supplier 
to unsuccessful offerors where protest generally 
challenges propriety of procuring activity's re- 
jection of certain offerors as nonresponsible under 
one solicitation and rejection of offers as tech- 
nically unacceptable under another soliciration, 
since protester, who is ineligible for award, is not 
interested party under GAO Bid Protest Procedures. 

B-212289 J u Z ~  26, 1983 83-2 CPD 132 
CONTRACTS--PROTESTS-- CONT'RACT ADMINISTMTION-- NOT FOR 
RESOLUTION BY GAO 

Contractor's complaint concerning allegedly 
improper administration of its contract is not 
matter for review under GAO'S Bid Protest Procedures, 
but instead should be pursued under contract's 
disputes procedure. 
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B-210949, B-210449.2 JUZY 27, 1983 83-2 GFD 133 
CONTRACTORS--RESPONSIBILITY--DETERMINATION--REVIEW BY GAO-- 
NONRESPONSIBILITY FINDING--BAD FAITH ALLEGED 

Finding of nonresponsibility will not be 
questioned where protester has not demonstrated 
bad faith by contracting officer in making deter- 
mination or unreasonableness of finding. 

PURCHASES--SMALL--QUOTATIONS--REJECTION--FAILURE TO PROVIDE 
TECHNICAL DATA 

Where protester does not contend that rejection of 
quotation on small purchase procurement was made 
in other than good faith, determination to reject quo- 
tation pursuant to RFQ provision for failure to provide 
technical data showing equality of item to be provided 
is upheld. Distinguished by B-211829, Sept. 20, 1983. 

B-211439 JULY 27, 1983 83-2 CPD 134 
CONTRACTS--PROTESTS--MOOT, ACADEMIC, ETC. QUESTIONS--AWARD 
MADE TO PROTESTER 

When protester, challenging cancellation of single 
solicitation and resolicitation and award of five 
separate contracts, has itself accepted four of awards, 
GAO will dismiss protest with regard to these as 
academic, Even if protest were sustained, since 
level of effort required has been reduced, it is 
unlikely that GAO would recommend reinstatement of 
original solicitation. Ultimate remedy therefore 
would be recomendation for award to protester, and 
where this already has occured, no useful purpose 
would be served by GAO considering matter further. 

SMALL BUSINESS ADMINISTRATION-- CONTMCTS-- CONTMCTING WITH 
OTHER GOVERNMENT AGENCIES--PROCUREMENT UNDER 8(a) PROGRAM-- 
FRAUD OR BAD FAITH ALLEGED--EVIDENCE SUFFICIENCY 

When agency has canceled solicitation for single contract 
and, under resolicitation, proposes to award five contracts, 
including one under Section 8(a) of Small Business Act, 
protester has not presented proof of bad faith merely by 
showing that agency originally considered awarding it 
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single contract or by stressing fact that there was inter- 
nal disagreement among agency officials as to whether pro- 
curement should be broken out for multiple awards. 

SMALL BUSINESS ADMINISTRATION- - CONTRA CTS-- CONTm CTING WITH 
OTHER GOVERNMENT AGENCIES--PROCUREMENT UNDER 8 l a l  PROGRAM-- 
REVIEW BY GAO 

Because of broad discretion given procuring agencies 
to award contracts to SBA, under Section 8(a) of 
Small Business Act, GAO will not review decision to 
award such contract unless protester shows possible 
fraud o r  bad faith on part of Govt. officials. 

B-209940.6 JUZY 28, 1983 83-2 CPD 1 3 5  
CONT'RACTS--PROTESTS--COURT ACTION--DISMISSAL--WITH PREJUDICE 

Voluntary dismissal with prejudice of complaint 
filed in U.S. District Court constitutes final 
adjudication on merits, barring futher action by 
GAO on protest involving same issues. 

CONTRACTS--PROTESTS--GENERAL ACCOUNTING OFFICE PROCEDURES-- 
TIMELINESS OF PROTEST--SOLICITATION IMPROPRIETIES--APPARENT 
PRIOR TO BID OPENING/CLOSING DATE FOR PROPOSALS 

Protest allegation that I F B  specification is unduly 
restrictive is untimely and not for consideration on 
merits where alleged restrictiveness was apparent on face 
of I F B ,  but protest was not filed in GAO until after bid 
opening. 

B-214282 JUZY 28, 1983 83-2 CPD 136 
CONT'RACTS--P~OTESTS--GENE~L ACCOUNTING OFFICE PROCEDURES-- 
TIMELINESS OF PROTESTS--FAILURE TO DILIGENTLY PURSUE PROTEST 

Where firm delayed 3 months in furnishing support 
for its initial protest to contracting agency, pro- 
test filed with GAO more than 4 months after initial 
protest was filed, during which time agency supported 
continued performance 
firm, is dismissed as 
not diligently pursue 

of 12-month contract by another 
untimely, since protester did 
matter. 
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B-212489 JULY 28, 1983 83-2 CPD 137 
CONTRACTS--PROTESTS--GENERAL ACCOUNTING OFFICE PROCEDURES-- 
TINELINESS OF PROTEST--ADVERSE AGENCY ACTION EFFECT 

GAO will not consider protest complaining of specific 
benchmark coding defect where protest was filed 
more than 10 working days after protester was advised 
of initial adverse action on protest it filed with 
contracting agency. 

CONTRACTS--PROTESTS--GENERAL ACCOUNTING OFFICE PROCEDURES-- 
TIMELINESS OF PROTEST--SOLICITATION IMPROPRIETIES--APPARENT 
PRIOR TO BID OPENIiUG/CLOSING DATE FOR PROPOSALS 

Contention that contracting agency should have 
furnished benchmark materials written in particular 
character set is untimely. Protester knew from 
solicitation, including benchmark materials released 
before closing date for receipt of initial proposals, 
that another character set had been used, but did not 
file protest until after closing date. 

B-222100 JULY 28, 1983 83-2 CPD 138 
CONTRACTS--PROTESTS--GENERAL ACCOUNTING OFFICE PROCEDURES-- 
TIMELINESS OF PROTEST--SOLICITATION IMPROPRIETIES--APPARENT 
PRIOR TO BID UPENING/CLOSING DATE FOR PROPOSALS 

Protest against IFB specification and contract require- 
ments is dismissed since it was filed after bid opening. 

E-212297 JULY 28, 1983 83-2 CPD 139 
CONTRACTS--SMALL BUSINESS CONCERNS--AWARDS--SMALL BUSINESS 
ADMINISTRATION'S AUTHORITY--SIZE DETERMINATION 

GAO will not consider questions concerning small 
business size standards and status since SBA has 
exclusive authority over these matters. 

E-212328 JUZY 28, 1983 83-2 CPD 140 
CONTRACTS--PROTESTS--GENERAL ACCOUNTING OFFICE PROCEDURES-- 
TIMELINESS OF PROTEST--SOLICIl'ATION IMPROPRIETIES--APPARENT 
PRIOR TO BID OPENING/CLOSING DATE FOR PROPOSALS 

Protest based on failure to include wage rate 
determination in RFP is untimely under GAO'S 
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Bid Protest Procedures where i s  was not filed 
before closing date for receipt of initial proposals. 

B-222411 JULY 28, 1983 83-2 CPD 141 
CONTRACTS--SMALL BUSINESS CONCEBNS--AWARDS--SMALL BUSINESS 
ADMINISTRATION'S AUTHORITY--SIZE DETERMINATION 

Questions concerning small business size status will 
not be considered by GAO since conclusive authority 
over such matters is vested by statute in SBA. 

B-209097 JULY 29, 1983 83-2 CPD 150 
BIDS--INVITATION FOR BIDS--SPECIFICATIONS--MINIMUM NEEDS 
REQUIREMENT- - A DMINISTRA TIVE DETERMINATTON-- REASONABLENESS 

Determination of needs of Govt. and methods of 
accommodating such needs are primarily responsibility 
of contracting agencies, and GAO will not question 
agency's assessment of its needs where protester fails 
to show that its determination is clearly unreasonable. 
When either of two National Fire Protection Assn. stand- 
ards arguably applies to procurement, disagreement 
between protester and agency, or among experts, is not 
sufficient to show that agency's decision as to appro- 
priate standard is clearly unreasonable. 

Absent evidence of possible fraud or willful mis- 
conduct on part of contracting officials, GAO will 
not consider merits of protest that Govt.'s interest 
as user was not protected because specifications 
were insufficiently restrictive. 

GAO will not consider merits of protest that deletion of 
requirement for listing by approved testing laboratory 
from specifications allows bidders to offer, and agency 
to accept, fire alarm system that does not satisfy 
Occupational Health and Safety Administration regs. 
There is no legal requirement that agency use specifi- 
cations adhering to Underwriters Laboratory (UL) or 
similar standards. 
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B-209097 July 29, 1983 83-2 CPD 150 - Con. 
CONTRACTS--PROTESTS--GENERAL ACCOUNTING OFFICE PROCEDURES-- 
TIMELINESS OF PROTEST--ADVERSE AGENCY ACTION EFFECT 

When protest is filed initially with procuring 
agency, GAO will not consider subsequent protest 
unless it is received within 10 working days after 
protester has actual or constructive knowledge of 
initial adverse agency action. 
action requested by protester is adverse agency 
action, and protest to GAO filed more than 10 working 
days later is untimely. 

Bid opening without 

B-209859.2, B-209860.2 JULY 29, 1983 83-2 CPD 142 
BIDDERS--QUALIFICATIONS--FINANCIAL RESPONSIBILITY--EVALUATION-- 
DISCUSSIONS WITH BIDDERS--JUSTICE DEPARTMENT PARTICIPATION 

Contracting officer may permit representative 
of Dept. of Justice to participate in discussions 
with bidder concerning its financial resources 
and capabilities, even though Justice's interest 
is adverse to bidder. 

CONTRACTS--SMALL BUSINESS CONCERNS--AWARDS--RESPONSIBILI!l'Y 
DETEmINATION--ADMINISTRATIVE DETERMINATION 

Contracting officer's determination that bidder is not 
financially responsible may include consideration of 
bidder's voluntary filing for bankruptcy; outstanding 
claims of other agencies against bidder; and bidder's 
inability or unwillingness to fully disclose informa- 
tion relating to performance, particularly its corporate 
organization and contractual relationships. Futher, in 
determining financial responsibility of affiliate of 
bankrupt bidder, contracting officer may consider pos- 
sible liability for bankrupt bidder's debts. 

CONTRAC!L;S--SMALL BUSINESS CONCERNS--AWARDS--SMLL BUSINESS 
ADMINISTRATION'S AUTHORITY--CERTIFICATE OF COMPETENCY-- 
INAPPLICABILITY OF COC PROCEDURES 

Where SBA informally advises protesters, small 
business firms, that agency's adverse respon- 
sibility determinations were not f o r  review under 
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SBA'S COC procedures because p r o t e s t e r s '  product 
w a s  of fo re ign  o r i g i n ,  r u l e  t h a t  s m a l l  bus iness  f i rms  
must pursue ques t ions  of r e s p o n s i b i l i t y  under COC 
procedures is  not  f o r  a p p l i c a t i o n  and p r o t e s t e r s '  
chal lenge t o  nonrespons ib i l i t y  determinat ion w i l l  be  
considered by GAO. 

B-212296 JULY 29, 1983 83-2 CPD 143 
CONTRACTS--SMALL BUSINESS CONCERNS--AWARDS--SMALL BUSINESS 
ADMINISTRATION'S AUTHORITY--SIZE DETERMINATION 

Authori ty  t o  determine small business  s i z e  
s t a t u s  rests s o l e l y  wi th  SBA; t he re fo re ,  GAO 
does not  review such matters. 

B-212393 JULY 29, 1983 83-2 CPD 144 
CONTRACTS--PROTESTS--GENERAL ACCOUNTING OFFICE PROCEDURES-- 
TIMELINESS OF PROTEST--ADVERSE AGENCY ACTION EFFECT--INTERIM 
APPEALS TO AGENCY-EFFECT ON 10 WORkTNG DAY GAO FILING PERIOD 

P r o t e s t  f i l e d  wi th  GAO more than 10 working days 
a f t e r  f i rm  learned  t h a t  i t s  p r o t e s t  t o  con t r ac t ing  
agency w a s  denied is untimely and not  f o r  considera- 
t i o n  on merits. 

B-211271 Aug. 1, 1983 83-2 CPD 145 
CONTRACTS--IN-HOUSE PERFORMANCE - V. CONTRACTING OUT--COST 
COMPARISON 

When p r o t e s t e r  does n o t  show v i o l a t i o n  of e s t ab l i shed  
procedures,  p r o t e s t  aga ins t  agency's c o s t  comparison 
i n  s o l i c i t a t i o n  conducted under OMB A-76 i s  denied. 

B-212226 Aug. 1, 1983 83-2 CPD 146 
CONTRACTS--LABOR STIPULATIONS--SERVICE CONTRACT ACT OF 1965-- 
MINIMUM WAGE, ETC. DETERMINATIOA'S--RATES UNDER PRIOR CONTRACTS 

Under Serv ice  Contract  A c t ,  41 U.S.C. 351, e t s eq .  (1976), 
successor  employer i s  only requi red  t o  pay =e levels 
of compensations as predecessor con t r ac to r  where prede- 
ces so r  con t r ac to r  had c o l l e c t i v e  bargaining agreement 
wi th  i ts  employees. P r o t e s t e r ,  which must bear  burden 
of proof ,  has  not  i nd ica t ed  t h a t  i t ,  as predecessor con- 
t r a c t o r ,  had c o l l e c t i v e  bargaining agreement wi th  em- 
ployees involved and successor  con t r ac to r  states t h a t  i t s  
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proposal  d i d  n o t  i nc lude  p r o t e s t e r ' s  employees. 
f o r e ,  p r o t e s t e r  has no t  c a r r i e d  i t s  burden of proof. 

There- 

CONTRACTS--PROTESTS--GENERAL ACCOUNTING OFFICE PROCEDURES-- 
TIMELINESS OF PROTEST--SOLICITATION IMPROPRIETIES--APPARENT 
PRIOR TO BID OPENING/CLOSING DATE FOR PROPOSALS 

P r o t e s t  a l l e g i n g  t h a t  r eques t  f o r  proposals  contained 
Se rv ice  Contract  Wage rates f o r  wrong ca t egor i e s  of 
s e r v i c e s  employees is  dismissed. Alleged impropriety 
i n  s o l i c i t a t i o n  w a s  apparent  be fo re  d a t e  set f o r  re- 
c e i p t  of i n i t i a l  p roposa ls ,  bu t  w a s  no t  f i l e d  u n t i l  
a f t e r  c o n t r a c t  was awarded. Therefore ,  p r o t e s t  w a s  
untimely f i l e d  under s e c t i o n  21.2(b)( l )  of our  Bid 
P r o t e s t  Procedures ( 4  C.F.R. p a r t  2 1  (1983)),  which 
r e q u i r e s  t h a t  such p r o t e s t s  be  f i l e d  before  d a t e  set 
f o r  submission of i n i t i a l  proposals .  

GENERAL ACCOUNTING OFFICE--JURISDICTION--LABOR STPULATIONS- 
SERVICE CONTRACT ACT OF 1965 

GAO w i l l  no t  review b i d  p r o t e s t  a l l e g i n g  t h a t  awardee 
i s  i n  v i o l a t i o n  of Serv ice  Contract  A c t  s i n c e  respon- 
s i b i l i t y  f o r  enforcement of act  belongs t o  con t r ac t ing  
agency head and Sec. of Labor. Moreover, a l l e g a t i o n  
t h a t  awardee may have proposed wage rate below mini- 
mum Serv ice  Contract  A c t  wage rate f o r  c e r t a i n  class 
of employees does not  n e c e s s a r i l y  mean t h a t  awardee 
in t ends  t o  v i o l a t e  Serv ice  Contract  A c t  s i n c e  awardee 
may have proposed below-cost o f f e r  f o r  t h i s  pa r t i cu -  
lar class of employee, and below-cost o f f e r  i s  n o t  
impediment t o  award of c o n t r a c t t .  P r o t e s t  t h e r e f o r e  
i s  dismissed.  

B-212024 Aug. 1, 1983 83-2 CPD 147 
CONTRACTS--PROTESTS--ISSUES IN LITIGATION 

GAO w i l l  no t  cons ider  p r o t e s t  wnere  material i s s u e s  
are be fo re  cour t  of competent j u r i s d i c t i o n  which has 
n o t  expressed i n t e r e s t  i n  rece iv ing  GAO'S views. 
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B-212212 AUg. 1, 1983 83-2 CPD 148 
CONTRACTS--PROTESTS--INJUNCTIVE RELIEF--NOT AVAILABLE 
THROUGH GAO 

GAO has  no a u t h o r i t y  t o  o rde r  suspension of procurement 
proceedings o r  award pending SBA's S i z e  Appeals Board's 
r u l i n g  on cha l lenge  t o  s i z e  s tandard used i n  s o l i c i t a -  
t i on .  Where S i z e  Appeals Board r u l e s  a f t e r  b id  open- 
ing ,  i t s  determinat ion does no t  a f f e c t  c u r r e n t  procure- 
ment bu t  a p p l i e s  only prospec t ive ly .  

B-212392 Aug. 1, 2983 83-2 CFD 149 
CONTRACTS--PROTESTS--CONTRACT ADMINISTRATION-- NOT FOR RESOLUTION 
BY GAO 

Whether awardee's product conforms t o  c o n t r a c t  requi re -  
ments is matter of c o n t r a c t  admin i s t r a t ion ,  which is  
r e s p o n s i b i l i t y  of procuring agency and no t  GAO. 

B-208836 Awe 2, 2983 83-2 CPD 151 
CONTBACTS--FEDERAL SUPPLY SCHEDULE--FAILURE TO USE--ITEMS, ETC. 
AWARDED NOT WITHIN SCOPE OF SUPPLY SCHEDULE 

Award may n o t  be  made under non-mandatory Automatic 
Data and Telecommunications Serv ice  (ADTS) schedule  
c o n t r a c t  when comparable equipment s a t i s f y i n g  procuring 
agency's minimum requirements i s  l i s t e d  under mandatory 
Fed. Supply Serv ice  (FSS) schedule  con t r ac t .  Conse- 
quent ly ,  con t r ac t ing  agency ac t ed  proper ly  i n  cancel-  
ing purchase o rde r  placed under o p t i o n a l  u se  schedule  
con t r ac t  i n  order  t o  procure comparable equipment 
l i s t e d  on mandatory FSS schedule  con t r ac t .  

GENERAL ACCOUiVTING OFFICE--JURISDICTION--CONTRACTS--DEFAULTS 
AND TERMINATIONS--REVIEW OF PROCEDURES LEADING TO AWARD 

Although GAO normally w i l l  no t  cons ider  p r o t e s t  of agency 
dec i s ion  t o  cance l  c o n t r a c t ,  GAO w i l l  cons ider  p r o t e s t  of 
c a n c e l l a t i o n  based on a l l eged  impropriety i n  award pro- 
cess. 
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B-208928 Aw. 2, 3983 83-2 CPD 152 
CONTRACTS-- GRANT- FUNDED PROCUREMENTS-- BIDS--UNBALANCED-- 
ACCEPTANCE- -PROPRIETY 

Where g ran tee  state's Regs. f o r  cons t ruc t ion  p r o j e c t  
provide t h a t  g ran tee  may r e j e c t  unbalanced b id  i f  it 
is  found t o  be  de t r imen ta l  t o  gran tee ,  t h a t  Reg. i s  no t  
v i o l a t e d  when grantee ,  a f t e r  examining s i t u a t i o n ,  f i n d s  
t h a t  acceptance of b i d  would not  be de t r imenta l .  

CONTRACTS--GRANT-FUNDED PROCUREMENTS--BIDS--UNBALANCED-- 
RESPONSIVENESS 

Where s o l i c i t a t i o n  does no t  preclude submission of 
f ront- loaded b id ,  mathematically unbalanced b id  is  
n o t  nonresponsive t o  s o l i c i t a t i o n  and b idde r ' s  post-bid 
opening submission of cons t ruc t ion  schedule  i n d i c a t i n g  
t h a t  b i d  w a s  no t  front-loaded d id  no t  r e s u l t  i n  nonre- 
sponsive b i d  being made responsive.  

CONTRACTS--GRANT-FUNDED PROCUREMENTS--COMPETITIVE SYSTEM-- 
COMPLIANCE 

Where acceptance,  a f t e r  b i d  opening, of low b idde r ' s  
agreement t o  perform according t o  cons t ruc t ion  schedule  
and t o  charge f o r  p o s s i b l e  a d d i t i o n a l  work based on i t s  
a c t u a l  c o s t s  d id  no t  r ep resen t  material changes t o  so- 
l i c i t a t i o n  and d id  no t  r e s u l t  i n  reduct ion  of c o n t r a c t  
o b l i g a t i o n s  f o r  which a l l  b idders  competed, compet i t ion 
w a s  conducted on equal  b a s i s .  

CONTRACTS--GRANT-FUNDED PROCUREMENTS--FINALITY OF 
ADMINISTRATIVE MATTERS- -GRANT ADMINISTRATIVE MATTERS-- 
MINORITY SUBCONTRACTING GOALS 

Where l o w  b idder  c e r t i f i e s  i n  i ts  b id  t h a t  i t  w i l l  comply 
wi th  minor i ty  subcontract ing requirements,  i ts  b id  is  re- 
sponsive on p o i n t ,  and whether i t  a c t u a l l y  carries out  
t h i s  l e g a l  o b l i g a t i o n  during performance is  matter of 
c o n t r a c t  and g r a n t  admin i s t r a t ion  wi th in  purview of gran- 
tee and grantor .  
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B-209492, B-209492 Aug. 2, 1983 83-2 CPD 153 
CONTRACTORS--RESPONSIBILITY--ADMINISTRATIVE DETERMINATION-- 
NONRESPONSIBILITY FINDING--BASED ON NEGATIVE PRE-AWARD SURVEY 
li%PORT 

Although pre-award survey used by con t r ac t ing  o f f i c e r  
per ta ined  t o  d i f f e r e n t  procurement f o r  d i f f e r e n t  equip- 
ment, na tu re  and ex ten t  t o  which such survey is  t o  be 
used is  matter f o r  con t r ac t ing  o f f i c e r ' s  judgment, and 
GAO f i n d s  nothing objec t ionable  i n  i t s  use  he re  as one 
of grounds f o r  nonrespons ib i l i t y  determinat ion.  

CONTRACTORS--RESFONSIBILITY--DETERMINATION--FACTORS FOR 
CONSIDERATION--DEFAULT TERMINATIONS--DESPITE PENDING APPEALS 

Fact  t h a t  t e rmina t ions  f o r  d e f a u l t  had been appealed t o  
ASBCA does no t  e l imina te  such determinat ions as evidence 
of proposed c o n t r a c t o r ' s  nonrespons ib i l i ty .  

CONTRACTS--NEGOTIATION--OFFERS OR PROPOSALS--QUALIFICATION OF 
OFFERORS--ADEQUACY OF FINANCES, PERSONNEL, FACILITIES, El'C. 

Firm's f a i l u r e  t o  demonstrate t h a t  i t  possessed ade- 
qua te  f i n a n c i a l  resources  and adequate personnel  and 
f a c i l i t i e s  i s  proper ground f o r  nonrespons ib i l i t y  de- 
terminat ion.  

B-209823 Aug. 2, 1983 83-2 CPD 154 
CONTRACTS--NEGOTIATION--OFFERS OR PROPOSALS--EVALUATION-- 
ERRORS--NOT PREJUDICIAL 

Minor e r r o r s  i n  eva lua t ion  of p r o t e s t e r ' s  t echn ica l  
proposal  i n  t h i s  case have no e f f e c t  on r e l a t i v e  rank- 
ing of proposals .  

CONTRACTS--NEGOTIATION--REQUESTS FOR PROPOSALS--SPECIFICATIONS-- 
PERSONNEL CObMITMENT--EVIDENCE SUFFICIENCY 

Where s o l i c i t a t i o n  r e q u i r e s  l e t te r  of commitment f o r  
proposed key personnel ,  bu t  does no t  de f ine  t h a t  re- 
quirement, i t  i s  reasonable  f o r  con t r ac t ing  agency t o  
accept  proposed key person where person appl ied  t o  
o f f e r o r  f o r  employment, submitted resume, w a s  i n t e r -  
viewed and s igned s ta tement  of a v a i l a b i l i t y  f o r  em- 
ployment which o f f e r o r  included i n  proposal  as le t ter  
of commitment. 
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B-209823 Aug. 2, 1983 83-2 CPD 154 - Con. 
CONTRACTS--NEGOTIATION--REQUESTS FOR PROPOSALS-- 
SPECIFICATIOiVS--PROXliWTY OF FACILITIES--SATISFACTION OF 
REQUIREMENT 

Where s o l i c i t a t i o n  states t h a t  proximity of o f f e r o r ' s  
f a c i l i t i e s  t o  us ing  agency is  important ,  bu t  does no t  
d e f i n e  proximity,  agency may reasonably f i n d  t h a t  28- 
m i l e  d i s t a n c e  s a t i s f i e s  requirement even though incum- 
ben t ' s  f a c i l i t y  w a s  w i th in  5 m i l e s ,  so  long as per for -  
mance requirements of c o n t r a c t  are no t  adverse ly  a f f ec -  
ted.  

CONTRACTS--NEGOTIATION--REQUESTS FOR PROPOSALS--SPECIFICATIONS-- 
STORAGE SPACE--SATISFACTION OF REQUIRENENT 

S o l i c i t a t i o n  requirement f o r  25,000 square f e e t  of 
s t o r a g e  space f o r  ca r tons  may be s a t i s f i e d  by e i t h e r  
s i n g l e  o r  m u l t i p l e  t ier  approaches so long as t o t a l  
s t o r a g e  space  requirement i s  m e t  wi thout  adverse ly  
a f f e c t i n g  c o n t r a c t  performance requirements.  

B-209900 Aug. 2, 1983 83-2 CPD 155 
CONTRACTS--IN-HOUSE PERFORMANCE - V .  CONTRACTING OUT--COST 
COMPARISON 

To p r e v a i l  i n  p r o t e s t  t h a t  cos t  comparison used by agency 
i n  reaching i t s  dec.  t o  perform photocopying se rv ices  in- 
house w a s  f a u l t y  and misleading,  p r o t e s t e r  must demon- 
strate no t  only f a i l u r e  t o  fo l low es t ab l i shed  procedures,  
bu t  a l s o  t h a t  t h i s  f a i l u r e  m a t e r i a l l y  a f f e c t e d  outcome. 

CONTRACTS--PROTESTS--GEflERAL ACCOUNTING OFFICE PROCEDURES-- 
TIMELINESS OF PROTEST--SOLICITATION IMPROPRIETIES--APPARENT 
PRIOR TO BID OPENING/CLOSING DATE FOR PROPOSALS 

P r o t e s t  a l l e g i n g  t h a t  s o l i c i t a t i o n ' s  requirement f o r  
exac t ly  28 photocopiers  is  unduly restrictive i s  un- 
t imely because p r o t e s t  a l l e g i n g  impropr ie t ies  i n  RFP 
must be f i l e d  p r i o r  t o  c los ing  d a t e  f o r  r e c e i p t  of 
i n i t i a l  proposals .  

46 



B-209900 Aug. 2, 1983 83-2 CPD 155 - Con. 
CONTMCTS--PROTESTS--MOOT, ACADEMIC, ETC. QUESTIONS-- 
PROTESTER NOT IN LINE FOR AWARD 

P r o t e s t  t h a t  agency improperly determined a l t e r n a t i v e  
proposal t o  be t echn ica l ly  unacceptable i s  academic 
where c o s t  comparison da ta  e s t a b l i s h e s  t h a t  a l t e r n a t e  
proposal i s  of s u b s t a n t i a l l y  g r e a t e r  c o s t  than in-house 
performance estimate. 

B-209986 Aug. 2, 1983 83-2 CPD 156 
CONTMCTS--NEGOTIATION--REQUESTS FOR PROPOSALS--ACCESS TO 
RECORDS PROVISION--PROPRIETY 

GAO has no b a s i s  f o r  ob jec t ing  t o  s o l i c i t a t i o n  provis ion 
t h a t  g ives  Govt. r i g h t  t o  examine con t r ac to r ' s  records,  
i n  absence of s t a t u t e  o r  Reg. p roh ib i t i ng  such provis ion,  
o r  of proof t h a t  i t  adversely a f f ec t ed  competition. 

CONTRACTS--NEGOTIATION--REQUESTS FOR PROPOSALS--LOGISTICAL 
INFOMTION--NOT REQUIRED 

Agency w a s  no t  obl igated t o  inc lude  i n  i t s  s o l i c i t a i o n  
f o r  operat ion of COPARS i n  Panama c e r t a i n  l o g i s t i c a l  in- 
formation regarding Govt. s e rv i ces  a v a i l a b l e  t o  i t s  em- 
ployees and information regarding impact of Canal Treaty 
and Panamanian labor  and t ax  l a w s  because l o g i s t i c a l  in- 
formation w a s  no t  e s s e n t i a l  t o  preparat ion of i n t e l l i -  
gent o f f e r ,  and agency i s  not  obl iged t o  act  as l e g a l  
advisor  t o  prospect ive off  e rors .  

CONTRACTS--NEGOTIATION--REQUESTS FOR PROPOSALS--MISLEADING 
ALLEGED--NOT SUSTAINED 

GAO has no reason f o r  ob jec t ing  t o  s o l i c i t a t i o n  pro- 
v i s i o n  t h a t  l i m i t s  amount of p a r t s  t h a t  cont rac tor  
may sh ip  v i a  Mi l i t a ry  A i r l i f t  Command t o  1,000 lb s .  
per  week. Provis ion would not  l i k e l y  mislead o f f e r o r s  
concerning an t i c ipa t ed  turnover of s tock s ince  s o l i c i -  
t a t i o n  a l s o  contained Govt. 's estimate of p a r t s  needed 
based on expenditures f o r  previous year .  
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B-209986 A u g .  2, 1983 83-2 CPD 156 - Con. 
CONTRACTS--NEGOTIATION--REQUESTS FOR PROPOSALS--SPECIFICATIONS-- 
AMBIGUOUS--ALLEGATION NOT SUSTAINED 

S o l i c i t a t i o n  provis ion  i n d i c a t i n g  those  hol idays  on 
which ope ra t ion  of Contractor  Operated P a r t s  S t o r e  
(COPARS) would no t  be requi red  w a s  no t  ambiguous, and 
is  t h e r e f o r e  unobject ionable .  

CONTBACTS--PROTESTS--INTERESTED PARTY REQUIRENENT--POTENTIAL 
CONTRACTORS, ETC. NOT SUBMITTING BIDS, ETC. 

P r o t e s t e r  t h a t  d id  no t  submit proposal  under s o l i c i t a -  
t i o n  would no t  be e l i g i b l e  f o r  award even i f  i t s  pro- 
test  a g a i n s t  c o n t r a c t  award procedures were sus ta ined .  
Thus, p r o t e s t e r  is  n o t  i n t e r e s t e d  pa r ty  under GAO Bid 
P r o t e s t  Procedures.  

B-220844 Aw. 2, 2983 83-2 CPD 157 
CONTRACTS--NEGOTIATION--OFFERS OR PROPOSALS--EVALUATION-- 
TECHNICAL SUPERIORITY - V. COST- -SOLICITATION PROVISIONS 
Whether t e c h n i c a l  po in t  spread between two competing 
proposals  i n d i c a t e s  s u p e r i o r i t y  of one proposal  over 
another  t o  j u s t i f y  award a t  higher  c o s t  depends on f a c t s  
and circumstances of each case and is  pr imar i ly  a matter 
wi th in  t h e  d i s c r e t i o n  of t h e  procuring agency. A l l e -  
ga t ion  t h a t  proposals  should have been considered es- 
s e n t i a l l y  equal  t e c h n i c a l l y  thus  making c o s t  determina- 
t i v e  award f a c t o r  i s  without  m e r i t  where agency rea- 
sonably found t h a t  proposal  r a t e d  6 .25  po in t s  (out of 
100) h igher  t e c h n i c a l l y  w a s  supe r io r  t o  p r o t e s t e r ' s  
lower-cost proposal ,  and RFP s t a t e d  t h a t  t e c h n i c a l  
q u a l i t y  w a s  more important than  cos t .  

B-212000 ALLY. 2, 1983 83-2 CPD 158 
BIDS--INVITATION FOR BIDS- - INTERPRETATION- - O M  L EXPLANATION 
Bidder relies on o r a l  advice  regarding terms of s o l i c i -  
t a t i m  a t  i t s  own r i s k .  
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B-211000 A u ~ .  2, 1983 83-2 CPD 158 - Con. 
BIDS--INVITATION FOR BIDS--SPECIFICATIONS--SAMPLES-- 
NONCOWLIANCE WITH SPECIFICATIONS 

Contract ing agency's dec i s ion  t o  cance l  s o l i c i t a t i o n  
when a l l  b idders '  b id  samples  f a i l  t o  m e e t  requirements 
of purchase d e s c r i p t i o n  i s  upheld because p r o t e s t e r ' s  
low b id  w a s  properly r e j e c t e d  as nonresponsive.  

CONTRACTS--PROTESTS--GENERAL ACCOUNTING OFFICE PROCEDURES-- 
TIMELINESS OF PROTEST--SOLICITATION IMPROPRIETIES--APPARENT 
FBI023 TO BID OF'ENING/CLOSI" DATE FOR PROPOSALS 

Under Bid P r o t e s t  Procedures,  a l l e g a t i o n s  concerning 
apparent  s o l i c i t a t i o n  improprieties--stringency of 
con t r ac t ing  agency b id  sample test and t i m e  allowed 
f o r  p repa ra t ion  of bids--are untimely and w i l l  no t  
be  considered because f i l e d  a f t e r  b id  opening. 

B-221324 Aug. 2, 1983 83-2 CPD 159 
BIDS--INVITATION FOR BIDS--CANCELLATION--AFTER BID OPENING-- 
LOW BID IN EXCESS OF GOVERNMENT ESTi"E 

GAO has no b a s i s  f o r  ob jec t ing  t o  c a n c e l l a t i o n  of in- 
v i t a t i o n  f o r  b ids  where only b id  received w a s  some 67 
percent  higher  than G o v t . ' ~  estimate. 

CONTRACTS--PROTESTS--GENERAL ACCOUNTING OFFICE PROCEDURES-- 
TImLINESS OF PROTEST--SOLICITATION IMPROPRIETIES--APPARENT 
PRIOR TO BID OPENING/CLOSING DATE FOR PROPOSALS 

P r o t e s t  of a l l e g e d  s o l i c i t a t i o n  impropr ie t ies  apparent  
p r i o r  t o  b id  opening must be  f i l e d  p r i o r  t o  t h a t  t i m e .  

B-2311479 Aug. 2, 1983 83-2 CFD 160 
BIDDERS--INVITATION RIGHT--BIDDER EXCLUSION NOT INTENDED 

R e s o l i c i t a t i o n  i s  n o t  requi red  by sec. 223(a) of Pub. 
L. 95-507 due t o  f a i l u r e  of s m a l l  bus iness  t o  r e c e i v e  
copy of b id  set p r i o r  t o  b i d  opening where supply of 
b id  sets w a s  exhausted,  agency's mai l ing of b id  set 
j u s t  p r i o r  t o  opening w a s  no t  due t o  any d e l i b e r a t e  
a t tempt  t o  exclude p r o t e s t e r ,  and t h e r e  w a s  adequate 
competit ion.  
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B-212479 Aug. 2 ,  1983 83-2 CPD 160 - Con. 
CONTRM'TS--PROTESTS--GENERAL ACCOUNTING OFFICE PROCEDURES-- 
TIMELINESS OF PROTEST--ADVERSE AGENCY ACTION EFFECT 

Where p r o t e s t e r  f i l e s  p r o t e s t  a g a i n s t  f a i l u r e  t o  receive 
b id  package wi th  con t r ac t ing  agency p r i o r  t o  b id  opening, 
subsequent GAO p r o t e s t  wi th in  1 0  days of b id  opening is 
t imely f i l e d .  

B-212287 AUg. 2 ,  1983 83-2 CPD 161  
CONTRACTS--AWrZRDS--LOW BIDDER--RESPONSIVE AND RESPONSIBLE 

Contract  i n  adve r t i s ed  procurement must be awarded t o  
l o w  responsive,  r e spons ib l e  bidder .  Therefore ,  f a c t  
t h a t  COC w a s  i s sued  t o  second low bidder  does no t  
a f f e c t  award of c o n t r a c t  where low bidder  a l s o  is  re- 
spons i b l e  . 

B-222342 Aug. 2, 1983 83-2 CPD 162 
CONTRACTORS--RESPONSIBILIT.Y--DETERMINATION--REVIEW BY GAO-- 
AFFIRMATIVE F I N D I N G  ACCEPTED 

GAO w i l l  no t  review agency's a f f i r m a t i v e  determinat ion 
of r e s p o n s i b i l i t y  absent  e i t h e r  showing of p o s s i b l e  
f r aud  on p a r t  of con t r ac t ing  o f f i c i a l s ,  or  rnisapplica- 
t i o n  of d e f i n i t i v e  r e s p o n s i b i l i t y  c r i te r ia .  

B-222357 Aug. 2, 1983 83-2 CPD 1 6 3  
CONTRACTORS--RESPONSIBILITY--DETERMINATION--REVIEW BY GAO-- 
A F F I W Y I V E  FIIVDING ACCEPTED 

P r o t e s t  a g a i n s t  award of c o n t r a c t  because c e r t a i n  o f f i c e r s  
of f i r m  were a l s o  o f f i c e r s  of corpora t ion  which w a s  pre- 
v ious ly  convicted of f r aud  is dismissed s i n c e  it re- 
lates t o  procuring o f f i c i a l ' s  a f f i r m a t i v e  determinat ion 
of r e s p o n s i b i l i t y  which GAO does not  review, where, as 
here ,  p r o t e s t e r  f a i l s  t o  show f raud  o r  that s o l i c i t a -  
t i o n  conta ins  d e f i n i t i v e  r e s p o n s i b i l i t y  cri teria which 
were n o t  appl ied .  

B-212380 Aug. 2, 1983 83-2 CPD 264 
CONTRACITS--LABOR STIPULATIONS--MINIMUM WAGE DETERMINATIONS-- 
EXCEEDED 

Wage de termina t ion  i n  an RFP s p e c i f i e s  only minimum 
wages and b e n e f i t s  t o  be  paid.  
a g a i n s t  b i d s  providing wages which are higher  than  de- 
termined rates. 50 
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B-212467 AUg. 2, 1 9 8 3  83-2 CPD 1 6 5  
CONTRACTS-- GRANT- FUNDED PROCUREMENTS-- GENERAL ACCOUNTING 
OFFICE REVIEW 

Complaint concerning Fed. agency's r e j e c t i o n  of g ran t  
a p p l i c a t i o n  is  dismissed s ince ,  w i th  c e r t a i n  l imi t ed  
except ions no t  present  here ,  GAO does n o t  review com- 
p l a i n t s  concerntng awards of g ran t s .  

B-221996 Aug. 3, 1983 83-2 CPD 166. 
CONT'RACTS--SMALL BUSINESS CONCERNS--AW!RDS--SMALL BUSINESS 
ADMINISTMTION 'S AUTHORITY-- CERTIFICATE OF COIYLPETENCY-- 
CONCLUSIVENESS 

GAO does n o t  review determinat ions by SBA t o  i s s u e  COC, 
absent  showing of f r aud  o r  bad f a i t h .  

B-212304.2 Aug. 3, 1983 83-2 CPD 167 
BIDS--RESPONSIVENESS--EXCEPTIONS TAkZN TO INVITATION TERMS 

Bid proper ly  i s  r e j e c t e d  as nonresponsive where o f f e red  
product does no t  conform t o  s o l i c i t a t i o n ' s  s p e c i f i c a t i o n s .  

CONTRACTS--PROTESTS--GENERAL ACCOUNTING OFFICE PROCEDURES-- 
TIMELINESS OF PROTEST--SOLICITATION IMPROPRIETIES--APPARENT 
PRIOR TO BID OPENING/CLOSING DATE FOR PROPOSALS 

P r o t e s t  based on apparent  impropr i e t i e s  i n  s o l i c i t a t i o n  
is dismissed as untimely where f i l e d  a f t e r  b id  opening. 

B-209563.2 Aug. 4 ,  1983 83-2 CPD 168 
CONT'RACTS--PROTESTS--GENERAL ACCOUNTING OFFICE PROCEDURES-- 
TIMELINESS OF PROTEST--DATE BASIS OF PROTEST MADE KlvOWN TO 
PROTESTER 

P r o t e s t  of c a n c e l l a t i o n  of s o l i c i t a t i o n ,  f i l e d  wi th  GAO 
more than 10  working days a f t e r  b a s i s  f o r  p r o t e s t  w a s  
known, i s  untimely under Bid P r o t e s t  Procedures.  
though p r o t e s t  w a s  s e n t  by c e r t i f i e d  m a i l  i t  w i l l  n o t  
be considered as it  w a s  n o t  s e n t  later than f i f t h  work- 
ing day p r i o r  t o  f i n a l  d a t e  f o r  f i l i n g  p r o t e s t .  

Even 
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B-210656 AUCJ. 4, 1983 83-2 CPD 169 
CONTRACTS--PROTESTS--GENERAL ACCOUNTING OFFICE PROCEDURES-- 
TIMJTLINESS OF PROTEST- -ADVERSE AGEiVCY ACTION EFFECT 

P r o t e s t  i s s u e  no t  t imely r a i s e d  i n  p r o t e s t  t o  agency 
w i l l  no t  be considered i n  subsequent p r o t e s t  t o  GAO. 

CONTRACTS-- PROTESTS- -SUBCONTRACTOR PROTESTS--A WARDS "FOR" 
GOVERNMENT 

GAO w i l l  review awards of subcont rac ts  made by p r i m e  con- 
t r a c t o r s  opera t ing  Govt.-owned f a c i l i t i e s  because such 
subcont rac t  awards are "for" Govt. 

CONTRACTS--REQUESTS FOR QUOTATIONS--SPECIFICATIONS--NO 
PREFERENCE GDEN TO WOMEPJ OWED BUSINESSES 

P r i m e  c o n t r a c t o r  ac t ed  proper ly  i n  no t  g ran t ing  pre- 
f e rence  t o  women-owned bus iness  i n  award of subcont rac t  
s i n c e  s o l i c i t a t i o n  d i d  no t  provide f o r  such preference.  

B-220833 Aug. 4 ,  1983 83-2 CPD 170 
CONTRACTS--CONSTRUCTION--BEYOND THE FOUR CORNERS--MEMORANDUM 
OF CONVERSATION 

Writ ten  memorandum of conversat ion between R . I .  S t a t e  
Operation and Maintenance Supervisor  and con t r ac to r  
concerning amount of equipment t o  be used i n  connec- 
t i o n  w i t h  snow removal c o n t r a c t  i s  n o t  p a r t  of c o n t r a c t  
but  memorandum does serve purpose of gu ide  as t o  what 
S t a t e  expected i n  way of snow removal equipment. 

CONTRA CTS- - PERFORMANCE--ADEQUACY 

Where Base C i v i l  Engineer,  who w a s  superv is ing  snow re- 
moval c o n t r a c t  between S t a t e  of Rhode I s l a n d  and contrac-  
t o r ,  w a s  of view t h a t  con t r ac to r  d id  no t  f u r n i s h  s u f f i -  
c i e n t  amount of snow removal equipment t o  perform con- 
tract, GAO concludes t h a t  t h i s  w a s  reasonable  view. 
However, s i n c e  c o n t r a c t  w a s  terminated f o r  convenience, 
GAO would n o t  o b j e c t  t o  S t a t e  paying con t r ac to r  reason- 
a b l e  va lue  f o r  work performed. 
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B-212379 AWJ. 4, 1983 83-2 CPD 171 
CONTRACTS--SI&ILL BUSINESS CONCERNS--AWARDS--SET-ASIDES-- 
ADMINISTRATIVE DETERMINATION 

Deteqniflation whether t o  set a s i d e  procurement under 
sec t ion  8(a> of Small Business A c t ,  and p ropr i e ty  of 
8(a)  award i t s e l f ,  are matters f o r  cont rac t ing  agency 
and SBA, which GAO w i l l  no t  review absent  showing of 
f raud  o r  bad f a i t h  on p a r t  of Govt. o f f i c i a l s .  

B-212494 Aug. 4, 1983 83-2 CPD 172 
CONTRACTS--PROTESTS--GENERAL ACCOUNTING OFFICE PROCEDURES-- 
TLVELINESS OF PROTESTS--ADVERSE AGENCY ACTION EFFECT 

Where p r o t e s t  i n i t i a l l y  is  f i l e d  wi th  con t r ac t ing  agency, 
subsequent p r o t e s t  t o  GAO.must be f i l e d  wi th in  10 working 
days from n o t i f i c a t i o n  of cont rac t ing  agency's i n i t i a l  
adverse a c t i o n  on p r o t e s t  a t  t h a t  l e v e l .  

B-212381 Aug. 5,  1983 83-2 CPD 173 
CONTRACTS--SMALL BUSINESS CONCERNS--AWARDS--SMALL BUSINESS 
ADMINISTRATION ' S  AUTHORITY--SIZE DETERMINATION 

-GAO does no t  consider  s m a l l  business  s i z e  s t a t u s  p r o t e s t s  
s i n c e  by l a w  conclusive a u t h o r i t y  over matter is  ves ted  
i n  SBA. 

B-299392.3, B-199392.4 Aug. 8, 1983 83-2 CPD 174 
CONTRACTS--NEGOTIATION--OFFERS OR PROPOSALS--DISCUSSION 
WITH ALL OFFERORS REQUIREMENT--?'MEANINGFUL" DISCUSSIONS 

Where proposal  i s  considered t o  be acceptab le  and with- 
i n  competi t ive range, purchasing agency is  under no ob- 
l i g a t i o n  t o  d iscuss  every a spec t  of proposal rece iv ing  
less than maximum score.  

CONTRACTS--NEGOTIATION- -OFFERS OR PROPOSALS--EVALUATION-- 
COMPETITIVE RANGE INCLUSZON--REASONABLENESS 

Contract ing o f f i c e r ' s  determinat ion t o  p lace  o f f e r o r ' s  
proposal  wi th in  competi t ive range is  not  shown t o  be  
unreasonable simply because o f f e r o r ' s  42 percent  p r i c e  
reduct ion  i n  its b e s t  and f i n a l  o f f e r  d i d  not  r e s u l t  
i n  con t r ac t  award. 
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E-199392.3, B-199392*4 Aug. 8, 1983 83-2 CPD 174 - Con. 
CONTRACTS-- NEGOTIATION-- OFFERS OR PROPOSALS-- EVALUATION-- 
REASONABLE 

Numerical s co r ing  of technical proposal  t h a t  excludes 
cons ide ra t ion  of o f f e r e d  increased  levels of r e l i a b i l i -  
t y  f o r  o p t i o n a l  equipment q u a n t i t i e s  under warranty op- 
t i o n  is no t  shown t o  be unreasonable s i n c e  n a t u r e  of 
warranty opt ion  gene ra l ly  l i m i t e d  i ts  p r e c i s e  measurement 
i n  t e c h n i c a l  eva lua t ion .  

CONTRACTS- - NEGOTIATION- - OFFERS OR PROPOSALS-- EVALUATION-- 
TECHNICALLY SUPERIOR PROPOSALS--PRICE COMPARABILITY 

I n  determining reasonableness  of award under negot i -  
a t e d  procurement where t e c h n i c a l  f a c t o r s  are more impor- 
t a n t  than  p r i c e ,  ques t ion  is n o t  whether s e l e c t e d  pro- 
posa l  r e p r e s e n t s  technologica l  breakthrough j u s t i f y i n g  
payment of higher  p r i c e  bu t  whether source s e l e c t e d  pro- 
posa l  outweighs i t s  higher  c o s t s .  

CONTRACTS--NEGOTIATION--OFFERS OR PROPOSAES--PRICES-- 
CUMULATIVE PRICING OF OPTION Y E M  QUANTITIES--ACCEPTABILITY 
OF PRICING SCHEME 

Offe ro r ' s  cumulative p r i c i n g  of option-year q u a n t i t i e s  
i s  n o t  shown e i t h e r  t o  v i o l a t e  s o l i c i t a t i o n  o r  t o  be 
p r e j u d i c i a l  where t o t a l  c o s t  t o  Govt. i s  e a s i l y  ascer- 
t a i n a b l e  under t h a t  method. 

CONTRACTS--NEGOTIATIOIV--REQUESTS FOR PROPOSALS--"OFF-THE- 
SHELF" ElVD PRODUCT REQUIREMENT 

Agency's t e c h n i c a l  eva lua t ion  a t t r i b u t i n g  weaknesses t o  
proposal  i s  no t  shown t o  be  unreasonable where s o l i c i t a -  
t i o n  seeks  "off-the-shelf" o r  s l i g h t l y  modif iable  equip- 
ment and proposa l  o f f e r s  equipment i n  development. 

CONTRACTS--PROTESTS--ALLEGATIONS--UNSUBSTANTIA!l'ED 

P r o t e s t e r  f a i l s  t o  prove t h a t  proposal  eva lua t ion  process  
w a s  b iased  toward one o f f e r o r  where p r o t e s t e r ' s  a l l e g a t i o n s  
are unfounded and record reasonably suppor ts  agency's tech- 
n i c a l  judgment . 
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B-199392.3, B-199392.4 Aug. 8,  1 9 8 3  83-2 CPD 174 - Con. 
CONTRACTS--PROTESTS--BURDEN OF PROOF--ON PROTESTER 

P r o t e s t e r  t h a t  submits evidence wi th  i t s  p r o t e s t  t o  
show t h a t  i ts  proposal  exceeded agency's minimum re- 
quirements does no t  thereby prove t h a t  agency's 
n i c a l  eva lua t ion  w a s  unreasonable where p r o t e s t e r  merely 
o f f e red  t o  comyly wi th  minimum requirements.  

tech- 

CONTMCTS--PROTESTS--GENERAL ACCOUNTING OFFICE PROCEDURES-- 
2'I~LILVESS OF PROTESTS--DATE BASIS OF PROTEST MADE KNOWN TO 
PROTESTER 

Where p r o t e s t e r  and agency d i sag ree  concerning whether 
i s s u e  w a s  r a i s e d  during debr i e f ing ,  and agency submits 
evidence t o  support  Fts p o s i t i o n ,  
pos i t i on  t h a t  i s s u e  w a s  discussed.  Thus, p r o t e s t  t h a t  
is  f i l e d  more than  10  days a f t e r  deb r i e f ing  is  untimely.  

a0 w i l l  accept  agency's 

B-207096.2 Aug. 8, 1983 83-2 CPD 475 
COJT.RACYS--NEGO.TIA2'-TON--OFFERS OR PROPOSALS--DISCUSSION WITH 
ALL OFFERORS REQUIREMENT--"MEANINGFUL" DISCUSSIONS 

I n  nego t i a t ed  procurement, nonconforming i n i t i a l  pro- 
posa l  need n o t  be  r e j e c t e d  i f  i t  is  reasonbly suscept i -  
b l e  t o  being made acceptab le  through nego t i a t ions .  
normal r e v i s i o n s  as ensue thus  are n o t  considered la te  
proposals  o r  late  modif ica t ions  t o  proposals .  

Such 

CONTRACTS-- NEGOTIATIOiV--OFE'ERS OR PROPOSALS-- EVALUATION-- 
COST REALISM ANALYSIS--FAILURE TO PERFORM 

Agency need no t  ana lyze  realism of o f f e r o r ' s  expected 
COSLS i n  connection wi th  f i rm  f ixed-pr ice  c o n t r a c t  
where p r i m e  concern i s  c o s t  quantum. 

CONTRACTS--NEGOTIATION--OFFERS OR PROPOSALS--EVALUATION-- 
CRITERIA--APPLICATION OF CRITERIA 

P r o t e s t  t h a t  agency f a i l e d  t o  cons ider  f a c t o r s  o t h e r  
than p r i c e  i n  eva lua t ing  proposals  f o r  f ixed-pr ice  
c o n t r a c t  is  denied, where record shows t h a t  agency 
d id  eva lua te  o f f e r o r s  f o r  a c c e p t a b i l i t y  under each 
WP evalua t ion  f a c t o r  and, i n  conformance wi th  RFP 
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s e l e c t i o n  c r i t e r i o n ,  awarded c o n t r a c t  t o  technically 
accep tab le  o f f e r o r  proposing lowest f i rm  f ixed-pr ice  
con t r ac t .  

B-220443 Aug. 8, 1983 83-2 CPD 176 
CONTRACTS--NEGOTIATION--OFFERS OR PROPOSALS--EVALUATION-- 
COMPETITIVE RAiVGE EXCLUSIOiV- - REASONA BLEiVESS 

Proposal  is  properly excluded from competi t ive range f o r  
t e c h n i c a l  d e f i c i e n c i e s  where those  d e f i c i e n c i e s  are so 
material  as t o  preclude upgrading proposal  t o  accept- 
a b l e  l e v e l  except through major r ev i s ion .  

CONTRACTS--PROTESTS--BURDEN OF PROOF--ON PROTESTER 

P r o t e s t e r ' s  mere disagreement w i t h  agency's t e c h n i c a l  
eva lua t ion  of i t s  proposal  does not  m e e t  p r o t e s t e r ' s  
burden of showing t h a t  eva lua t ion  is  unreasonable.  

B-210927 A u ~ .  8, 1983 83-2 CPD 177  
CONTRACTS--PROTESTS--INJUNCTIVE RELIEF--NOT AVAILABLE 
THROUGH GAO 

Fed. cour t ,  no t  GAO, is proper forum f o r  seeking in- 
j u n c t i v e  r e l i e f  t o  prevent  award unc i1  p r o t e s t  i s  re- 
solved. 

COiVTRACTS--PROTESTS--INTERESTED PARTY REQUIREMI"T--DIRECT 
INTERES-7' CRITERION 

P r o t e s t e r  who d i d  n o t  e n t e r  compet i t ion is  n o t  i n t e r -  
e s t ed  p a r t y  under GAO's Bid P r o t e s t  Procedures t o  
cha l lenge  de termina t ions  of t e c h n i c a l  a c c e p t a b i l i t y ,  
as p r o t e s t e r  w a s  n o t  improperly denied oppor tuni ty  t o  
compete and t h e r e f o r e  does no t  have necessary d i r e c t  
economic s t a k e  i n  s e l e c t i o n  dec is ion .  

CONTRACTS--PROTESTS--INTERESTED PARTY REQUIREMENT--MISTAkZ- 
IN-BID QUESTIONS 

GAO w i l l  n o t  consider  one f i r m s ' s  complaint t h a t  ano the r ' s  
b id  may be  mistaken as only con t r ac t ing  p a r t i e s  are i n  po- 
s i t i o n  t o  assert r i g h t s  and br ing  f o r t h  a l l  necessary 
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evidence t o  r e s o l v e  mistake-in-bid ques t ions .  
submission of b id  considered by another  f i r m  as too  low 
does not  c o n s t i t u t e  l e g a l  b a s i s  f o r  precluding awards. 

Moreover, 

CONTRACTS--SMALL BUSINESS CONCERNS--AWARDS--SET-ASIDES-- 
ADMINISTRATIVE #DETERMINATION--REASONABLE EXCEPTATION OF 
COMPETITION 

Small business  se t - a s ide  is appropr i a t e  when con- 
t r a c t i n g  o f f i c e r  reasonably expects  t h a t  s u f f i c i e n t  
number of s m a l l  bus inesses  w i l l  respond t o  s o l i c i t a -  
t i on .  

COflTRACTS--TWO-STEP PROCUREMENT--STEP ONE--SPECIFICATIONS-- 
N N I M U M  lvEEDS REQUIREMENT--ADMINISTRATIVE DETERMINATION 

While agencies  should formulate  t h e i r  needs so as 
t o  maximize competit ion,  burdensome requirements 
which may l i m i t  compet i t ion are no t  unreasonable  
s o  long as they r e f l e c t  Govt. 's l e g i t i m a t e  minimum 
needs. 

B-211129.2 Aug. 8,  3983 83-2 CPD 178 
CONT'RACTS-- PROTESTS--ISSUES IN LITIGATION 

P r o t e s t  f i l e d  i n  GAO i s  dismissed where material i s s u e s  
p ro te s t ed  are before  cour t  of competent j u r i s d i c t i o n  
and cour t  has  n o t  i nd ica t ed  i n t e r e s t  i n  GAO dec is ion .  

B-221395 Aug. 8, 1983 83-2 CPD 179 
CONTRACTS- - IYEGOTIATION- - REQUESTS FOR PROPOSALS- -SPECIFICATION& - 
MINIMUM NEEDS--ADNTIIIISTRATIVE DETERMINATION 

Determination of agency's minimum needs is  pr imar i ly  
r e s p o n s i b i l i t y  of agency s i n c e  procuring o f f i c i a l s  
are most f a m i l i a r  wi th  condi t ions  under which supp l i e s  
and services being procured w i l l  be  used. Where pro- 
cur ing  agency has  e s t ab l i shed  prima f a c i e  support  f o r  
necess i ty  f o r  s p e c i f i c a t i o n s  which are a l l eged  t o  be 
unduly r e s t r i c t i v e ,  p r o t e s t e r ' s  disagreement wi th  agen- 
c y ' s  t echn ica l  conclusions does no t  e s t a b l i s h  t h a t  
s p e c i f i c a t i o n s  are unreasonable.  
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B-211405 Aug. 8, 1983 83-2 CPD 180 
BIDS--RESPONSITrEIVESS--DESCRIPTIVE LITERATVRE--ADEQUACY 

Determination t o  reject second low b idde r ' s  b id  
as nonresponsive due t o  d e s c r i p t i v e  l i t e r a t u r e  
which d i d  n o t  demonstrate b idde r ' s  compliance 
wi th  s p e c i f i c a t i o n  w a s  proper as d e s c r i p t i v e  litera- 
t u r e  w a s  necessary  f o r  b id  eva lua t ion  and t o  a s s u r e  
conformance wi th  s p e c i f i c a t i o n .  

Where agency determines t h a t  b idde r ' s  d e s c r i p t i v e  liter- 
a t u r e  demonstrates conformance t o  technical requirements 
of IFB,  GAO w i l l  n o t  d i s t u r b  such determinat ion i n  ab- 
sence of showing t h a t  agency's a c t i o n  w a s  e i t h e r  erron- 
eous o r  a r b i t r a r y .  

B-211872 Aug. 8, 2983 83-2 CPD 281 
CONTRACTS--SMALL BUSINESS CONCERNS--AWARDS--SET-ASIDES-- 
ADMINISTRATIVE DETERMINATION--REASONABLE EXCEPTION OF 
COMPETITION 

P r o t e s t  a g a i n s t  t o t a l  s m a l l  bus iness  se t - a s ide  i s  de- 
n i ed  when con t r ac t ing  o f f i c e r  has reasonable  expec ta t ion  
t h a t  proposa ls  w i l l  b e  rece ived  from s u f f i c i e n t  number 
of r e spons ib l e  concerns s o  t h a t  award w i l l  be  made a t  
reasonable  p r i ce .  

B-221879.2 Aug. 8, 1983 83-2 CPD 182 
BIDS--EVALUATION--AGGREGATE - V. SEPARABLE ITEMS, PRICES, ETC. -- 
ITEM PRICE MISTAKE 

Apparent mis take  i n  b i d  on a l t e r n a t e  deduct ive  items 
does n o t  provide s u f f i c i e n t  b a s i s  t o  reject  b i d  f o r  b a s i c  
i t e m ,  which o f f e r s  t o  perform e n t i r e  p r o j e c t  c a l l e d  f o r  
under s o l i c i t a t i o n  providing f o r  award of b a s i c  i t e m  i f  
funds are a v a i l a b l e  and i t  i s  determined t h a t  funds are 
ava i l ab le .  

CONTRACTS--PROTESTS--SUMMARY DISMISSAL 

Where i t  i s  clear from p r o t e s t e r ' s  i n i t i a l  submission 
t h a t  p r o t e s t  involves  matters which GAO does no t  con- 
s i d e r ,  GAO w i l l  d i smiss  p r o t e s t  without  reques t ing  agency 
r e p o r t  o r  holding conference which would serve no u s e f u l  
purpose. 
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B-212277 AMJ. 8, 1983 83-2 CPD 183 
TIMBER SALES--BIDS--LATE 

Although Fores t  ServLcc- po l i cy  permi t t ing  cons idera t ion  
of la te  b i d s  f o r  t imber sales r e c e n t l y  has  changed, when 
I n s t r u c t i o n s  t o  Bidders s t a t e  t h a t  Federa l  Procurement 
Regulat ions c l a u s e  w i l l  apply,  l a t e  b id  s e n t  by c e r t i -  
f i e d  m a i l  3 days before  opening w a s  p roper ly  r e j e c t e d ,  
sime delay  w a s  due t o  P o s t a l  Service, r a t h e r  than t o  
mishandling a t  Govt. i n s t a l l a t i o n .  

B-222395 Aw. 8, 1983 83-2 CPD 184 
COIVTRACTS--PROTESTS--GENERAL ACCOUNTING OFFICE PROCEDURES-- 
TDIELINESS OF PROTEST--DATE BASIS OF PROTEST MADE K N O W  TO 
PROTESTER 

P r o t e s t  a g a i n s t  r e j e c t i o n  of o f f e r  under s o l i c i t a t i o n  
f i l e d  wi th  GAO more than  10 working days a f t e r  pro- 
tester l e a r n s  of r e j e c t i o n  of o f f e r  and b a s i s  f o r  
r e j e c t i o n  i s  dismissed as untimely. 

B-212470 A u ~ .  8, 1983 83-2 CPD 185 
CONTi?4CTS--SMALL BUSIiVESS COflCER'NS--SIZE STANDA_RDS--SMtlLL 
BUSINESS ADMINISTRATION'S DETERMINATION--NOT SUBJECT TO GAO 
REVIEV 

GAO w i l l  n o t  cons ider  a p r o t e s t  concerning s o l i c i t a t i o n ' s  
s m a l l  bus iness  s i z e  s tandard  s i n c e  SBA has exc lus ive  
a u t h o r i t y  over matter. 

B-212474 Aug. 8, 1983 83-2 CPD 186 
CONTRACTS--PROTESTS--CONTRACT ADMINISTRATION--NOT FOR 
RESOLUTION BY GAO 

Question of whether con t r ac t ing  o f f i c e r ' s  s e l e c t i o n  of 
con t r ac t  s t a r t -up  d a t e  f a i l e d  t o  g i v e  awardee s u f f i c i e n t  
prepara t ion  time concerns matter of c o n t r a c t  adminis t ra-  
t i o n ,  which is  con t r ac t ing  agency's r e s p o n s i b i l i t y ,  n o t  
GAO's .  
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8-212474 Aug. 8, 1983 83-2 CPD 186 - Con. 
CONTRACTS--PROTESTS--GENERAL ACCOUNTING OFFICE .PROCEDURES-- 
TZMELINESS OF PROTEST--SOLICITATION LVPROPRIETIES--APPARENT 
PRIOR TO BID OPENING/CLOSING DATE FOR PROPOSALS 

P r o t e s t  a g a i n s t  s o l i c i t a t i o n ' s  f a i l u r e  t o  spec i fy  d a t e  
performance i s  t o  begin is  untimely where f i l e d  a f t e r  
b id  opening. 

B-212513 Aug. 8, 1983 83-2 CPD 187 
C0NTRA.CTS--SMALL BUSINESS CONCERNS--AWARDS--SMALL BUSINESS 
ADMINISTRATION'S AUTHORITY--SIZE DETERMINATION 

P r o t e s t  concerning s m a l l  bus iness  s i z e  s t a t u s  of bidder  
is n o t  f o r  cons ide ra t ion  by GAO s i n c e  exc lus ive  j u r i s -  
d i c t i o n  wi th  r e s p e c t  t o  such matters is s t a t u t o r i l y  
ves ted  i n  SBA. 

B-212514 Aug. 8, 1983 83-2 CPD 188 
CONTRACTS--SMALL BUSINESS CONCERNS--AWARDS--SET-ASIDES-- 
ADMINISTRATIVE DETERMINATION--REPETITIVE MILITMY 
PB0CUREMEN'"S 

Pursuant  t o  DAR, once s e r v i c e  has been success fu l ly  
acqui red  through s m a l l  bus iness  se t -as ide ,  a l l  f u t u r e  
requirements f o r  t h a t  s e r v i c e  must be set a s i d e  un le s s  
con t r ac t ing  o f f i c e r ,  i n  h i s  bus iness  judgment, de te r -  
mines t h a t  t h e r e  is  not  reasonable  expec ta t ion  t h a t  
o f f e r s  from two re spons ib l e  s m a l l  bus inesses  w i l l  be  
received and t h a t  award w i l l  be  made a t  reasonable  p r i c e .  

B-210775 Aug. 9, 1983 83-2 CPD 189 
BIDS-- INVITATION FOR BIDS--CANCELLATION--AFTER BID OPENIIVG-- 
COMPELLING REASONS ONLY 

Contract ing agency proper ly  conceled adve r t i s ed  s o l i -  
c i t a t i o n  a f t e r  opening based on cogent and compelling 
reason where con t r ac t ing  agency d id  no t  m a i l  material 
amendment t o  a l l  prospec t ive  b idders  u n t i l  day be fo re  
extended b i d  opening, r e s u l t i n g  i n  inadequate  compe- 
tit ion .  

60 



B-211528.2 Aug. 9 ,  1983 83-2 CPD 191 
CONTMCTORS- -RESPONSIBILITY- - DETEMINATIOU- -REVIEW BY GAO-- 
A F F I M T I V E  FINDING ACCEPTED 

GAO w i l l  n o t  review a f f i r m a t i v e  determinat ions of re- 
s p o n s i b i l i t y  except i n  l i m i t e d  circumstances which have 
no t  been a l l eged  by p r o t e s t e r .  

CONTMCTS--PROTESTS--CONTRACT ADMINISTRATION--NT FOR 
RESOLUTION BY GAO 

Whether con t r ac to r  i s  performing i n  accordance wi th  con- 
tract terms is  matter of con t r ac t  admin i s t r a t ion  f o r  re- 
s o l u t i o n  by con t r ac t ing  agency, no t  GAO. 

B-211557 Aug. 9 ,  1983 83-2 CPD 192 
BIDS--RESPONSIVENESS--FAILURE TO FURNISH SOMETHING REQUIRED-- 
PRICES 

Govt. p roper ly  r e j e c t e d  b id  as nonresponsive where 
bidder  l e f t  blank spaces  designated f o r  p r i c i n g  ma- 
terial tecliiical da t a  requirements,  b i d  d id  no t  in- 
d i c a t e  ex is tence ,  na tu re ,  and amount of a l l eged  t rans-  
posing e r r o r  and o ther  b idders '  d a t a  p r i c e s  show t h a t  
p r i c e  impact of d a t a  would a f f e c t  re la t ive  s tanding 
of bidders .  

ESTOPPEL-AGUNST GOVERNMENT--NOT ESTABLISHED--PRIOR 
ERRONEOUS ADVICE, CONTRACT ACTIONS, ETC . 
F a c t  t h a t  agency permit ted p r o t e s t e r  t o  c l a r i f y  nonrespon- 
sive b id  submitted on p r i o r  s o l i c i t a t i o n  (because p r o t e s t e r  
w a s  s o l e  bidder)  does no t  preclude agency from r e j e c t i n g  
s i m i l a r l y  nonresponsive b i d  on subsequent s o l i c i t a t i o n .  

B-212340.2 Aug. 9, 1983 83-2 CPD 1 9 3  
CONTRACTS--PROTESTS--GENERAL ACCOUNTING OFFICE PROCEDURES-- 
TIMELINESS OF PROTEST--SOLICITATION IMPROPRIETIE,T--APPA€?ENT 
PRIOR TO OPENING/CLOSING DATE FOR PROPOSALS 

P r o t e s t e r  whose i n i t i a l  p r o t e s t  w a s  dismissed as untimely 
because it a l l eged  impropriety i n  i n v i t a t i o n  f o r  b i d s  
(IFB) bu t  w a s  not  f i l e d  u n t i l  a f t e r  b id  opening may no t  
ob ta in  cons idera t ion  of same i s s u e  by a l l e g i n g  t h a t  t i m e -  
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l i n e s s  should b e  c a l c u l a t e d  from d a t e  p r o t e s t e r  learned  
i t s  b i d  was nonresponsive f o r  f a i l u r e  t o  comply wi th  dis- 
puted IFB provis ion  because t h a t  would circumvent purpose 
of GAO's t ime l ines s  requirements,  which i s  t o  g i v e  pro- 
tester and i n t e r e s t e d  p a r t i e s  f a i r  oppor tuni ty  t o  p re sen t  
t h e i r  cases w i t h  minimal d i s r u p t i o n  t o  o rde r ly  and ex- 
p e d i t i o u s  process  of Govt. procurements. 

B-205093.3 Aug. 10, 1983 83-2 CPD 194 
CONTRACTS--PROTESTS--I2ITERESTED PARTY REQUIREMENT--DIRECT 
INTEREST CRITERION 

P r o t e s t e r  w i l l  n o t  be  considered i n t e r e s t e d  p a r t y  t o  pro- 
test agency's f a i l u r e  t o  promptly forward t o  SBA p r o t e s t -  
er's s i z e  p r o t e s t  s i n c e  p r o t e s t e r  d id  no t  submit b i d  and, 
t h e r e f o r e ,  w a s  n o t  e l i g i b l e  f o r  award. 
awardee i s  no t  complying wi th  s m a l l  business  c e r t i f i c a t i o n s  
made i n  i t s  b i d  by subcont rac t ing  t o  l a r g e  bus iness  i s  
matter of c o n t r a c t  admin i s t r a t ion  which w i l l  no t  be  re- 
viewed by our  Off ice .  

Al lega t ion  t h a t  

B-209370 Aug. 10, 1983 83-2 CPD 195 
CONTRACTS--NEGOTIATION--OFFERS OR PROPOSALS--EVALUATION-- 
REASONABLE 

GAO w i l l  n o t  ques t ion  agency's technical eva lua t ion  be- 
cause protester has not  shown that agency's judgment 
lacked reasonable  b a s i s .  

CONTRACTS-- PROTESTS- -ALLEGATIONS-- UNSUBSTANTIATED 

B i a s  of t e c h n i c a l  eva lua t ion  committee member i n  f avor  
of awardee is no t  shown where i d e n t i c a l  a l l e g a t i o n  w a s  
denied i n  p r i o r  dec i s ion  where no b i a s  w a s  found even 
though a l l eged  favored f i rm received much higher  s co res  
vis-a-vis  p r o t e s t e r ,  as opposed t o  narrow range of scores  
here. 

B-211413 Aug. 10,  1983 83-2 CPD 196 
CONTRACTORS--RESPONSIBILITY--DETERMINATION--REVIEW BY GAO-- 
AF.E'IRkMTIVE FINDING ACCEPTED 

P r o t e s t  cha l lenging  prospec t ive  c o n t r a c t o r ' s  a b i l i t y  t o  
supply i t e m s  i n  accordance w i t h  c o n t r a c t  is  matter of 
r e s p o n s i b i l i t y ,  and GAO w i l l  no t  review agency's a f f  ir- 
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mative de termina t ion  of r e s p o n s i b i l i t y  un le s s  t h e r e  is  
evidence of f raud  o r  misappl ica t ion  of d e f i n i t i v e  re- 
s p o n s i b i l i t y  c r i t e r i a .  

CONTRACTS--PROTESTS--CONTRACT ADMINISTRATION--NOT FOR 
RESOLUTION BY GAO 

Whether f i rm  a c t u a l l y  f u l f i l l s  i t s  c o n t r a c t  o b l i g a t i o n  is  
matter of con t r ac t  admin i s t r a t ion ,  which i s  r e s p o n s i b i l i t y  
of procuring agency, not  GAO. 

B-222015 Aug. 10, 1983 83-2 CPD 197 
CONTRACTS--PROTESTS--GEUERAL ACCOUNTING OFFICE PROCEDURES-- 
TlNELINESS OF PROTEST--DATE BASIS OF PROTEST MADE KNOWN TO 
PROTESTER 

P r o t e s t  received i n  GAO more than  10  days a f t e r  pro- 
tester i s  n o t i f i e d  by agency of unaccep tab i l i t y  of i ts 
proposal  and s p e c i f i c  reasons t h e r e f o r  i s  untimely.  

B-222206 AUg. 10, 1983 83-2 CPD 198 
BIDS--RESPONSIVENESS--TEST TO DETERMINE--UN&UALl”IED OFFER 
TO MEET ALL SOLICITATION TERMS 

Bid i s  unambiguous and responsive where t h e r e  i s  only 
one reasonable  i n t e r p r e t a t i o n  of sentence i n  le t ter  
a t tached  t o  b id  i f  sentence i s  considered i n  contex t  
of b i d  and s p e c i f i c a t i o n s ,  and b i d  unequivocally o f f e r s  
t o  provide supp l i e s  and services a t  s t a t e d  p r i c e .  

B-212378.4 Aug. 10, 1983 83-2 CPD 199 
CONTRACTS--PROTESTS--GENERAL ACCOUNTING OFFICE PROCEDURES-- 
TlMELINESS OF PROTEST--ADVERSE AGENCY ACTION EFFECT 

P r o t e s t  no t  received i n  our Off ice  wi th in  10 working days 
a f t e r  p r o t e s t e r  knew o r  should have known of b a s i s  of 
i t s  p r o t e s t  i s  untimely and w i l l  no t  be considered.  

B-212436 Aug. 10, 1983 83-2 CPD 200 
CONTRACTS--PROTESTS--GENERA L ACCOUNTING OFFICE PROCEDURES-- 
TmELINESS OF PROTEST--DATE BASIS OF PROTEST MADE KNOWN TO 
PROTESTER 
P r o t e s t  untimely f i l e d  with procuring agency (more 
than  10 days a f t e r  b a s i s  of p r o t e s t  w a s  known) and 
then f i l e d  wi th  GAO a f t e r  d e n i a l  by con t r ac t ing  o f f i -  
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cer is  no t  f o r  cons ide ra t ion  on merits under 4 C.F.R. 
21.2(a) ,  which r equ i r e s  t h a t  i n i t i a l  p r o t e s t  t o  agency 
be f i l e d  on t imely b a s i s .  

B-211966 Aug. 11, 1983 83-2 CPD 201 
BIES--RESPONSIVENESS--FAILURE TO FURNISH SOMETHRVG REQUIRED-- 
SUBCONTRACTOR LISTING 

Where IFB contained requirement t h a t  b i d s  con ta in  l i s t  
of p o t e n t i a l  subcont rac tors  o r  be r e j e c t e d  as nonrespon- 
sive,  f a i l u r e  t o  list p o t e n t i a l  subcont rac tors  is  mater- 
i a l  de fec t  which is  not  f o r  waiver. Therefore ,  r e j e c -  
t i o n  of b id  which d id  not  l ist  p o t e n t i a l  subcont rac tors  
o r  i n d i c a t e  t h a t  b idder  intended t o  perform a l l  work it- 
s e l f  w a s  p roper .  

CONTRACTS--PROTESTS--GENERAL ACCOUNTING OFFICE PROCEDURES-- 
TliVELImSS OF PROTEST--SOLICITATION IMPROPRIETIES--APPARENT 
PRIOR TO BID OPENING/CLOSING DATE FOR PROPOSALS 

P r o t e s t  a l l e g i n g  t h a t  IFB i s  d e f e c t i v e  because it should 
not  have contained subcont rac tor  l i s t i n g  requirement is  
dismissed as untimely where f i l e d  a f t e r  b i d  opening. 
Sec. 21 .2 (b ) ( l )  of GAO Bid P r o t e s t  Procedures r e q u i r e s  
p r o t e s t  based upon a l l eged  s o l i c i t a t i o n  d e f e c t s  which 
were apparent  before  b i d  opening t o  be f i l e d  be fo re  
b i d  opening. 

B-208722, B-208722.2 Aug. 12, 1983 83-2 CPD 202 
CONTRAC!l’S--NEGOTIATION--OFFERS OR PROPOSALS--DISCUSSION 
WITH ALL OFFERORS REQUIREMENT--’WEANINGFUL” DISCUSSIONS 

Meaningful d i scuss ions  were he ld  where con t r ac t ing  agency 
i d e n t i f i e d  those  areas i n  p r o t e s t e r ’ s  proposal  which it 
considered d e f i c i e n t  and af forded  p r o t e s t e r  oppor tuni ty  
t o  c o r r e c t  those d e f i c i e n c i e s  i n  rev ised  proposal .  
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B-208722, B-208722.2 Aug. 22 ,  1983 83-2 CPD 202 - Con. 
CONTmCTS--NEGOT'IATION- -OFFERS OR PROPOSALS- -EVALUATION- - 
REASONABLE 

P r o t e s t s  aga ins t  t echn ica l  eva lua t ion  of proposa ls  and 
con t r ac t  award t o  o f f e r o r  proposing h igher  c o s t  than 
p r o t e s t e r ' s  is  denied where con t r ac t ing  agency's de te r -  
minat ions have no t  been shown t o  be unreasonable o r  in- 
c o n s i s t e n t  w i t h  eva lua t ion  cri teria contained i n  s o l i c i -  
t a t i o n .  

P r o t e s t e r ' s  disagreement wi th  con t r ac t ing  agency over re- 
l a t i v e  merits of i t s  t echn ica l  proposal  does no t  render  
agency's eva lua t ion  unreasonable o r  otherwise provide 
GAO w i t h  b a s i s  t o  ques t ion  eva lua t ion .  

CONTRACTS-/-NEGOTIATION- -OFFERS OR PROPOSALS--EVALUATION- - 
TECHNICALLY UNACCEPTABLE PROPOSALS--SMALL BUSINESS 
ADMINISTRATION COC PROCEDURES INAPPLICABILITY 

Where proposal  submitted by s m a l l  bus iness  concern w a s  
reasonably determined t o  be t e c h n i c a l l y  unacceptable ,  
con t r ac t ing  agency w a s  no t  requi red  t o  r e f e r  ques t ion  
of o f f e r o r ' s  r e s p o n s i b i l i t y  t o  SBA. 

CONTRACTS--PROTESTS--GENERAL ACCOUNTING OFFICE PROCEDURES-- 
TIMELINESS OF PROTEST--DATE BASIS OF PROTEST MADE KNOWN TO 
PROTESTER 

P r o t e s t  t h a t  d i scuss ions  w e r e  no t  meaningful is  t imely 
s i n c e  it w a s  r a i s e d  wi th in  10  days a f t e r  p r o t e s t e r  
learned  reasons--relat ing t o  i s s u e s  which a l l e g e d l y  w e r e  
no t  mentioned a t  discussions--as t o  why i t s  proposal  
w a s  r e j ec t ed .  

B-210681 Aug. 12 ,  1983 83-2 CPD 203 
BIDS--LATE--MISHANDLING--MISDIRECTION OF BIDDER BY 
REPRESENTATIVE OF CONTRACTING OFFICER, ETC. 

Where improper Govt. a c t i o n  (misd i rec t ion  of bidder  by 
authorized r e p r e s e n t a t i v e  of con t r ac t ing  o f f i c e r )  i s  
paramount cause  f o r  b i d  being time-stamped 1 minute 
a f t e r  b i d  opening, and no o t h e r  b ids  had been opened, 
l a t e  low b id  w a s  p roper ly  accepted.  
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3-212384 Au~. 1 2 ,  1983 83-2 CPD 204 
ADVERTISING-- COWRCE BUSINESS DAILY-- INFORMATION--DATE OF 
BID OPENING, ETC.--CONSTRUCTIVE NOTICE FROM PUBLICATION 

Pub l i ca t ion  of synopsis  i n  CBD c o n s t i t u t e s  cons t ruc t ive  
n o t i c e  t o  prospec t ive  o f f e r o r s  of s o l i c i t a t i o n  and 
i t s  contents .  

BIDDERS--INVITATION RIGHT--BIDDER EXCLUSION NOT INTENDED 

When procuring agency has no t  i n t e n t i o n a l l y  precluded 
p r o t e s t e r  from competing, and t h e r e  i s  adequate  competi- 
t i o n  among o f f e r o r s ,  GAO w i l l  no t  d i s t u r b  otherwise 
v a l i d  procurement even though p r o t e s t e r  d id  not  re- 
ceive copy of s o l i c i t a t i o n .  

3-204787.2 Aug. 15,  1983 83-2 CPD 205 
CONTRACTORS--RESPONSIBILITY- -DETERMINATION- -REVIM BY GAO-- 
AFFIRMATIVE FINDING ACCEPTED 

P r o t e s t  ques t ion ing  a f f i r m a t i v e  determinat ion of respon- 
s i b i l i t y  i s  denied as p r o t e s t e r  has f a i l e d  t o  make show- 
ing  of f r aud  on p a r t  of procuring o f f i c i a l s .  

B-208662 Aug. 1 5 ,  1983 83-2 CPD 206 
CONTRACTS--NEGOTIATION--AWXRDS--PROPRIETY 

Award t o  f i rm  which f a i l e d  t o  c e r t i f y  i n  i t s  proposal  
t h a t  t h r e e  p r i o r  i n s t a l l a t i o n s  of s i m i l a r  equipment 
m e t  s p e c i f i e d  cr i ter ia  w a s  improper because s o l i c i t a -  
t i o n  made such c e r t i f i c a t i o n  mandatory. 

B-209091.2 Aug. 1 5 ,  1983  83-2 CPD 207 
BIDS--INVITATION FOR BIDS--AMENDNENTS--FAILURE TO ACKPJOWLEDGE-- 
MATZRIALITY DETERMINATION 

Amendment spec i fy ing  information omit ted from s o l i c i -  
t a t i o n  i s  n o t  shown t o  be  material where agency submits 
evidence, which p r o t e s t e r  does not  cha l lenge ,  t h a t  in- 
formation w a s  e a s i l y  determinable  without  amendment. 

Amendment to s o l i c i t a t i o n  t h a t  e x p l i c i t l y  s ta tes  tech- 
n i c a l  f e a t u r e  of equipment sought i s  n o t  material where 
s p e c i f i c a t i o n s  without  amendment a l r eady  requi red  bid- 
d e r s  t o  supply equipment wi th  t h a t  f e a t u r e .  
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B-210285.2 Aw. IS, 1983 83-2 CPD 208 
CONTRACTS--PROTESTS--GENERAL ACCOUNTING OFFICE PROCEDURES-- 
RECONSIDERATION REQUESTS-- ERROR OF FACT OR LA W--NOT 
ESTABLISHED 

GAO dec i s ion  i s  aff i rmed where r econs ide ra t ion  r eques t  
merely r e f l e c t s  p r o t e s t e r ' s  disagreement wi th  dec i s ion  
and does n o t  provide evidence t h a t  dec i s ion  w a s  based 
on any e r r o r s  of l a w  o r  f a c t .  

B-220317.2 Aug. 15,  1983 83-2 CPD 209 
CONTRACTS--PROTESTS--GENERAL ACCOUNTING OFFICE PROCEDURES-- 
RECONSIDERATION REQUESTS--ERROR OF FACT OR LAW--NOT 
ESTABLISHED 

P r i o r  dec i s ion  holding t h a t  c a n c e l l a t i c n  of IFB a f t e r  
b i d  opening w a s  proper i s  af f i rmed s i n c e  i t  has no t  
been e s t a b l i s h e d  t h a t  dec i s ion  w a s  based on e r r o r s  of 
f a c t  o r  l a w .  

B-221706 Aug. 15, 1983 83-2 CPD 210 
GENERAL ACCOUNTING OFFICE--JURISDICTION--CONTRACTS--DEFAULTS 
AND TERVINATIONS- -MATTER OF CONTRACT ADMINISTRATION 

GAO w i l l  no t  review p r o t e s t  t h a t  agency improperly 
terminated c o n t r a c t  f o r  convenience of Govt. and 
improperly paid con t r ac to r  under te rmina t ion  agree- 
ment f o r  supp l i e s  i t  purchased as t h e s e  are m a t t e r s  
which concern c o n t r a c t  admin i s t r a t ion .  

B-222039 Aug. 1 5 ,  1983 83-2 CPD 211 
BIDS--INVITATION FOR BIDS--AMENDMENTS--FAILURE TO ACKNOWLEDGE-- 
BID NONRESPONSIVE 

Where agency does n o t  receive acknowledgment of 
material amendment t o  s o l i c i t a t i o n ,  f a c t  t h a t  bid- 
de r  s e n t  acknowledgment is  not  r e l e v a n t  as b idder  
has r e s p o n s i b i l i t y  t o  a s s u r e  t h a t  acknowledgment 
arrives on time a t  agency. F a i l u r e  of agency t o  
r ece ive  acknowledgment r e q u i r e s  r e j e c t i o n  of b i d  
as nonresponsive. 
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23-212065 A U g .  15, 1983 83-2 CPD 222 
CO~TRACTS--.PROTESTS--GENEW ACCOUNTTNG GFFICE PROCEDURES-- 
TIMELINESS OF PROTEST--DATE BASTS OF FBOTEST MADE KNOWN TO 
PROTESTER 

P r o t e s t  aga ins t  c a n c e l l a t i o n  of s o l i c i t a t i o n  which 
is  not  received by GAO wi th in  1 0  working days of 
when p r o t e s t e r  received n o t i f i c a t i o n  t h a t  s o l i c i -  
t a t i o n  had been canceled is  untimely and w i l l  no t  
be considered on merits. 

B-222492 Aug. 15, 1983 83-2 CPD 213 
CONTRACTS--SMALL BUSINESS CONCERNS--AWMDS--RESPONSIBILITY 
DETERMIhTATION--NONRESPONSIBILITY FINDING--REVIEW BY GAO 

GAO w i l l  no t  review con t rac t ing  o f f i c e r ' s  dec i s ion  
t h a t  small bus iness  f i r m  is  not  respons ib le  bidder  
s i n c e  under l a w  SBA has conclusive a u t h o r i t y  to 
c e r t i f y  whether small business  is respons ib le .  

B-212504 Aug. 15,  1983 83-2 CPD 214 
CONTRACTS--SMALL BUSINESS CONCERNS--AWARDS--RESPONSIBILITY 
DETEMNATION--NONRESFONSIBILIT.Y FINDING--REVIEW BY GAO 

Since SBA has  conclusive a u t h o r i t y  t o  determine 
respons ib i . l i ty  of s m a l l  bus iness ,  GAO w i l l  no t  
review con t rac t ing  agency 's  dec is ion  t h a t  s m a l l  
busir.ess i s  nonresponsible .  

B-222567 Aug. 1 5 ,  1983 83-2 CPD 215 
CONTRACTS--SMALL BUSINESS CONCERNS--AWARDS--SMALL BUSINESS 
AD171IIVISTRATION ' S  AUTHORITY--SIZE DETEhWINATION 

Quest ions  concerning s m a l l  business  s i z e  s t a t u s  w i l l  
no t  be considered by GAO s i n c e  conclusive a u t h o r i t y  
over such matters is  ves t ed  by s t a t u t e  i n  SEA. 

B-2222596 AX$. 25, 1983 83-2 CPD 216 
SMALL BUSINESS ADMINISTRATION--CONTRACTS--CONTRACTING WITH 
OTHER GOVERNMENT AGENCIES-PROCUREMENT UNDER 8 ( a )  PROGRAM-- 
REVIEW BY GAO 

Determination whether t o  set a s i d e  procurement under 
s e c t i o n  8(a)  of Small Business Act, and SBA'S compli- 
ance wi th  i t s  own i n t e r n a l  gu ide l ines ,  are matters f o r  
SBA, which GAO w i l l  no t  review absent  showing of p o s s i b l e  
f raud  o r  bad f a i t h  on p a r t  of Govt. o f f i c i a l s  of v i o l a t i o n  
of app l i cab le  r egu la t ions . '  
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3-220754.2 AWJ. 16, 1983 83-2 CPD 227 
COiVTRACTS--SMALL BUSINESS CONCERNS--AWARDS--RESPONSIBILITY 
DETERMINATION--NONRESPONSIBILITY FINDING--NEW INFORMATION- 
EFFECT 

Procuring agency i s  under no l e g a l  o b l i g a t i o n  t o  reques t  
SBA t o  recons ider  i t s  d e c l i n a t i o n  t o  i s s u e  COC t o  s m a l l  
business  f i r m  a f t e r  r e c e i p t  of new information where 
cont rac t ing  o f f i c e r  has reconsidered nonresponb i l i l i t y  
determinat ion i n  l i g h t  of new information presented and 
determines t h a t  s m a l l  business  f i rm  remains nonresponsi- 
b l e .  

B-210782, B-210781.2 Aug. 16, 1983 83-2 CPD 228 
BIDS--INVITATION FOR BIDS--CANCELLATION--AFTER BID OPENING-- 
REGARDLESS OF WHEN INFORMATION JUSTIFYING CANCELLATION FIRST 
SURFACES 

F a i l u r e  of con t r ac t ing  o f f i c e r  t o  prepare  formal 
w r i t t e n  determinat ion j u s t i f y i n g  c a n c e l l a t i o n  is  
n o t  b a s i s  f o r  sus t a in ing  p r o t e s t  where circumstances 
necessary t o  support  c a n c e l l a t i o n  are present .  

BIDS--INVITATION FOR BIDS--CANCELLATION--AFTER BID OPENING-- 
SCOPE OF WORK CBXNGED 

Agency properly canceled s o l i c i t a t i o n  a f t e r  b i d  open- 
ing when it  determined t h a t  scope of work requi red  
under s o l i c i t a t i o n  f o r  dredging services had substan- 
t i a l l y  changed as r e s u l t  of removal of some of material 
under sole-source c o n t r a c t ,  and determined t h a t  pre- 
v ious ly  unavai lab le  agency-owned dredge had become 
a v a i l a b l e  t o  perform remaining work. 

BIDS--INVITATION FOR BIDS--SPECIFICATIONS--MINIMUM NEEDS 
RTQUIREMENT--ADMINISTRATIVE DETERMINATION--REASONABLENESS 

P r o t e s t  t h a t  agency ac t ed  unreasonably i n  determining 
t h a t  emergency dredging s e r v i c e s  were needed and t h a t  
only hopper dredge could perform work wi th in  requi red  
timeframe is  denied where p r o t e s t e r  has no t  shown t h a t  
agency's conclusions are unreasonable bu t  merely d i s -  
agrees  w i t h  agency's b e l i e f  t h a t  such dredging w a s  
needed and t h a t  f i r m  us ing  p i p e l i n e  dredge could n o t  
perform wi th in  requi red  timeframe. 
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B-210781, B-210781.2 Aug. 16, 1983 83-2 CPD 218 - Con. 
CONTRACTS--NEGOTIATION--SOLE-SOURCE BASIS-- DETERMINATION AND 
FINDINGS--FAILURE TO PREPARE 

Agency's f a i l u r e  t o  prepare  proper determinat ion and 
f i n d i n g s  j u s t i f y i n g  sole-source nego t i a t ions  i s  no t  
e r r o r  a f f e c t i n g  v a l i d i t y  of sole-source award where 
surrounding circumstances i n d i c a t e  t h a t  award w a s  
j u s t i f i e d .  

B-211261 16, 1983 83-2 CPD 219 
CONTRACTS--PROTESTS--INTERESTED PARTY REQUIREMENT--PROTESTER 
NOT IN LINE FOR AWARD 

Since  agency should have r e j e c t e d  p r o t e s t e r ' s  pro- 
posa l  because i t  w a s  submitted a f t e r  d a t e  speci-  
f i e d  i n  RFP, under GAO Bid P r o t e s t  Procedures,  pro- 
tester i s  n o t  " in t e re s t ed"  pa r ty  t o  p r o t e s t  award 
to another  firm. 

3-211547.3 AUg. 16, 1983 83-2 CPD 220 
CONTRACTS--PROTESTS--GENERAL ACCOUNTING OFFICE PROCEDURES-- 
RECONSIDERATION REQUESTS--ERROR OF FACT OR LAW--NO!7' ESTABLISBD 

Requests f o r  r econs ide ra t ion  i s  denied where pro- 
tester reques t ing  r econs ide ra t ion  has  no t  shown 
any e r r o r  of l a w  o r  presented any f a c t s  which GAO 
d i d  n o t  prev ious ly  consider .  

B-211547.3 Aug. 16, 1983 83-2 CPD 220 
CONTRACTS--PROTESTS--GENERAL ACCOUNTING OFFICE PROCEDURES-- 
TIMELINESS OF PROTEST--SIGNIFICANT ISSUE EXCEPTION--NOT FOR 
APPLICATION 

UntLmely p r o t e s t  does no t  raise s i g n i f i c a n t  i s s u e  t o  warrant  
i ts  cons ide ra t ion  on m e r i t s  where i s s u e  i s  no t  of widespread 
interest t o  procurement community. 

B-208871 Aug. 22, 1983 83-2 CPD 221 
CONTRACTS--AWARDS--PROCEDURAL DEFECTS 

P r o t e s t  t h a t  con t r ac t ing  agency awarded c o n t r a c t  a f t e r  
r ece iv ing  n o t i c e  of p r o t e s t  is denied because def ic ien-  
cy i s  procedura l  one t h a t  does no t  a f f e c t  v a l i d i t y  of 
award. 
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B-208872 A q .  22, 2983 83-2 CPD 221 - Con. 
CONTRACTS-- NEGOTIATSN--A WARDS--BASIS-- PRICE AND OTHER FACTORS 
CONSIDERED 

Where con t r ac t ing  o f f i c e r  reasonably determined t h a t  com- 
pe t ing  proposa ls  w e r e  s u b s t a n t i a l l y  equal  i n  q u a l i t y ,  award 
based p r imar i ly  upon c o s t  sav ings  t o  Govt. w a s  proper.  

CONTBACTS--NEGOTIATION--OFFERS OR PROPOSALS--EVALUATION-- 
COST REALISM ANALYSIS--ADEQUACY 

c o s t  reasonableness  of awardee's proposa l  and that awardee's 
proposed c o s t s  w e r e  unreasonably low i n  s p e c i f i c  area i s  de- 
nied.  
i t s  case, bu t  p r o t e s t e r  has  n o t  c a r r i e d  burden here. Record 
r e f l e c t s  t h a t  con t r ac t ing  agency eva lua ted  proposed c o s t s  
and found them i n  l i n e  w i t h  n a t i o n a l  average  f o r  t ype  of 
work t o  be  performed. Furthermore, record  r e f l e c t s  that  
awardee's and p r o t e s t e r ' s  proposed c o s t s  are similar i n  spe-  
c i f i c  area i n  which p r o t e s t e r  a l l e g e s  that  awardee's c o s t s  
were too  low. Review r e v e a l s  no b a s i s  t o  ques t ion  c o s t  rea- 
sonableness  eva lua t ion  i n  o the r  areas of proposals .  

P r o t e s t e r  must bear  burden of a f f i r m a t i v e l y  proving 

CONTRACTS--NEGOTIATION--OFFERS OR PROPOSALS--EVALUATION-- 
ERRORs--NOT PREJUDICIAL 

P r o t e s t  t h a t  c o n t r a c t i n g  agency improperly eva lua ted  pro- 
posa l s  by s u b s t i t u t i n g  ' 'cost  reasonableness" f o r  "price 
advantage" c r i t e r i o n  s p e c i f i e d  i n  RFP, though f a c t u a l l y  
accu ra t e ,  provides  no b a s i s  f o r  u p s e t t i n g  award. Pro tes -  
ter w a s  n o t  pre judiced  because i t s  proposed c o s t s  w e r e  
s i g n i f i c a n t l y  h igher  than awardee's proposed c o s t s  and, 
i f  " p r i c e  advantage!' had been eva lua ted ,  awardee would 
have rece ived  more eva lua t ion  p o i n t s  r a t h e r  than protes-  
ter. 

CONTRACTS--NEGOTIATION--OFFERS OR PROPOSALS--EVALUATION-- 
RE- EVALUATION--SCORING ChXNGES 

Contrac t ing  o f f i c e r ' s  de te rmina t ion ,  t h a t  competing pro- 
posa l s  w e r e  s u b s t a n t i a l l y  equal  i n  q u a l i t y  d e s p i t e  p o i n t  
spread of 10.5 o u t  of 100 g iven  by eva lua t ion  panel  and 
eva lua t ion  pane l ' s  recommendation that  award b e  made t o  
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o f f e r o r  o f  higher r a t e d  proposal ,  i s  n o t  unreasonable.  
Po in t  s co res  are only guides  f o r  decisionmaking and con- 
t r a c t i n g  o f f i c e r  w a s  no t  bound by them. 
o f f i c e r  reasonably rescored proposals  a f t e r  reviewing 
eva lua t ion  panel  members' n a r r a t i v e  summaries and o f fe r -  
o r s '  w r i t t e n  responses  t o  ques t ions  r a i s e d  during nego- 
t i a t i o n s  and determined t h a t  po in t  spread should have 
been s i g n i f i c a n t l y  less. 

Contract ing 

B-210275 AU.9. 22, 1983 83-2 CPD 222 
BIDS--ESTIMATES OF GOVERNMENT--REASONABLENESS 

P r o t e s t  t h a t  s o l i c i t a t i o n  misstates q u a n t i t i e s  of f i l t e r s  
needed t o  maintain hea t ing ,  a i r  condi t ion ing ,  and ven t i -  
l a t i o n  systems is  denied. Agency proper ly  may state i ts  
needs i n  terms of reasonably accu ra t e  estimate of quan t i ty  
of work requi red ,  and p r o t e s t e r  has no t  shown t h a t  agency's 
estimate i s  unreasonable.  

BIDS--INVITATION FOR BIDS--SPECIFICATIONS--DEFECTIVE--NOT 
PREJUDICIAL 

P r o t e s t  t h a t  s o l i c i t a t i o n  conta ins  i n c o r r e c t  f i l t e r  s i z e  
s p e c i f i c a t i o n s  and f a i l s  t o  i d e n t i f y  types  of f i l t e r s  re- 
qui red  i s  denied. Even i f  p r o t e s t e r  i s  c o r r e c t ,  i t  has  
no t  shown t h a t  i t  w a s  prejudiced by such de fec t s .  

CONTRACTS--PROTESTS--GENERAL ACCOUNTING OFFICE PROCEDURES-- 
TIMELINESS OF PROTEST--SOLICITATION IMPROPRIETIES--APPARENT 
PRIOR TO BID OPENING/CLOSING DATE FOR PROPOSALS 

P r o t e s t  a g a i n s t  a l l eged  s o l i c i t a t i o n  impropr i e t i e s  that 
w e r e  apparent  p r i o r  t o  b i d  opening is dismissed as un- 
t imely because i t  w a s  no t  f i l e d  before  b i d  opening, as 
requi red  by GAO Bid P r o t e s t  Procedures.  

B-222435 Aug. 22, 1983 83-2 CPD 223 
CONTRACTS--PROTESTS--INJUNCTIVE RELIEF--NOT AVAILABLE THROUGH 
GAO 

GAO has no a u t h o r i t y  t o  o rde r  suspension of procurement 
proceedings o r  t o  s t a y  award of c o n t r a c t  pending SBA'S 
review of s m a l l  bus iness  s i z e  s tandard  used i n  s o l i c i t a t i o n .  
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B-212520 Aug. 22, 1983 83-2 CPD 224 
CONTRACTORS--RESPONSIBILITY- - DETERMINATION- -REVIEW BY GAO-- 
AFFIRMATIVE FINDING ACCEPTED 

P r o t e s t  quest ioning apparent  low b idde r ' s  a b i l i t y  t o  
comply wi th  s o l i c i t a t i o n ' s  l i m i t a t i o n  on subcontract-  
ing  i s  dismissed. P r o t e s t  concerns b idde r ' s  responsi-  
b i l i t y ,  i s s u e  t h a t  GAO reviews only i n  l i m i t e d  circum- 
s tances  no t  present  here .  

B-2112623 Aug. 22, 1983 83-2 CPD 225 
CONThlACTS--PROTESTS--GENERAL ACCOUNTXNG OFFICE PROCEDURES-- 
TIMELINESS OF PROTEST--SOLICITATION IMPROPRIETIES--APPARENT 
PRIOR TO BID OPENING/CLOSING DATE FOR PROPOSALS 

P r o t e s t  f i l e d  a f t e r  b i d  opening which a l l e g e s  ambigu- 
i t i es  which were apparent  i n  s o l i c i t a t i o n  is  untimely. 

B-222705 Aug. 22, 1983 83-2 CPD 226 
CONTRACTORS--RESPONSIBILITY--DETERMINATION--REVIEW BY GAO-- 
AFFIRMATIVE FINDING ACCEPTED 

P r o t e s t  quest ioning c o n t r a c t i n g - o f f i c e r ' s  a f f i r m a t i v e  
determinat ion of r e s p o n s i b i l i t y  is  dismissed because 
GAO does no t  review such determinat ions i n  absence of 
showing of poss ib l e  f r aud  o r  t h a t  d e f i n i t i v e  responsi-  
b i l i t y  cri teria i n  s o l i c i t a t i o n  w e r e  misappl ied,  c i r -  
cumstances no t  present  here .  

3-208072.2 Aug. 23, 1983 83-2 CPD 227 
BIDS--MISTAKES--EVIDENCE OF ERROR--"CLEAR AND CONVINCING 
EVIDENCE" OF ERROR AND INTEflDED BID PRICE 

Low b id  may n o t  be  co r rec t ed  upward where bidder  has  n o t  
presented clear and convincing evidence t h a t  i t s  b id  p r i c e  
omitted c o s t  of i t e m .  

B-208202 Aug. 23, 1983 83-2 CPD 228 
BUY AMERICAN ACT--BUY AMERICAN CERTIFICATE--LEFT BLANK 

Acceptance of b i d  conta in ing  blank Buy American certi- 
f i c a t e  and no i n d i c a t i o n  t h a t  product o f f e red  i s  f o r e i g n  
o b l i g a t e s  bidder  t o  supply domestic source end product ;  
b idder ' s  a b i l i t y  t o  do so is  ques t ion  of r e s p o n s i b i l i t y  
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which GAO w i l l  no t  review absent  either showing of f raud  
o r  bad f a i t h  on p a r t  of con t r ac t ing  agency o r  a l l e g a t i o n  
t h a t  d e f i n i t i v e  r e s p o n s i b i l i t y  c r i t e r i a  have not  been 
m e t .  

BUY AMERICAN ACT- -CONTRACTOR COMPLIANCE WITH CERTIFICATION-- 
CONTRACT ADMINISTRATION MATTER--RECOMMENDATION BY GAG-REPEAT 
BUY AMERICAN ACT ANALYSIS 

Although compliance wi th  Buy American c e r t i f i c a t e  i s  
matter of con t r ac t  adminis t ra t ion ,  GAO recommends t h a t  
agency perform more p r e c i s e  Buy American A c t  ana lys i s ,  
and t ake  appropr i a t e  a c t i o n  regarding cont rac tor  i f  
i t  determines t h a t  fo re ign  end i t e m  w a s  de l ivered .  

CONTRACTS--PROTESTS--BURDEN OF PROOF--0IV PROTESTER 

Showing of f raud  o r  bad f a i t h  r e q u i r e s  v i r t u a l l y  irre- 
f u t a b l e  proof of s p e c i f i c  and malicious i n t e n t  t o  harm 
p r o t e s t e r ,  s tandard not  m e t  i n  t h i s  case. 

B-209516 Aug. 23, 1983 83-2 CPD 229 
CONTRACTS-- NEGOTIATION--OFFERS OF PROPOSALS--EVALUATION-- 
COST REALISM--REASONABLENESS 

GAO w i l l  no t  d i s t u r b  agency's eva lua t ion  of c o s t  real- 
i s m  un le s s  it i s  unreasonable,  and where agency both ob- 
t a ined  Defense Contract  Audit Agency r epor t  on reason- 
ab leness  of proposed c o s t s ,  based i n  p a r t  on a u d i t s  of 
Gfferors '  accounts ,  and conducted i t s  own review based 
on i ts  p r i o r  c o s t  experience,  eva lua t ion  is  not  unrea- 
sonable.  

CONTRACTS- - NEGOTIATION- - OFFERS OR PROPOSALS- -EVALUATION- - 
TECHNICAL SUPERIORITY E. COST 

Where agency f i n d s  5.5 percent  t echn ica l  scoring d i f f e r -  
e n t i a l  t o  b e  i n s i g n i f i c a n t ,  i t  i s  no t  compelled t o  f i n d  
3.75 percent ,  $1.3 m i l l i c l n  c o s t  d i f f e r e n t i a l  i n s i g n i f i -  
can t  under eva lua t ion  scheme that l i s t e d  t ecbn ica l  mer -  
i t  and cost as having approximately equal value.  There 
i s  no r e l a t i o n s h i p  between technical po in t  s co re  d i f f e r -  
e n t i a l s  and proposed p r i c e / c o s t  d i f f e r e n t i a l s .  
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3-209516 Aw. 23, 1983 83-2 CPD 229 - Con. 
CONTIiACTS--NEGOTIATION--OFFERS OR FROPOSALS--P'VALUATION-- 
TECHNICAL SUPERIORITY V .  COST - 
Where RFP does n o t  l i s t  p r e c i s e  eva lua t ion  formula 
f o r  t e c h n i c a l  m e r i t  and c o s t ,  agency proper ly  could 
determine t h a t  5.5 percent  higher  t e c h n i c a l  s co re  
based p r imar i ly  on advantages of incumbency d i d  n o t  
i n d i c a t e  s i g n i f i c a n t  d i f f e r e n c e  t h a t  warranted paying 
evaluated $1.3 m i l l i o n  more than f o r  less c o s t l y  o f f e r .  

B-209800 Aug. 23, 1983 83-2 CPD 230 
BIDS--RESPONSIVENESS--FAILURE TO FURNISH SOMETHING REQUIRED-- 
PRICES 

Complainant's b i d  is  nonresponsive where i t  does no t  
inc lude  p r i c e  on i t e m  which agency considered f o r  
award in accordance wi th  s o l i c i t a t i o n .  

CONY'CTS--PROTESTS--INTERESTED PARTY REQUIREMENT--DIRECT 
INTEREST CRITERION 

Complainant does no t  have d i r e c t  and s u b s t a n t i a l  
i n t e r e s t  t h a t  i s  necessary t o  make i t  i n t e r e s t e d  
pa r ty  t o  o b j e c t  t o  award t o  another  b idder  where 
its b i d  i s  properly r e j e c t e d  as nonresponsive,  no 
b a s i s  f o r  r e s o l i c i t a t i o n  i s  found, and t h e r e  i s  
t h i r d  apparent ly  acceptab le  bidder  e n t i t l e d  t o  
award. 

B-209910.2 A u ~ .  23, 1983 83-2 CPD 231 
CONTMCT5'--PROTESl'S--GElvERAL ACCOUNTING OFFICE PROCEDURES-- 
RECONSIDERATION REQUESTS--ERROR OF FACT OR LAW--NOT ESTABLISHED 

GAO a f f i r m s  p r i o r  dec i s ion  where r econs ide ra t ion  
reques t  does no t  show t h a t  dec i s ion  w a s  erroneous.  

€3-210032 Aug. 23, 1983 83-2 CPD 232 
CONT32ACTORS--RESPONSIBI~ITY--DETE~INATION--DEFINIT~E 
RESPONSIBILITY CRITERIA--COP!lPLIANCE 

P r o t e s t  is sus t a ined  where success fu l  con t r ac to r  d i d  
no t  submit evidence from which con t r ac t ing  agency 
could reasonably conclude t h a t  d e f i n i t i v e  responsi-  
b i l i t y  c r i t e r i o n  had been m e t .  
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8-210032 Aug. 23, 1983 83-2 CPD 232 - Con. 
CONTRACTORS--RESPC"S.lBILIT.Y--DETERMINATION--REVIEW BY GAO-- 
DEFINITIVE RESPONSIBILITY CRITERIA 

GAO w i l l  review a f f i r m a t i v e  determinat ion of 
r e s p o n s i b i l i t y  where p r o t e s t e r  a l l e g e s  t h a t  de f in i -  
t i v e  r e s p o n s i b i l i t y  c r i t e r i o n  r equ i r ing  con t r ac to r  
t o  submit evidence of having s p e c i f i c  experience i n  
p a r t i c u l a r  area w a s  no t  appl ied .  

CONTRACTS--PROTESTS--BURDEN OF PROOF--ON PROTESTER 

P r o t e s t e r  has burden of a f f i r m a t i v e l y  proving i t s  
case. Where c o n f l i c t i n g  s ta tements  by p r o t e s t e r  
and con t r ac t ing  agency c o n s t i t u t e  only a v a i l a b l e  
evidence, t h a t  burden has not  been m e t .  

B-220368.2 Aug. 23, 1983 83-2 CPD 233 
CONTRACTS--NEGOTIATION--COMPETITION--EQUALITY OF COMPETITION-- 
NOT DENIED TO PROTESTER 

P r o t e s t  t h a t  f i r m  obtained competi t ive p r i c e  
advantage by o f f e r i n g  unacceptable  camera case as 
equiva len t  t o  brand name i s  denied because s o l i c i -  
t a t i o n  allowed brand name o r  equiva len t  and f i rm 
o f fe red  brand name and competi t ive p r i c e  t h e r e f o r  
i n  a l t e r n a t i v e .  

CONTRACTS-- NEGOTIATION--PREA WARD SURVEYS--FAILURE TO CONDUCT-- 
SCOPE OF GAO REVIEW 

Contract ing o f f i c e r  has d i s c r e t i o n  no t  t o  
conduct preaward survey, and i n  absence of showing 
of f r aud  o r  f a i l u r e  t o  apply d e f i n i t i v e  r e s p o n s i b i l i t y  
requirement,  GAO w i l l  no t  review dec is ion  no t  t o  
conduct preaward survey, nor review con t rac t ing  
o f f i c e r ' s  a f f i r m a t i v e  determinat ion of r e s p o n s i b i l i t y .  
Below c o s t  proposal  provides  no b a s i s  f o r  p r o t e s t  
because procuring agency determined t h a t  f i rm i s  
respons ib le .  
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B-220368.2 Aug. 23, 1 9 8 3  83-2 CPD 233 - Con. 
' CONTRAfTS--PROTESTS- -ALLEGATIONS-- UNSUBSTANTIATED 

Unsupported a l l e g a t i o n  t h a t  f i rm ' s  camera does 
no t  m e e t  f l a shbu lb  synchronizat ion requirement is 
denied. 

CONTRACTS--PROTESTS--GENERAL ACCOUNJ'ING OFFICE PROCEDURES-- 
TIMELINESS OF PROTEST--SOLICITATION IMPROPRIETIES--APPARENT 
PRIOR TO BID OPENING/CLOSING DATE FOR PROPOSALS 

P r o t e s t  t h a t  procuring agency improperly r e l eased  
p r i c e  and technical da t a  of p r o t e s t e r ' s  terminated 
c o n t r a c t  t o  competi tors  is  untimely when not  f i l e d  
p r i o r  t o  c los ing  d a t e  f o r  ESP on r e s o l i c i t a t i o n  
fol lowing terminat ion.  

B-222129 A U g .  23, 1983 83-2 CPD 234 
CONT!CTORS--INCUMBENT- - COMPE!TITIVE ADVANTAGE 

There is  no l e g a l  requirement t h a t  Govt. consider  
advantages obtained by incumbent con t r ac to r  due 
t o  i t s  s t a t u s  un le s s  Govt. somehow has cont r ibu ted  
t o  t h i s  advantage. 

CONTRACTS-- NEGOTIATION--OFFERS OR PROPOSALS-- EVALUATION-- 
EVALUATORS--ADHERENCE TO EVALUATIOIV SCHEME 

GAO gene ra l ly  w i l l  de fe r  t o  s e l e c t i n g  o f f i c i a l ' s  
judgment, even when he d i sag rees  wi th  assessment 
of technical s u p e r i o r i t y  made by working level 
eva lua t ion  committee o r  by ind iv idua l s  who may 
be  expected t o  have t echn ica l  expe r t i s e .  
which o f f i c i a l  uses  r e s u l t s  of technical and 
c o s t  eva lua t ions  i s  l i m i t e d  only by tests of 
r a t i o n a l i t y  and consis tency wi th  e s t ab l i shed  evalua- 
t i o n  f a c t o r s .  

Manner i n  

When eva lua t ion  f a c t o r s  and subfac to r s  l i s t e d  i n  
s o l i c i t a t i o n  c l e a r l y  cover  r e l a t i v e  s t r e n g t h s  and 
weaknesses used t o  d i s t i n g u i s h  two closely-ranked 
proposals ,  GAO will deny p r o t e s t  a l l e g i n g  t h a t  
Source Se lec t ion  O f f i c i a l  abused h i s  d i s c r e t i o n  and 
d id  n o t  apply eva lua t ion  f a c t o r s  r a t i o n a l l y .  
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B-211129 AW* 23, 2983 83-2 CPD 234 - Con. 
CONTBACTS--NEGOTIATION--OFFERS OR PROPOSALS--POINT BATING-- 
REQUIREMENT NOT MANDA!l'ORY 

Unless s o l i c i t a t i o n  sets f o r t h  p r e c i s e ,  numerical  
eva lua t ion  formula and provides  t h a t  award w i l l  be 
made t o  o f f e r o r  whose proposal  receives h ighes t  num- 
be r  of po in t s ,  award need no t  be  made on t h a t  b a s i s .  
I n  any o t h e r  case, sco res  are merely guides  f o r  
i n t e l l i g e n t  dec i s ion  making by s e l e c t i n g  o f f i c i a l s .  

CONTRACTS--NEGOTIATION--SOURCE SELECTION--BOARD, COMUSSION, 
ETC. --OVERRULED BY SOURCE SELECTION OFFICIAL 

Source S e l e c t i o n  O f f i c i a l ' s  over ru l ing  of lower 
l e v e l  eva lua to r s  does n o t ,  of i t s e l f ,  demonstrate 
t h a t  choice  i s  a r b i t r a r y  o r  r e s u l t  of bad f a i t h  o r  
b i a s .  

B-211170 Aug. 23, 1983 83-2 CPD 235 
BIDDERS--DEBARMENT--DE FACTO 

One-time d i s q u a l i f i c a t i o n  of f i r m  from award based 
on nonrespons ib i l i t y ,  which under circumstances has  
reasonable  b a s i s ,  does no t  c o n s t i t u t e  d e  f a c t o  debar- 
ment and d e n i a l  of due process .  

CONTRACTORS--RESPONSIBILITY--DETERMINATION--REVIEW BY GAO-- 
NONRESPONSIBILITJ! FINDING 

Contract ing agency has reasonable  b a s i s  f o r  
r e j e c t i n g  o f f e r o r  as nonresponsible  where prop- 
e r t y  o f f e r e d  by f i r m  under s o l i c i t a t i o n  f o r  10- 
year  lease w a s  sub jec t  t o  fo rec losu re  f o r  f a i l u r e  
t o  pay county t axes  f o r  p r i o r  3 years .  Forc losure  
a c t i o n  r a i s e d  doubt as t o  f i rm ' s  a b i l i t y  t o  r e t a i n  
proper ty ,  and r i s k  of l o s s  of t i t l e  w a s  no t  
s u f f i c i e n t l y  lessened  by firm's agreement t o  pay 
taxes s i n c e  one missed payment could r e s u l t  i n  
fo rec losu re .  
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B-211270 Aug. 23, 1983 83-2 CPD 235 - Con. 
CONTBACTS--NEGOTIATION--OFFERS OR PROPOSALS--DISCUSSION WITH 
ALL OFFERORS REQUIREMEflT--BEOPENED DISCUSSIONS AFTER BEST RND 
FINL 

Discussion wi th  only one o f f e r o r  intended t o  cu re  
material def ic iency  i n  o f f e r  held a f t e r  r e c e i p t  of 
b e s t  and f i n a l  o f f e r s  is  improper because d i scuss ions  
reopened wi th  one o f f e r o r  a f t e r  r e c e i p t  of b e s t  
and f i n a l  o f f e r s  must be  reopened wi th  a l l  o f f e r o r s  
i n  competi t ive range and oppor tuni ty  must be  given t o  
submit rev ised  proposals .  

CONTRACTS--PROTESTS- -ALLEGATIONS- -UNSUBSTANTIATED 

Where b e s t  a v a i l a b l e  evidence submitted by agency, 
time-date stamp on o f f e r s ,  shows i n i t i a l  and b e s t  and 
f i n a l  o f f e r s  were t imely submitted,  a l l e g a t i o n  t h a t  o f f e r s  
were submitted l a t e  is  denied. 

CONTRACTS--PROTESTS--IiVTERESTED PARTY REQUL-NT-- 
NONRESPONSIBLE OFFEROR 
Offeror  found t o  be nonresponsible  i s  no t  "interes- 
ted" pa r ty  under ou r  Bid P r o t e s t  Procedures t o  p r o t e s t  
award t o  next  low bidder  where it does no t  appear 
t h a t  circumstances would l ead  t o  c a n c e l l a t i o n  and r e so l -  
i c i t a t i o n  of procurement. However, GAO w i l l  review 
second low o f f e r o r ' s  s t a t u s  due t o  cour t  i n t e r e s t  i n  
our  views. 

B-211189.3 Aug. 23, 1983 83-2 CPD 236 
BIDS--INVITATION FOR BIDS--CANCELLATION--REQUIREMENTS 
INCORPORATED IiVTO ONGOIVG YEGOTIATED PROCURENZNT 

GAO w i l l  no t  o b j e c t  t o  c a n c e l l a t i o n  of adve r t i s ed  
s o l i c i t a t i o n  f o r  cons t ruc t ion  of two bu i ld ings  and 
incorpora t ion  of requirement f o r  bu i ld ings  i n t o  on- 
going cons t ruc t ion  c o n t r a c t  through negot ia ted  modi- 
f i c a t i o n  of cu r ren t  con t r ac t  where notwithstanding f a c t  
t h a t  c o n t r a c t  as modified exceeds scope of o r i g i n a l  
compet i t ion,  and is  tantamount t o  sole-source award, 
record shows t h a t  adequate j u s t i f i c a t i o n  existed to 
au thor i ze  sole-source award. 
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B-212369 A u ~ .  23, 1983 83-2 CPD 237 
CONTMCTS-- NEGOTIATION-- LATE PROPOSALS AND QUOTATIONS-- 
GOVERNMENT MISHANDLING DETERMINATION--RULE 

Even where p r o t e s t e r  shows by accep tab le  evidence 
t h a t  proposal  was received a t  Govt. i n s t a l l a t i o n  
(mailroom) p r i o r  t o  deadl ine  f o r  r e c e i p t ,  l a t e  
d e l i v e r y  t o  s p e c i f i c  room designated i n  s o l i c i t a t i o n  
has  no t  been shown t o  be due s o l e l y  t o  Govt. mishandling 
where, con t r a ry  t o  RFP i n s t r u c t i o n s ,  envelope bore  
no i n d i c a t i o n  of d a t e  and time scheduled f o r  proposal  
r e c e i p t  and where no showing of de lay  i n  normal m a i l  
d i s t r i b u t i o n  process  has been made. 

CONTRACTS--NEGOTIATION--LATE PROPOSALS AND QUOTATIONS--RULE-- 
EXCEPTIONS-APPLICABILIl'Y 

P r o t e s t e r ' s  l a t e  proposal  i s  properly r e j e c t e d  
notwithstanding mail ing of proposal  by c e r t i f i e d  
m a i l  s i n c e  proposal  w a s  mailed less than 5 calendar  
days p r i o r  t o  d a t e  s p e c i f i e d  f o r  r e c e i p t .  

B-211371 Aug. 23, 1983 83-2 CPD 238 
CONTRACTS--NEGOTIATION--OFFERS OR PROPOSALS--EVALUATION-- 
TECHNICAL ACCEPTABILITY V .  RESPONSIBILITY DETERMINATION-- 
INAPPLICABILITY OF CERTIFICATE OF COMPETENCY PROCEDURES 
P r o t e s t  a l l e g i n g  t h a t  agency f a i l e d  t o  r e f e r  nonrespon- 
s i b i l i t y  de te rmina t ion  t o  SBA i s  denied s i n c e  agency 
d i d  no t  determine p r o t e s t e r  nonresponsible  but  r a t h e r  
evaluated p r o t e s t e r ' s  t echn ica l  proposal  and found it  
less d e s i r a b l e  than  compet i tor ' s  under s o l i c i t a t i o n ' s  
award criteria. Matters t h a t  normally are considered i n  
r e s p o n s i b i l i t y  determinat ions properly may be considered 
i n  eva lua t ion  of proposals  when nego t i a t ion  procedures 
are used and agency r equ i r e s  r e l a t i v e  assessment of 
competing o f f e r o r s '  a b i l i t i e s  i n  those  r e spec t s .  

B-221516 Aug. 23, 1983 83-2 CPD 239 
BIDS--MISTAKES--CORRECTION--TOTAL OF LINE ITEMS - V .  TOTAL 
ENTERED ON BID 

Line  i t e m  p r i c e s  i n  low t o t a l  b i d  i n  which a c t u a l  
t o t a l  of a l l  l i n e  items i s  less than en tered  t o t a l  

80 



may b e  co r rec t ed ,  based on b idde r ' s  worksheets that 
show l i n e  i t e m  p r i c e s  t h a t  correspond wi th  en tered  
t o t a l ,  s i n c e  bidder  i s  low based on both  a c t u a l  t o t a l  
and c l e a r l y  intended,  en tered  t o t a l .  

B-211707 Aug. 23, 1983 83-2 CPD 240 
CONTRACTS-- PROTESTS--ALLEGATIONS- -UNSUBSTANTIATED 

Where c o n f l i c t i n g  s ta tements  of p r o t e s t e r  and 
con t r ac t ing  agency are only evidence regarding 
a l l eged  d i r e c t i o n s  from agency personnel  t o  
p r o t e s t e r  t o  quote p a r t i c u l a r  model, p r o t e s t e r  has 
not  m e t  i t s  burden of a f f i r m a t i v e l y  proving t h a t  such 
d i r e c t i o n s  w e r e  given. 

COIV~~CTS--PROITESITS--GENERI1L ACCOUIVTING OFFICE PROCEDURES-- 
TIMELINESS OF PROTEST--SOLICITATION IMPROPRIETIES--APPAREflT 
PRIOR TO BID OPENING/CLOSING DATE FOR PROPOSALS 

GAO's Bid P r o t e s t  Procedures provide t h a t  i n  case 
of negot ia ted  procurements, a l l eged  impropr i e t i e s  
which do n o t  e x i s t  i n  i n i t i a l  s o l i c i t a t i o n  but  which 
are subsequently incorporated t h e r e i n  must be p ro te s t ed  
not  later than next  c los ing  d a t e  fol lowing incorpora t ion .  

B-211746 Aug. 23, 1983 83-2 CPD 241 
CONTRACTS- - PROFITS- -ANTICIPATED 

No l e g a l  b a s i s  e x i s t s  f o r  GAO t o  award p r o t e s t e r  
damages €o r  lost earnings.  

OFFICERS AND EWLOYEES--CONTRA.CTING WITH GOVERNMENT--PUBLIC 
POLICY OBJECTIONABILITY--FAMILY ACTIVITIES 

Agency properly r e j e c t e d  p r o t e s t e r ' s  b i d  based 
on apparent  c o n f l i c t  of i n t e r e s t  where p r o t e s t e r ' s  
husband would be  superv is ing  performance under 
awarded con t r ac t .  

B-211789 AUg. 23, 1983 83-2 CPD 242 
CONTRACTS--PROTESTS--BURDEN OF PROOF--ON PROTESTER 

P r o t e s t  a l l e g i n g  t h a t  Govt. improperly used 
p ropr i e t a ry  d a t a  i s  denied where p r o t e s t e r  has  no t  
shown t h a t  da t a  w a s  marked p ropr i e t a ry  o r  d i sc losed  
i n  confidence.  
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B-211789 Aug.  23, 1983 83-2 CPD 242 - Con. 
G Z W U L  ACCOUflTZiVG O~F~C~--~UR~SDICTrO~--C~iVT~CTS--~ISPUT~S-- 
BETWEEN PRIVATE PARTIES 

Subcontractor’s  a l l e g a t i o n  t h a t  prime con t r ac to r  
ac t ed  improperly concerns d i s p u t e  between p r i v a t e  
p a r t i e s  and w i l l  n o t  be considered by GAO. 

B-213870 Aug. 23, 1983 83-2 CPD 243 
BIDS--ACCEPTANCE TIME LIMITATION--BIDS OFFERING DIFFERENT 
ACCEPTANCE PERIODS--SHORTER PERIODS--EXTENSION PROPRIETY-- 
PROTEST DETERMIIVATION EFFECT 

Offer ing  of b id  acceptance per iod s h o r t e r  than 
60-day per iod requested,  b u t  no t  requi red ,  i n  S.F. 33 
does no t  render  b id  nonresponsive.  
cannot b e  allowed t o  extend b i d  acceptance per iod ,  
where o t h e r  b idders  o f f e red  longer  requested acceptance 
per iod ,  b idder ’s  a c t i v e  p a r t i c i p a t i o n  i n  p r o t e s t  f i l e d  
w i t h i n  o f f e red  acceptance per iod  t o l l s  running of 
per iod  u n t i l  r e s o l u t i o n  of p r o t e s t .  

Although bidder  

BIDS--CORRECl’.ION--IflITIALING REQUIREMENT 

Where u n i n i t i a l e d  e r a s u r e  and c o r r e c t i o n  leave 
no doubt as t o  intended,  co r rec t ed  b id  p r i c e ,  then  
l e g a l l y  binding o f f e r ,  acceptance of which would 
consummate v a l i d  c o n t r a c t ,  i s  c rea t ed  a t  o f f e red  p r i c e ,  
and requirement f o r  l n i t i a l i n g  changes w i l l  be  consi-  
dered matter of form which may be waived i n  i n t e r e s t  of 
Govt . 
BIDS--RESPONSlTZ”ESS--FAILURE TO FURNISEI SOMETHIIVG REQUIRED-- 
PAGE OF IFB NOT RETURNED 

Bidder’s f a i l u r e  t o  r e t u r n  page of i n v i t a t i o n  f o r  
b i d s  does n o t  render  b id  nonresponsive where omit ted 
page i s  incorpora ted  i n t o  b i d  by re ference ,  t hus  r e s u l t -  
i n g  i n  submi t t a l  i n  such form t h a t  acceptance would 
create v a l i d  and binding c o n t r a c t  r equ i r ing  b idder  t o  
perform i n  accordance wi th  a l l  material terms and condi- 
t i o n s  of TFB. 
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3-211870 Aug. 23, 1983 83-2 CPD 243 - Con. 
BIDS--RESPONSIVENESS--FAILURE TO FURNISH SOMETHING REQUIRED-- 
PRICES 

Bidder 's  f a i l u r e  t o  fo l low p r i c i n g  format of IFB 
schedule  does n o t  render  b i d  nonresponsive where, 
as r e s u l t  of explanatory n o t e  added by b idder  t o  
schedule,  a l l  elements of b idde r ' s  p r i c e  e a s i l y  
can b e  a sce r t a ined  from f a c e  of b id .  

B-212201.2 Aug. 23, 1983 83-2 CPD 244 
CONTRACTS-- JlEGOTIATION- - OFFERS OR PROPOSALS- -TIME LIMITATION 
FOR SUBMISSION--ORAL EXTENSION BY NEGOTIATOR WITHOUT AUTHORITY-- 
EFFECT 

Oral ex tens ion  of c los ing  d a t e  f o r  r e c e i p t  of proposals  
i s  not  binding on Govt. s i n c e  c o n t r a c t  nego t i a to r  d id  no t  
have a u t h o r i t y  t o  g ran t  such extension and Govt. is not  
bound beyond a c t u a l  a u t h o r i t y  conferred upon i t s  agents .  

B-212619 AWJ. 23, 1983 83-2 CPD 245 
CONTRACTS-- NEGOTIATION- - LATE PROPOSALS A JlD QUOTATIONS--MAIL 
DELAY EVIDENCE--EXPRESS MAIL 

Attempt t o  d e l i v e r  proposal  p r i o r  t o  opening v ia  
express  Bai l  does n o t  provide b a s i s  f o r  consi-  
d e r a t i o n  of l a t e  proposal  where t h e r e  i s  no evi- 
dence t h a t  unsuccessful  a t tempt  r e s u l t e d  from Govt. 
ac t ion .  

B-209884 Aug. 24, 1983 83-2 CPD 246 
COflT'RACTS- -iUEGOTIATION- - OFFERS OR PROPOSALS- -EVALUATION- - 
SURPLUS PARTS 

Agency's concern about where, when, why and how 
items became Govt. su rp lus  i s  n o t  i n  i t s e l f  s u f f i -  
c i e n t  t o  preclude procurement of p a r t s  from su rp lus  
dea le r s .  Decision n o t  t o  accept  o f f e r s  of su rp lus  
p a r t s  is n o t  ob jec t ionable ,  however, where agency 
cons iders  i t e m s  c r i t i c a l ,  and t h e r e  i s  no h i s t o r i c a l  
d a t a  on i t e m s  from t ime they l e f t  manufacturer so  
t h a t  s imple v i s u a l  i n spec t ion  of i t e m  would i n s u r e  
acceptab le  qua l i t y .  
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B-204425 Aug. 25, 1983 83-2 CPD 247 
EQUIPMENT--AUTOMTIC DATA PROCESSING SYSTEMS--ACQUISITION, 
ETC. --EVALUATION- -REASONABLENESS 

Agency reasonably evaluated equipment a v a i l a b l e  
from p r o t e s t e r  where record shows t h a t  agency not  only 
evaluated what p r o t e s t e r  offered, but also other 
equipment which could be obtained from p r o t e s t e r .  

EQUIPMNT--AUTOMATIC DATA PROCESSING SYSTEMS--ACQUISITION, 
ETC.--REQUIREMENTS--EVALUATION PROPRIETY 

P r o t e s t e r  has  n o t  m e t  i ts  burden of proving t h a t  i t s  
low-cost system i s  capable  of meeting con t r ac t ing  
agency's requirement where agency i d e n t i f i e d  number 
of s p e c i f i c  requirements which it  concluded p r o t e s t e r ' s  sys t em 
could not meet, and p r o t e s t e r  has  made no showing t h a t  
i t s  system can s a t i a f y  them. 

B-209684, B-220466 Aug. 25, 1983 83-2 CPD 248 
BIDS--INVITATION FOR BIDS--CANCELLATION--AFTER BID OPENING-- 
NONRESPONSIVE BIDS 

Contract ing agency had compelling reason f o r  cance l l i ng  
IFB a f t e r  b i d  opening when a l l  b i d s  received w e r e  
nonresponsive.  

BIDS--RESPONSIVENESS--DESCRIPTIVE LITERATURE--INDICATIOL'l 
THAT ITEM OFFERED FAILED TO MEET SPECIFICATIONS 

Bid is  nonresponsive where Govt. i s  unable  t o  determine 
from d e s c r i p t i v e  l i t e r a t u r e  submitted wi th  i t  f o r  
eva lua t ion  purposes t h a t  product o f f e red  meets a l l  of 
i n v i t a t i o n ' s  s p e c i f i c a t i o n s .  

CONTRACTS- -PROTESTS--MOOT, ACADEMIC, ETC. QUESTIONS-- 
SOLICITATION CANCELED 

P r o t e s t  contending t h a t  s p e c i f i c a t i o n  i s  unduly 
restrictive of competi t ion i s  academic where s o l i -  
c i t a t i o n  w a s  canceled because a l l  b i d s  were nonre- 
sponsive and p r o t e s t e r ' s  b i d  w a s  determined t o  be 
nonresponsive on several bases  i n  a d d i t i o n  t o  i t s  
f a i l u r e  t o  m e e t  one s p e c i f i c a t i o n  p ro te s t ed .  
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23-220183 &g. 25, 1983 83-2 CPD 249 
CONT~CTS--NEGOTIATrON--AW~~S--rN~T~AL PROPOSAL BASIS-- 
PROPRIETY 

Award may be made without  d i scuss ions  where t h e r e  i s  
adequate competit ion so  as t o  ensure that acceptance 
of most advantageous proposal  without  d i scuss ions  
w i l l  r e s u l t  i n  f a i r  and reasonable  p r i ce ,  provided 
s o l i c i t a t i o n  advises  o f f e r o r s  of p o s s i b i l i t y  t h a t  award 
may be made without  d i scuss ions .  Where s o l i c i t a t i o n  
conta ins  requi red  n0tic.e and provides  f o r  award p r i -  
mari ly  on b a s i s  of p r i c e  and two acceptab le  o f f e r s  
are received,  agency's dec is ion  t o  award con t r ac t  on 
b a s i s  of i n i t i a l  proposals  i s  no t  l e g a l l y  ob jec t ionab le  
i n  absence of proof t h a t  dec is ion  r e f l e c t s  b i a s  i n  favor  
of p a r t i c u l a r  f i rm.  

CONTRACTS--i?EGOTIATION-- COMPETITION- -TEST DEMONSTRATION 

Agency does no t  g i v e  f i rm  u n f a i r  compet i t ive advan- 
t age  when, a t  f i rm ' s  r eques t ,  it conducts preprocurement 
tests on f i rm ' s  equipment t o  determine whether t h a t  
equipment meets i t s  minimum needs and no o the r  f i rm  
makes similar reques t .  

CONTRACT'S--PROTESTS--BURDEN OF PROOF--ON PROTESTER 

Where p r o t e s t e r  a l l e g e s  tha t  agency provided in fo r -  
mation and equipment t o  competitor t o  he lp  competi- 
t o r  t o  he lp  competitor develop product used by agency, 
thereby g iv ing  competitor u n f a i r  advantage,  but  agency 
states t h a t  it provided only what w a s  app ropr i a t e  under 
p r i o r  c o n t r a c t s  and agency's ve r s ion  of what occurred 
i s  as p l a u s i b l e  as p r o t e s t e r ' s ,  p r o t e s t e r  has n o t  sus- 
ta ined  i t s  burden of e s t a b l i s h i n g  t h a t  agency ac t ed  
improperly. 

CONTRACTS--PROTESTS--GENERAL ACCOUNTING OFFICE PROCEDURES-- 
TIMELINESS OF PROTEST--SOLICITATION IMPROPRIETIES--APPARENT 
PRIOR TO BID OPENING/CLOSING DATE FOR PROPOSALS 

P r o t e s t  of a l l eged ly  r e s t r i c t i v e  s p e c i f i c a t i o n s  and 
de l ive ry  schedule  is  untimely and no t  f o r  cons idera t ion  
where f i l e d  a f t e r  c los ing  d a t e  f o r  r e c e i p t  of i n i t i a l  
proposals .  
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B-2l0592 Aw. 25, 1 9 8 3  83-2 CPD 250 
GENER4L ACCOUNTING OF~ICE--6URISDrCTION---O~T~C~~--DISPU~ES-- 
CONTRACT DISPUTES ACT OF 9978 

P r o t e s t  of agency c a n c e l l a t i o n  of c o n t r a c t  on b a s i s  
t h a t  award w a s  improper, w i l l  no t  b e  considered 
where p r o t e s t e r  is  n o t  seeking GAO recommendation t h a t  
c o n t r a c t  be r e i n s t a t e d  but  i s  reques t ing  recommenda- 
t i o n  t h a t  c o n c e l l a t i o n  be  converted t o  te rmina t ion  f o r  
convenience, s i n c e  that is  matter f o r  r e s o l u t i o n  under 
Contract  Disputes  Act. 

B-212131 Aug. 25, 1983 83-2 CPD 251 
GENERAL ACCOUNTING OFFICE--JURISDICTION--CONTRACTS-- 
NONAPPROPRIATED FUND ACTIVITIES 

The p r o t e s t  of a c o n t r a c t  award which involves  
d i r e c t  expendi ture  of nonappropriated funds is 
dismissed as GAO has no a u t h o r i t y  t o  t ake  except ion 
t o  c o n t r a c t  award which does not involve  expendi ture  
of appropr ia ted  funds. 

B-222426 Aug. 25, 1983 83-2 CPD 252 
CONTE4CTOBS- -RESPONSIBILITY- -DETE&VIflAT.TOiV- -REVIEW BY GAO-- 
AFFIRMATIVE FINDING ACCEPTED 

P r o t e s t  cha l lenging  t e c h n i c a l  and f i n a n c i a l  capac i ty  
of low bidder  and f i r m ' s  a b i l i t y  t o  perform con t rac t  
a t  b i d  p r i c e ,  involves  matters of r e s p o n s i b i l i t y  
which are f o r  judgment of con t r ac t ing  o f f i c i a l s .  GAO 
does n o t  review a f f i r m a t i v e  determinat ion of b idde r ' s  
r e s p o n s i b i l i t y .  

B-212527 Aug. 25, 1983 83-2 CPD 253 
SMALL BUSINESS ADMINISTRATION--CONTRACTS--CONTRACTING WITH 
OTHER GOVERNMENT AGENCIES--PROCUREMENT UNDER 8(al PROGRAM-- 
AWARD VALIDITY--REVIEW BY GAO 

Sel-ection of con t r ac to r  f o r  award under sec. 8(a> 
of Small Business A c t  i s  wi th in  d i s c r e t i o n  of 
con t r ac t ing  agency and Small Business Admin. (SBA) 
and w i l l  n o t  be  quest ioned absent  showing of f r aud  
o r  bad f a i t h  on p a r t  of Govt. o f f i c i a l s  o r  a l l ega -  
t i o n s  that SBA regs .  have been v io l a t ed .  
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B-212571 Aug. 25, 1983 83-2 CPD 259 - Con. 
CONTmCTS--PROTESTS--GENERAL ACCOUNTING OFFICE PROCEDURES-- 
TIMELINESS OF PROTEST--SOLICITATION DIPROPBIETIES--APPA..RENT 
PRIOR TO BID OPENING/CLOSING DATE FOR PROPOSALS 

P r o t e s t  a l l e g i n g  d e f e c t i v e  s p e c i f i c a t i o n s  i s  dismissed 
as untimely when no t  received by con t r ac t ing  agency 
o r  GAO p r i o r  t o  t i m e  set f o r  b id  opening. 

B-212608 Aug. 25, 1983 83-2 CPD 255 
BIDS--PRICES--BELOW COST--NOT BASIS FOR PRECLUDING AWARD 

Submission of belov-cost b id  i n  not  v a l i d  b a s i s  
t o  cha l lenge  c o n t r a c t  award. 
poss ib l e  infringement of a n t i t r u s t  l a w s  are proper ly  
f o r  r e f e r r a l  t o  Dept .  of J u s t i c e .  

Fu r the r ,  a l l e g a t i o n s  of 

B-212622, e t  aZ. Aug. 25, 1983 83-2 CPD 256 
CONTRACTS--PROTESTS--GENEEAL ACCOUflYING OFFICE PROCEDURES-- 
TIMELINESS OF PROTEST--ADVERSE AGENCY ACTION EFPLTCT-- 
SOLICITATION IMPROPRIETIES 

Prote5.t.s f i l e d  wi th  GAO more than 10 working days 
a f t e r  f i r m  learned  t h a t  i t s  p r o t e s t s  t o  con t r ac t ing  
agency were denied are untimely and no t  f o r  consider- 
a t i o n  on merits. 

B-210666 Aug. 26, 1983 83-2 CPD 257 
BIDDERS--INVITATION RIGHT--BIDDER EXCLUSION NOT INTENDED 

Inadver ten t  a c t i o n  on p a r t  of agency which precludes 
p o t e n t i a l  s u p p l i e r  (even incumbent con t r ac to r )  from 
submit t ing b id  i s  n o t  compelling reason f o r  r e s o l i -  
c i t a t i o n  s o  long as adequate  competi t ion and reasonable  
p r i c e s  were obtained and t h e r e  w a s  no d e l i b e r a t e  o r  con- 
sc ious  at tempt  t o  preclude p o t e n t i a l  b idders  from 
bidding. 

B-211351 Aug. 26, 1983 83-2 CPD 258 
CONTEACTORS- - DEFAULTED- -REPROCUREMENT- -STANDING 
Repurchase c o n t r a c t  may no t  be  awarded t o  de fau l t ed  
con t r ac to r  a t  p r i c e  g r e a t e r  than terminated con t r ac t  
p r i ce .  
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R-2ll35-l Aug. 26, 1 9 8 3  83-2 CPD 258 - Con. 
GENERAL ACCOUNTZNG OFFICE--JURISDICTION--CONTRACTS--~EFAU&T~ 
AND TEmINATIONS- -MATTER OF CONTRA CT ADMINISTMION 

Dispute  concerning te rmina t ion  f o r  d e f a u l t  and 
reprocurement i s  m a t t e r  of c o n t r a c t  adminis t ra t ion  
which is  f o r  r e s o l u t i o n  by con t r ac t ing  agency, no t  
GAO . 

3-221934.3 Aug. 26, 1983 83-2 CPD 259 
CONTRACTS--PROTESTS--GENERAL ACCOUNTING OFFICE PROCEDURES-- 
RECONSIDERATION REQUESTS--ERROR OF FACT OR LAW--NOT ESTABLISHED 

Where p r o t e s t e r  f a i l s  t o  demonstrate f a c t u a l  o r  
l e g a l  grounds t o  warrant  reversal of previous dec i s ion ,  
GAO aga in  d ismisses  p r o t e s t  as no t  f o r  cons idera t ion .  

CONTRACTORS--RESPONSIBILITY--DETERMINATION--REVIEW BY GAO-- 
AFFIRMATIVE FINDING ACCEPTED 

GAO a f f i r m s  on r econs ide ra t ion  i t s  p r i o r  dec i s ion  
dismissing p r o t e s t  d e s p i t e  p r o t e s t e r ' s  a l l e g a t i o n  
t h a t  i ts p r o t e s t  w a s  wrongly decided as i s s u e  of re- 
s p o n s i b i l i t y  r a t h e r  than  i s s u e  of responsiveness .  

B-222378.5 AUg. 26, 1983 83-2 CPD 260 
CONTRACTS--PROTESTS--GENERAL ACCOUNTING OFFICE PROCEDURES-- 
TIMELINESS OF PROTEST--DATE BASIS OF PROTEST MADE KNOWN TO 
PROTESTER 

P r o t e s t  n o t  rece ived  i n  our Of f i ce  wi th in  10 
working days a f t e r  p r o t e s t e r  knew o r  should have known 
of b a s i s  of i t s  p r o t e s t  is  untimely and w i l l  no t  be  
considered.  

B-212587 Aug. 26, 1983 83-2 CPD 261 
CONTRACTS--SMALL BUSINESS CONCERNS--AWARDS--SET-ASIDES-- 
ADMINISTRATIVE DETERMINATION 

P r o t e s t  t h a t  s m a l l  bus iness / labor  su rp lus  area set- 
a s i d e  is  unduly r e s t r i c t i v e  i s  dismissed where pro- 
tester n e i t h e r  a l l e g e s  nor  a t tempts  t o  show that agency 
d id  n o t  have reasonable  expec ta t ion  of adequate  com- 
p e t i t i o n  t o  i n s u r e  award a t  reasonable  p r i c e .  
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B-212677 Aug. 26, 1983 83-2 CPD 262 
GENERAL ACCOUNTING OFFICE--JURISDICTION--CLAIMS--SETTLEMENT-- 
AUTHORITY 

Procurement conducted by Treasury Dept. pursuant  t o  
cooperat ive agreement between U.S.  and Kingdom of 
Saudi  Arabia does no t  involve  funds s u b j e c t  t o  GAO 
account se t t lement  a u t h o r i t y  and p r o t e s t  of such 
procurement t h e r e f o r e  is  dismissed. 

B-212706 AW. 26, 1983 83-2 CPD 263 
CONTRACTORS--RESPONSIBILITY--DETERMINATION--REVIEW BY GAO-- 
AFFIMTIVE FINDING ACCEPTED 

Below-cost b i d  does n o t  provide 
chal lenging award where t h e r e  is  a f f i r m a t i v e  f ind ing  
of r e s p o n s i b i l i t y .  

l e g a l  b a s i s  for 

B-212779 A%. 26, 1983 83-2 CPD 264 
CONTRACTORS--RESPONSIBILITY--DETERM.TI?ATION--REVIEW BY GAG-- 
AFFIMTIVE FINDING ACCEPTED 

P r o t e s t  quest ioning r e s p o n s i b i l i t y  determinat ion i s  
dismissed because GAO does no t  review a f f i r m a t i v e  
determinat ions of r e s p o n s i b i l i t y  i n  absence of show- 
ing of f r aud  o r  showing t h a t  d e f i n i t i v e  r e s p o n s i b i l i t y  
cri teria i n  s o l i c i t a t i o n  w e r e  misappl ied,  circumstances 
not  present  here.  

B-205278.2 Aug. 29, 1983 83-2 CE'D 265 
CONTRACTS--NEGOTIATION--OFFERS OR PROPOSALS--PRPmTION-- 
COSTS--DENIED 

P r e r e q u i s i t e  t o  en t i t l ement  f o r  reimbursement of 
prepara t ion  c o s t s  i s  a r b i t r a r y  o r  cap r i c ious  Govt. 
a c t i o n  wi th  r e spec t  t o  c la imant ' s  b i d  o r  proposal.  
Therefore ,  when s o l i c i t a t i o n  c a n c e l l a t i o n  is  l e g a l l y  
unobject ionable ,  p r o t e s t e r  is  no t  e n t i t l e d  t o  
proposal  prepara t ion  cos t s .  

CONTRACTS--NEGOTIATION--REQUESTS FOR PROPOSALS--CANCELLATION- 
UNAVAILABILITY OF FUNDS 

Contract ing agencies nave bruad d i s c r e t i o n  i n  
determining when it  i s  appropr i a t e  t o  cance l  
negot ia ted  s o l i c i t a t i o n ,  and may do s o  by e s t ab l i sh -  
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ing reasonable h a s i s  f o r  cancellation. 
l ack  of funds clearly i s  proper. 

Cancellation f o r  

CONTm CTS- - PROTESTS--ALLEGATIONS- - UiUSU%STANTIATED 
P r o t e s t e r  has burden of proving i t s  a l lega t ion .  A l l e -  
ga t ions  of b i a s  based upon inference,  speculation, and 
supposit ion with nothing more f a i l  t o  meet burden of 
proof. 

B-210720 Aw. 29, 1983 83-2 CPD 267 
BIDDERS--QUALIFICATIONS--PREAWARD SURVEYS- -UTILIZATION-- 
ADMINISTRATIVE DETERMINATION 

Procuring agency i s  not required t o  conduct pre- 
award survey when agency i s  i n  possession of infor- 
mation s u f f i c i e n t  t o  make r e spons ib i l i t y  determina- 
t ion .  

CONTRACTORS--RESPOIiSIBILITY--DETERMINATION--NOTICE 

Pro te s t  aga ins t  agency f a i l u r e  t o  provide pre- 
award n o t i c e  of nonresponsibil i ty (which was 
based on p r o t e s t e r ' s  l ack  of f a c i l i t i e s  and f a c t  
t h a t  p r o t e s t e r  had only been i n  business f o r  one 
month) i s  without m e r i t  s i nce  the re  i s  no require- 
ment f o r  such no t i ce  p r i o r  t o  making r e spons ib i l i t y  
determination. Decisions regarding procedural due 
process and -- de f a c t o  debarment a r e  d is t inguishable  
and inapplicable.  

PURCHASES--SMALL--SMALL BUSINESS CONCERNS--CERTIFICATE OF 
COME'ETENCY PROCEDURES UNDER SBA--APPLICABILITY 

Contracting Off icer  has d iscre t ionary  au thor i ty  re- 
garding r e f e r r a l  of negative determination of respon- 
s i b i l i t y  t o  SBA of cont rac t  valued a t  less than $10,000. 
Contracting o f f i c e r  did not abuse h i s  d i sc re t ion  when he 
did no t  refer negative determination because procurement 
w a s  urgent and valued a t  only $130.80-$144. Negative 
determination w a s  not unreasonable. Record does not 
support p r o t e s t e r ' s  contention t h a t  determination w a s  
based on Walsh-Healey A c t ,  which i s  inapplicable t o  t h i s  
(less than $10,000) procurement. 

90 



B-210796 A u ~ .  29, 1983 83-2 CPD 268 
CONTRACTS--IN-&!OUSE PEf?,FOR$UNCE y. CONTRACTING OUT--COST 
COMPARISON 

P r o t e s t  a g a i n s t  agency's determinat ion t o  r e t a i n  
func t ion  in-house based on A-76 c o s t  comparison 
wi th  b ids  rece ived  i n  response t o  IFB i s  denied 
where e r r o r s  made by agency i n  computing i t s  in-  
house c o s t  estimate, i f  viewed i n  t h e i r  worst  l i g h t ,  
do n o t  impac t  eva lua t ion  r e s u l t .  

B-210940 Aug.  29, 1983 83-2 CPD 268 
CONTRACTS- - NEGOTIATION- -SOLE-SOURCE BASIS-- JLiSTIFICATION-- 
STANDARDIZATION, INrERCHANGEABILIlIr, ETC. 

Sole-source negot ia ted  procurement w a s  j u s t i f i e d  
s i n c e  agency determinat ion t o  s t anda rd ize  equip- 
ment has  n o t  been shown t o  be without  reasonable  
bas i s .  

B-211259 Aug.  29, l R 8 3  83-2 CPD 270 
BIDS--GUARANTEES--BID GUARANTEES--NONCOWLIANCE--BID 
NONRESPOIVSIVE- - ACCEPTANCE 

Where both b i d s  t imely rece ived  were nonresponsive 
f o r  f a i l u r e  t o  provide b i d  guarantee,  procuring 
agency properly accepted low b id  notwithstanding 
t h a t  it w a s  t eckn ica l ly  nonresponsive where accept- 
ance r e s u l t e d  i n  c o n t r a c t  which would s a t i s f y  Govt. 's 
a c t u a l  needs and would not  r e s u l t  i n  p re jud ice  t o  
only o t h e r  bidder .  

COh'TmCTS--PBOTESTS--INTERESTED PARTY REQUIREMEUT--LATE BIDDER 
PROTESTING RESPONSIVENbSS OF TIMELY BIDDERS 

P r o t e s t e r  which submitted l a t e  b id  i s  i n t e r e s t e d  
pa r ty  where i t  p r o t e s t s  t h a t  bothe t imely b i d s  
should have been determined nonresponsive f o r  
f a i l u r e  t c  submit b id  guarantee  as requi red  by in- 
v i t a t i o n  f o r  b i d s  s i n c e  determinat ion of nonrespon- 
s iveness  would have n e c e s s i t a t e d  c a n c e l l a t i o n  of 
s o l i c i t a t i o n  and r e s o l i c i t a t i o n ,  i n  which case  
protc.:.: er would be a b l e  t c  c o q e t e .  



B-2ll?88 AUg. 29, 1983 83-2 CPD 271 
BIDS--MISTAKES--CORRECTION--AFTER B I D  OPENING-RULE 

Correct ion of b id  mistake,  which would r e s u l t  
i n  displacement of another  b idder ,  may be e f f ec t ed  
only where mis take  and b i d  a c t u a l l y  intended are 
a s c e r t a i n a b l e  s u b s t a n t i a l l y  from i n v i t a t i o n  and 
b i d ,  without  r e s o r t  t o  b idder ' s  worksheets. 

BIDS--MISTAKES--CORRECTION--UNIT PRICE ERROR 

Where b id  con ta ins  discrepancy between u n i t  and 
extended p r i c e s  f o r  i t e m ,  b id  may be cor rec ted  
downward t o  r e f l e c t  u n i t  p r i c e  t h a t  is  c o n s i s t e n t  
w i t h  extended p r i c e  i f  u n i t  p r i c e  c l e a r l y  i s  ou t  of 
l i n e  wi th  both  Govt. e s t ima te  and p r i c e s  o f f e red  by 
o t h e r  b idde r s ,  and only extended price reasonably can 
b e  regarded as having been intended b id .  

B-221827 Aug. 29, 1983 83-2 CPD 272 
CONTRACTS--PROTESTS--CONTRACT ADMINISTRATION--NOT FOR 
RESOLUTION BY GAO 

Whether awardee's product conforms t o  c o n t r a c t  
requirements i s  matter of c o n t r a c t  adminis t ra t ion ,  
which is  r e s p o n s i b i l i t y  of procuring agency and 
n o t  f o r  GAO. 

CONTRACTS--PROTESTS--GENERAL ACCOUNTING OFFICE PROCEDURES-- 
TIMELINESS OF PROTEST--SOLICITATIOiV IMPROPRIETIES--APPARENT 
PRIOR TO BID OPENING/CLOSING DATE FOR PROPOSALS 

P r o t e s t  a g a i n s t  f a i l u r e  t o  set a s i d e  procurement 
f o r  s m a l l  bus iness  concerns i s  untimely under GAO 
Bid P r o t e s t  Procedures s i n c e  p r o t e s t  w a s  f i l e d  a f t e r  
c los ing  da te .  

P r o t e s t  a g a i n s t  a l l eged  impropr ie t ies  i n  s o l i c i t a -  
t i o n ,  n o t  e x i s t i n g  i n  i n i t i a l  s o l i c i t a t i o n ,  bu t  sub- 
sequent ly  incorporated t h e r e i n ,  i s  untimely where 
n o t  p r o t e s t e r  before  next  c los ing  d a t e  f o r  r e c e i p t  
of proposals .  See 4 C.F.R. 21.2(b) (1) (1983). 
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B-211827 AUg. 29, 1 9 8 3  83-2 CPD 272 - Con. 
CONTR4CTS--SMALL BUSINESS CONCERNS--PROCUREMENT NOT RESTRICTED 
TO SMALL BUSIJESSES 

P r o t e s t  t h a t  s m a l l  business  o f f e r o r  a l l eged ly  w i l l  
supply items manufactured by l a r g e  bus iness  does not  
make o f f e r o r  i n e l i g i b l e  f o r  award s i n c e  procurement 
w a s  n o t  r e s t r i c t e d  t o  s m a l l  businesses .  

B-212044 Aug. 29, 1983 83-2 CPD 273 
CONTRACTS--PROTESTS--GENERAL ACCOUNTING OFFICE PROCEDURES-- 
TIMELINESS OF PROTEST--ADVERSE AGENCY ACTION EFFECT 

P r o t e s t  i n i t i a l l y  f i l e d  wi th  con t r ac t ing  agency 
must be f i l e d  wi th  GAO wi th in  1 0  working days 
from n o t i f i c a t i o n  of con t r ac t ing  agency's i n i t i a l  
adverse  a c t i o n  on p r o t e s t .  

CONTRACTS--PROTESTS--INTERESTED PARTY REQUi-REMENT--PROTESTER 
NOT IN LINE FOR AWARD 

GAO w i l l  n o t  cons ider  merits of case where 
p r o t e s t e r  i s  n o t  i n  l i n e  f o r  award even i f  i t s  
p r o t e s t  is  sus ta ined  because p r o t e s t e r  i s  no t  in-  
t e r e s t e d  pa r ty  under GAO Bid P r o t e s t  Procedures.  

B-212312.3 AWJ. 29, 1983 83-2 CPD 274 
CONTRACTS-- PROTESTS--MOOT, ACADEMIC, ETC. QUESTIONS-- 
SOLICITATION CANCELLED 

GAO w i l l  d i smiss  p r o t e s t  a g a i n s t  a l l eged ly  d e f e c t i v e  
s p e c i f i c a t i o n  when s o l i c i t a t i o n  i n  which they are 
contained has  been canceled. I f  agency i s s u e s  new 
s o l i c i t a t i o n  t h a t  p r o t e s t e r  be l i eves  is  unduly restric- 
t ive,  f i rm  may f i l e  new p r o t e s t  l i s t i n g  i t s  s p e c i f i c  
ob jec t ions  t o  new s o l i c i t a t i o n .  

B-212317 Aug. 29, 1983 83-2 CFD 275 
CONTRACTS--GRA.NT-FUNDED PROCUREMENTS--GENERAL ACCOUNTING 
OFFICE REVIEW--EXHAUSTION OF ADMINISTlGITIVE REMEDIES 
REQUIREMENT 
Where g ran to r  agency maintains  e s t ab l i shed  pro- 
cedures f o r  r e so lv ing  complaints concerning 
g ran tee  procurements, GAO w i l l  no t  consider  complaint 
u n t i l  matter f i rs t  has been reviewed by g ran to r  agency. 
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B-2l2331 AUg. 29, 1983 83-2 CPD 276 
CON~~C~S--~ROT~STS--GENERAL ACCOUiVTING OFFICE PROCEDURES-- 
TIMELINESS OF PROTEST--SOLICITATION IMPROPRIETIES--APPARENT 
PRIOR TO BID OPENIlVG/CLOSING DATE FOR PROPOSALS 

P r o t e s t  of a l l e g e d l y  unduly res t r ic t ive s p e c i f i c a t i o n s  
i n  s o l i c i t a t i o n  i s  dismissed as untimely s i n c e  it w a s  
n o t  f i l e d  be fo re  b id  opening. 

B-222739 AUg. 29, 1983 83-2 CPD 277 
CONTRACTS--PROTESTS--GENERAL ACCOUNTING OFFICE PROCEDURES-- 
TIMELINESS OF PROTEST--SOLICITATION IMPROPRIETIES--APPARENT 
PRIOR TO BID OPENING/CLOSING DATE FOR PROPOSALS 

P r o t e s t  alleging s o l i c i t a t i o n  impropr i e t i e s  that 
are apparent  p r i o r  t o  b id  opening must be f i l e d  
be fo re  b i d  opening. 

B-208148.5 Aug. 30, 1983 83-2 CPD 278 
BIDDERS--DEBAlMENT--PROCEDURE--ADMINISTRATIVE DETERMINATION-- 
REASONABLENESS 

Even though Dept .  of Labor reversed  con t r ac t ing  
o f f i c e r ' s  i n i t i a l  determinat ion t h a t  p r o t e s t e r  was 
a f f i l i a t e d  w i t h  debarred bidder  and, t he re fo re ,  
i n e l i g i b l e  f o r  award, con t r ac t ing  o f f i c e r ' s  i n i t i a l  
determinat ion was reasonable  based upon evidence 
before  con t r ac t ing  o f f i c e r  a t  time i n i t i a l  determin- 
a t i o n  w a s  made. Contract ing o f f i c e r ' s  cons idera t ion  
of evidence of a f f i l i a t i o n  contained i n  Small Business 
Admin.'s s i z e  s t a t u s  determinat ion was proper.  

CONTRACTS--AWARDS--ABEYANCE--PENDING ADMINISTRATIVE APPEAL 
OF DEBARMENT 

Award t o  next  low b idder ,  pending cons idera t ion  of 
con t r ac t ing  o f f i c e r ' s  determinat ion t h a t  low b idder  w a s  
a f f i l i a t e d  w i t h  debarred bidder  by D e p t .  of Labor CDOL) 
and Small Business Admin. (SBA), w a s  proper.  Contract-  
ing officer w a i t e d  reasonable  per iod of time--almost 
4 months a f t e r  i n i t i a l  appea l  w a s  f i l e d  wi th  SBA--before 
making award. Moreover, t h e r e  i s  no requirement 
that award be  he ld  i n  abeyance pending r e s o l u t i o n  of 
admin i s t r a t ive  proceeding be fo re  DOL. S ince  DOL d id  
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no t  r u l e  that low, e l i g i b l e  b idder  was  no t  a f f i l i a t e d  
w i t h  debarred b idder  u n t i l  almost 3 months a f t e r  award 
t o  next  low b idder ,  and s i n c e  con t r ac t ing  o f f i c e r ' s  
i n i t i a l  determinat ion w a s  reasonable  a t  t ime it w a s  
made, award t o  next  low bidder  w a s  v a l i d .  

CONTRACTS--PROTESTS--GENERAL ACCOUNTING OFFICE PROCEDURES-- 
!Z'lNELINESS OF PROTEST--DATE BASIS OF PROTEST MADE KNOWN TO 
PROTESTER 

P r o t e s t  t h a t  con t r ac t ing  o f f i c e r  improperly ru l ed  
p r o t e s t e r  t o  be i n e l i g i b l e  f o r  award because of i t s  
a l l eged  a f f i l i a t i o n  wi th  debarred b idder  is  t imely 
where f i l e d  wi th in  10  days a f t e r  r e c e i p t  of mot i f i -  
c a t i o n  of award. Even though p r o t e s t e r  knew earlier 
t h a t  con t r ac t ing  o f f i c e r  considered it i n e l i g i b l e  f o r  
award, i s s u e  had been r e f e r r e d  t o  Dept. of Labor by 
con t r ac t ing  agency. 
con t r ac t ing  agency's a c t i o n s  could reasonably have been 
i n t e r p r e t e d  by p r o t e s t e r  t o  mean t h a t  con t r ac t ing  agency 
would consider  p r o t e s t e r  e l i g i b l e  i f  con t r ac t ing  
o f f i c e r ' s  determinat ion of a f f i l i a t i o n  w a s  reversed by 
Dept. of Labor. 

U n t i l  r e c e i p t  of motice of award, 

B-208777 Au~. 30, 1983  83-2 CPD 279 
CONTRACTS- - NEGOTIATION- - OFFERS OR PROPOSALS- -EVALUATION-- 
CRITERIA--5UBCRITERIA-REASONABLY RELATED TO CRITEUA 

Agency u s e  of eva lua t ion  s u b c r i t e r i o n ,  "other  
(specify)  ," w a s  n o t  ob jec t ionable  where what 
eva lua tors  considered and s p e c i f i e d  on eva lua t ion  
shee t s  w a s  reasonably r e l a t e d  t o  announced major 
c r i t e r i o n .  

CONTRACTS--NEGOTIATION--OFFERS OR PROPOSALS--EVALUATION-- 
ERRORS--NOT PREJUDICIAL 

P r o t e s t  is  denied, d e s p i t e  d e f i c i e n c i e s  i n  pro- 
curement, where d e f i c i e n c i e s  d id  no t  ope ra t e  t o  
deny p r o t e s t e r  award t o  which i t  w a s  otherwise 
e n t i t l e d .  
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B-208777 Aug. 30, 1983 83-2 E D  279 - Cpn. 
CONTRACTS--NEGOTIATION--OFFERS OR PROPOSALS--DISCUSSION WITH 
ALL OFFERORS REQUIREMENT--FAILURE TO DISCUSS--SITUATIONS 
IVOY REQUIRIUG DISCUSSION 

Agency can award negot ia ted  con t r ac t  on b a s i s  o t  i n i -  
t i a l  proposals  without d i scuss ions  where t h e r e  is  
adequate competit ion t o  i n s u r e  t h a t  award i s  a t  f a i r  and 
reasonable  p r i c e  provided t h a t  s o l i c i t a t i o n  adv i ses  
o f f e r o r s  of p o s s i b i l i t y  t h a t  award might be made 
without d i scuss ions .  

CONTRACTS-- NEGOTIATION--OFFERS OR PROPOSALS-- EVALUATION- - 
IMPROPER--NONDISCLOSURE OF CRITERIA VEIGHYS 

Where eva lua to r s  a s s ign  weights t o  eva lua t ion  
cri teria d i f f e r i n g  from weights which o f f e r o r s  
presumably assumed (i.e.,  equal  weight) ,  e r r o r  of 
no t  informing o f f e r o r s  of r e l a t i v e  importance atta- 
ched t o  each eva lua t ion  f a c t o r  i s  not  cured by m e r e l y  
ass igning  equal  weights t o  cri teria and normalizing 
eva lua tors  scor ing  aga ins t  new weights. 

COflTRA CTS- - NEGOTIATION- -OFFERS OR PROPOSALS- - EVALUATION- - 
PRICE CONSIDERATION--IMPROPER EVALUATION METHOD 

Where o f f e r o r s  are e n t i t l e d  t o  assume t h a t  p r i c e  
has  weight equal  t o  o the r  eva lua t ion  f a c t o r s ,  
eva lua t ion  of p r i c e ,  using form of mathematical 
a n a l y s i s  i n  which p r i c e s  c l o s e s t  t o  Govt. es t imate  
r ece ive  maximum po in t s  and dev ia t ions  from Govt. 
estimate are penal ized by award of lesser po in t  
va lues ,  i s  improper. 

B-2113152 Aug. 30, 1983 83-2 CPD 280 
CONTRACTS--NEGOTIATION--SOLE-SOURCE BASIS--PROPRIETY 

Proposed sole-source award f o r  spa re  p a r t s  f o r  
equipement previously procured on sole-source b a s i s  i n  
unobject ionable  because p r o t e s t e r  has no t  shown it 
could s a t i s f y  agency's needs. 
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B-2ll554 A u ~ .  3Q, 1 9 8 3  83-2 CPD 282 
CONT~CTS--NEGOTIATION--CO~ETIT~ON--RESTRICTIONS--ORIGINAL 
EQLJIPMG"T ikMNUFACTURER--S.PN?E PARTS MILITmY PROCUREMENT 

Agency dec i s ion  a f t e r  r e c e i p t  of o f f e r s  t h a t  pro- 
curement should be  r e s t r i c t e d  t o  o r i g i n a l  equipment 
manufacturer 's  (OEM's) p a r t  i s  upheld since agency 
lacked OEM's drawing, only OEM's p a r t s  had been ade- 
qua te ly  t e s t e d ,  and q u a l i f i c a t i o n  of a l t e r n a t e  p a r t s  
o f f e red  by p r o t e s t e r  cannot be determined u n t i l  
adequate t e s t i n g  cr i ter ia  are developed. 

B-211799 Aug. 30, 1983 83-2 CPD 287 - 403 
BIDS--INVITATION FOR BIDS--CANCELLATION--AFTER BID OPEh'ING-- 
DEFECTIVE SOLICITATION 

Cancel la t ion  of IFB a f t e r  b i d  opening i s  no t  
unreasonable where IFB f a i l e d  t o  inc lude  mandatory 
Defense Acquis i t ion  Regulat ion c lauses .  

B-212183 Aug. 30, 1983 83-2 CPD 282 
BIDS--RESPONSIVEh'ESS--EXCEPTIONS TAKEN TO INVTTATION TERMS-- 
PAYmNT TERMS 

Bid i n  which bidder  i n s e r t e d  word "net" next  t o  20-day 
opt ion  i n  prompt payment discount  s e c t i o n  of s o l i c i t a t i o n  
w a s  p roper ly  r e j e c t e d  as nonresponsive,  s i n c e  i t  could 
be  reasonably read as taking except ions t o  s o l i c i t a t i o n ' s  
30-day payment terms. 

B-209979 Aug. 31, 1983 83-2 CPD 283 
BIDDERS-- DEBARMEh'T--REMOVAL FROM LIST--DENIED 

Subcontractor  reques t ing  t o  be removed from 
debarred b idders  l i s t ,  who submitted s ta tement  from 
one employee explaining reason f o r  underpayment of 
wages, has no t  submitted evidence s u f f i c i e n t  t o  overcome 
corroborated s ta tements  by o the r  employees t h a t  they 
had been underpaid. 

B-212689.2 Aw. 31, 1983 83-2 CPD 284 
CONTRACTS--PROTESTS--GENERAL ACCOUNTING OFFICE PROCEDURES-- 
TIMELINESS OF PROTEST--SOLICITATION IMPROPRIETIES-J~PPN?ENT 
PRIOR TO BID OPENING/CLOSING DATE FOR PROPOSALS 
P r o t e s t  aga ins t  procuring a c t i v i t y ' s  f a i l u r e  t o  in- 
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c l u d e  wage de termina t ion  i n  s o l i c i t a t i o n  is dismissed 
as untimely since i t  w a s  n o t  f i l e d  be fo re  b i d  opening. 

B-209524 Sept. 1, 1983 83-2 CPD 285 
CONTRACTS- - NEGOTIATION- -SOLE- SOURCE- - JUSTIFICATION- - 
INADEQUATE- - FOR MULTI- YEAR PROCUREMENT 

Award of multi-year sole-source c o n t r a c t  f o r  F-16 
c e n t e r l i n e  f u e l  tanks w a s  no t  j u s t i f i e d  where, 
because d a t a  package could be obta ined ,  agency had 
no b a s i s  f o r  concluding t h a t  compet i t ion f o r  f u t u r e  
requirements was forec losed .  

CONTRACTS- - NEGOTIATION--SOLE- SOURCZ BASIS- -PBOCEDURES- - 
COWRCE BUSINESS DAILr NOTICE PROCEDURES--FAILURE TO FOLLOW- 
NOT PREJUDICIAL 

P r o t e s t  t h a t  d e f e c t i v e  Commerce Business Daily 
synopsis  of proposed sole-source award f o r  F-16 
c e n t e r l i n e  f u e l  tanks  and agency's f a i l u r e  t o  
synopsize a d d i t i o n a l  q u a n t i t i e s  included later 
misled p r o t e s t e r  i n t o  be l i ev ing  q u a n t i t i e s  were not  
s u f f i c i e n t  t o  warrant  i t s  p a r t i c i p a t i o n  i n  procurement 
i s  denied. P r o t e s t e r  su f f e red  no p re jud ice  because 
l a c k  of des ign  d a t a  would have prevented it  
from competing. 

CONTRACTS--PROTESTS--ALLEGATIONS--UNSUBSTANTIATED 

Where only b a s i s  of p r o t e s t  a g a i n s t  F-16 wing 
tank  procurement is t h a t  agency i n  s e p a r a t e  
procurement a c t i o n  improperly obtained F-16 
c e n t e r l i n e  tanks noncompetit ively,  p r o t e s t  aga ins t  
wing tank  procurement is  without  m e r i t  as t h e r e  is  
no l e g a l  connect ion between procurements. 

3-222758 Sept. I, 1983 83-2 CPD 286 
GENERAL ACCOUNTING OFFICE--JURISDICTION--COflTMCTS-- 
NONAPPROPRIATED FUND ACTIVITIES 

P r o t e s t  involving nonappropriated fund a c t i v i t y  
i s  dismissed as GAO has  no a u t h o r i t y  t o  cons ider  
b i d  p r o t e s t  a g a i n s t  such a c t i v i t y .  
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B-208582 S e p t .  2, 1983 83-2 CPD 288 
CONTRACTS--NEGOTIATION--AWARDS--PROPRIETY--UPHELD 

GAO w i l l  n o t  o b j e c t  t o  award where s o l i c i t a t i o n  r e q u i r e s  
o f f e r o r s  t o  demonstrate a v a i l a b i l i t y  of f a c i l i t y  
adequate f o r  c o n t r a c t  performance and procuring agency 
eva lua tes  o f f e r o r ' s  proposed f a c i l i t y  as adequate  bu t ,  
due t o  de lay  i n  procurement, o f f e r o r ' s  op t ion  t o  lease 
f a c i l i t y  exp i r e s  before  award and, a f t e r  award, another  
s u i t a b l e  f a c i l i t y  is s u b s t i t u t e d  f o r  one o r i g i n a l l y  eval-  
uated.  

CONTRACTS--NEGOTIATION--OFFERS OR PROPOSALS--EVALUATION-- 
CRITERIA--APPLICATION OF CRITERIA 

Where RFP, without  spec i fy ing  p r e c i s e  weights,  
advises  t h a t  d i f f e r e n c e  i n  weight between eva lua t ion  
f a c t o r s  i s  n o t  s i g n i f i c a n t  and fou r  f a c t o r s  are 
assigned weights  of 30, 25, 25 and 20 o f f e r o r s  
are s u f f i c i e n t l y  informed of r e l a t i v e  importance of 
eva lua t ion  criteria. 

CONTRACTS--NEGOTIATION--OFFERS OR PROPOSALS--EVALUATION-- 
CRITERIA--SUBCRITERIA-REASONABLY RELATED TO CRITERIA 

While agencies  are requi red  t o  i d e n t i f y  major eval-  
ua t ion  f a c t o r s  app l i cab le  t o  procurement, they need 
no t  e x p l i c i t l y  i d e n t i f y  va r ious  a s p e c t s  of each which 
w i l l  be  considered. A l l  t h a t  is  requi red  i s  t h a t  those  
a spec t s  no t  i d e n t i f i e d  by l o g i c a l l y  and reasonably 
r e l a t e d  t o  s t a t e d  eva lua t ion  cri teria.  

CONTRACTS--PROTESTS--GENERAL ACCOUNTING OFFICE PROCEDURES-- 
TIMELINESS OF PROTEST--SOLICITATION IMPROPRIETIES--APPARENT 
PRIOR TO BID OPENING/CLOSING DATE FOR PROPOSALS 

P r o t e s t  a l l e g i n g  t h a t  r eques t  f o r  proposals  can- 
t a ined  eva lua t ion  cri teria p r e j u d i c i a l  t o  
p r o t e s t e r  t h a t  is  n o t  f i l e d  u n t i l  a f t e r  r e c e i p t  of 
proposals  i s  untimely . 
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B-208582 S e p t .  2, 1 9 8 3  83-2 CPD 288 - Con. 
GENERAL ACCOUNTING OFFICE--JURISDICTION--CONTRACTS--DISPUTES-- 
BETWEEN PRIVATE PARTIES 

P r o t e s t  that  competi tor  obtained bus iness  c o n f i d e n t i a l  
and p ropr i e t a ry  information from p r o t e s t e r ' s  employees; 
t h a t  compet i tor  induced p r o t e s t e r ' s  employees t o  breach 
t h e i r  employment con t r ac t s ;  and t h a t  competitor other-  
wise f o s t e r e d  c o n f l i c t s  of i n t e r e s t  among p r o t c s t g r ' s  
employees are a l l e g a t i o n s  concerning improper bus iness  
p r a c t i c e s  which are no t  f o r  cons idera t ion  under GAO Bid 
P r o t e s t  Procedures.  

B-209097.2 Sept. 2, 1983 83-2 CPD 289 
CONTRACTS--PROTESTS--GENERAL ACCOUNTING OFFICE PROCEDURES-- 
RECONSIDERATION REQUESTS--ERROR OF FACT OR LAW--NOT 
ESTABLISHED 

When reques t  f o r  r econs ide ra t ion  conta ins  no f a c t u a l  
o r  l e g a l  grounds upon which p r i o r  dec i s ion  should be 
reversed o r  modified,  GAO w i l l  a f f i r m  dec i s ion  i n  which 
i t  refused  t o  consider  p r o t e s t  t h a t  s p e c i f i c a t i o n s  were 
i n s u f f i c i e n t l y  r e s t r i c t i v e  t o  p r o t e c t  Govt. 's i n t e r e s t  
as use r  and allowed b idders  t o  o f f e r ,  and agency t o  
accep t ,  f i r e  alarm system no t  conforming wi th  Occupa- 
t i o n a l  Safe ty  and Heal th  AdmELnistration r egu la t ions .  

B-209458, e t  aZ. Sept .  2, 1983 83-2 CPD 290 
BIDS--AMBIGUOUS--AMBIGUITY NOT ESTABLISHED 

Despi te  low fo re ign  b idde r ' s  r e f e rences  t o  domestic 
p o r t s  of loading ,  f o r  eva lua t ion  purposes s p e c i f i c  
r e fe rence  t o  f o r e i g n  p o r t  as shipping poin t  is  
accepted as only reasonable  i n t e r p r e t a t i o n  of b id .  
Therefore ,  b i d  is  Enambiguous and responsive.  

BIDS--EVALUATION--CRITERIA--BALANCE OF PAYMENT PROGRAM 
EVALUATION FACTOR--WmR 

GAO f i n d s  t h a t  t h e r e  i s  no l e g a l  impediment t o  Depart- 
ment of Defense (DOD) now recons ider ing  i t s  de ter -  
minat ion not t o  waive Balance of Payments Program 
eva lua t ion  f a c t o r  f o r  low b idder - - I s rae l i  firm--since 
waiver w a s  denied due t o  advice  of U.S .  Trade Representa- 
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t ive  (USTR) perceiyed by DOD t o  preclude waiver, USTR 
advises  t h a t  DOD percept ion  of t h a t  advice  d id  no t  pre- 
c lude  waiver, and procurement i s  preaward and c o r r e c t i v e  
a c t i o n  i s  poss ib le .  

CONTRACTORS--RESPONSIBILITY--DETERMINATION--REVIEW BY GAO-- 
AFFIMTIVE FINDING ACCEPTED 

Designation of fo re ign  manufacturing f a c i l i t i e s  con- 
ce rns  bidder  r e s p o n s i b i l i t y .  
con t r ac t ing  o f f i c e r ' s  a f f i r m a t i v e  determinat ion of 
r e s p o n s i b i l i t y ,  except i n  circumstances no t  present  here ,  
it w i l l  no t  consider  t h i s  conten t ion .  

Since GAO does no t  review 

CONTRACTS--PROTESTS--INTERESTED PARTY REQUIREMENT--PROTESTER 
NOT IN LINE FOR AWARD 

P r o t e s t  of award t o  f i rm  "A" is  dismissed where cour t  
is consider ing p ropr i e ty  of award t o  f i rm  "B," and i f  
cour t  r u l e s  a g a i n s t  f i rm  "B" making f i rm "A" e l i g i b l e  
f o r  award, p r o t e s t e r  is  n o t  i n t e r e s t e d  pa r ty  because 
t h e r e  are o t h e r  p o s s i b l e  awardees pr iced  lower than  
p r o t e s t e r .  

B-209707.2 Sept. 2, 1983 83-2 CPD 291 
CONTRACTS--PROTESTS--GENERAL ACCOUNTING OFFICE PROCEDURES-- 
RECONSIDERATION REQUESTS--ELIGIBLE PARTY REQUIREMENT 

Bidder who w a s  adversely a f f e c t e d  by p r i o r  deci-  
s ion ,  b u t  who d id  no t  submit comments during i n i -  
t i a l  p r o t e s t ,  is  proper pa r ty  t o  submit r eques t  f o r  
recons idera t ion  when t h a t  p a r t y  w a s  no t  n o t i f i e d  
t h a t  p r o t e s t  was f i l e d  wi th  GAO. 

CONTRACTS--PROTESTS--GENERAL ACCOUNTING OFFICE PROCEDURES-- 
RECONSIDERATION REQUESTS--ERROR OF FACT OR LAW--NOT 
ESTABLISHED 

Request f o r  r econs ide ra t ion  which does no t  con ta in  
information no t  previously considered is denied. 
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B-220029, B-210447 Sept. 2, 1983 83-2 CPD 293 
CONTRACTS-- NEGOTIATION--OFFERS OR PROPOSALS- -DEVIATIONS-- 
ACCEPTmILITY OF OFFER 

Rejec t ion  of mass immunization i n j e c t o r  t h a t  i s  
powered by compressed gas  o f f e r e d  as a l t e r n a t i v e  t o  
s p e c i f i e d  foot-powered i n j e c t o r  is  proper s i n c e  pro- 
curement i s  f o r  u n i t s  t o  be  used i n  f i e l d  and com- 
pressed gas ,  a l though gene ra l ly  a v a i l a b l e ,  may not  be  
r e a d i l y  a v a i l a b l e  i n  combat. 

CONTRACTS--NEGOTIATION--REQUESTS FOR PROPOSALS--SPECIFICATIONS-- 
RESTRICTIVE--GENERAL ACCOUflTING OFFICE RECOMMENDATION OF LESS 
RESTRICTION 

S p e c i f i c a t i o n  l i m i t i n g  purchase of hypodermic 
i n j e c t o r s  t o  those  e l e c t r i c a l l y  powered i s  un- 
duly r e s t r i c t i v e  of compet i t ion s i n c e  i n j e c t o r s  
are intended p r imar i ly  f o r  u se  i n  f i x e d  f a c i l i t i e s  
where o t h e r  power sources ,  such as compressed gas ,  
a l s o  can  be  u t i l i z e d .  Need f o r  spa re  p a r t s  stock- 
ing and a d d i t i o n a l  t r a i n i n g  do no t  themselves j u s t i f y  
restrict  ion.  

B-210082.2 Sept. 2, 1983 83-2 CPD 294 
CONTRACTS--NEGOTIATION--COMPETITION--EQUALITY OF COMPETITION-- 
LACKING 

P r i o r  dec i s ion ,  which concurred wi th  con t r ac t ing  
o f f i c e r ' s  dec i s ion  t o  conduct r e s o l i c i t a t i o n  
because of s o l i c i t a t i o n  ambigui t ies ,  m e t  requi red  
showing of pre judice .  
t o  compete on unequal b a s i s  and i t  w a s  unc lear  which 
o f f e r o r ,  absent  ambigui t ies ,  would have been low. 

Ambiguities caused o f f e r o r s  

CONTRACTS--PROTESTS--GENERAL ACCOUNTING OFFICE PROCEDURES-- 
RECONSIDERATION REQUESTS--ADDITIONAL EVIDENCE SUBMITTED 

Procuring agency's supplemental  r e p o r t ,  which 
w a s  rece ived  t h r e e  days a f t e r  GAO dec i s ion  w a s  
i s sued  has been considered a t  t h i s  time. 
mental  r e p o r t  suppor ts  dec i s ion .  

Supple- 
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B-220092 Sept. 2, 1983 83-2 CPD 295 
CONTMCTORS--RESPONSIBILITY--DETERMINATION--REVIEW BY GAO-- 
AFFIRMATIVE FINDING ACCEPTED 

GAO w i l l  no t  review a f f i rma t ive  determinat ion of 
r e s p o n s i b i l i t y  except under circumstances not  present  
here .  

CONT'RACTS--NEGOTIATION--REQUESTS FOR PROPOSALS--CONSTRUCTION-- 
ONE REASONABLE INTERPRETATION 

S o l i c i t a t i o n  requirement is not  ambiguous where 
only one reasonable  i n t e r p r e t a t i o n  i s  poss ib le .  

CONTRACTS- - NEGOTIATION--REQUESTS FOR PROPOSALS--EVALUATION 
CRITERIA--LIFE-CYCLE COSTING 

Where agency in tends  t o  conduct c o s t  eva lua t ion  
on b a s i s  of l i f e - cyc le  c o s t s ,  t h i s  i n t e n t i o n  must 
be spec i f i ed  i n  language of s o l i c i t a t i o n .  

S o l i c i t a t i o n  language which i n d i c a t e s  t h a t  agency 
w i l l  procure e x i s t i n g  design r a t h e r  than new design 
s i n c e  t h i s  w i l l  r e s u l t  i n  lowest l i f e - c y c l e  c o s t s  
does not  provide b a s i s  f o r  concluding t h a t  l i f e - c y c l e  
c o s t s  of o f f e red  e x i s t i n g  designs w i l l  be  evaluated.  

CONTRACTS--PROTESTS--GENERAL ACCOUNTING OFFICE PROCEDURES-- 
TIMELINESS OF PROTEST--SOLICITATIOf? IWROPRIETIES--APPARENT 
PRIOR TO BID OPENING/CLOSING DATE FOR PROPOSALS 

Where p r o t e s t  w a s  f i l e d  a f t e r  award, a l l e g a t i o n  t h a t  
performance t e s t i n g  should have been requi red  and con- 
ducted i s  untimely and w i l l  not  be considered s i n c e  i t  
relates t o  apparent  s o l i c i t a t i o n  impropriety ( f a i l u r e  
t o  provide f o r  o r  r e q u i r e  such t e s t i n g ) .  

Al lega t ion  t h a t  l i f e - cyc le  c o s t s  should have been 
evaluated where s o l i c i t a t i o n  d i d  not  provide f o r  
such eva lua t ion  relates t o  a l l eged  apparent  s o l i c i t a t i o n  
impropriety which must be  f i l e d  p r i o r  t o  c los ing  d a t e  
f o r  r e c e i p t  of i n i t i a l  proposals .  
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B-220259 S e p t .  2, 1983 83-2 CFD 296 
CONTRACTS--NEGOTIATION--REQUESTS FOR PROPOSALS--CONSTRUCTION-- 
REASONABLE INTERPRETATIOiV 

P r o t e s t e r ' s  a l l e g a t i o n  t h a t  RFP i s  ambiguous is 
without  m e r i t  because RFP is  no t  s u b j e c t  t o  two 
reasonable  2n te rp re t a t ions .  

CONTRA CTS- - PROTESTS- -ALLEGATIONS-- UNSUBSTANTIATED 

Where p r o t e s t e r  d i sag rees  w i t h  procuring agency's 
technical eva lua t ion  of success fu l  proposa l  vis-a-vis  
i t s  proposa l  without  producing s u f f i c i e n t  evidence t o  
e s t a b l i s h  eva lua t ion  w a s  unreasonable ,  p r o t e s t e r  has  
f a i l e d  t o  a f f i r m a t i v e l y  prove i t s  case. 

Al l ega t ion  of p r e j u d i c i a l  motives o r  d i sc r imina t ion  
a g a i n s t  p r o t e s t e r  is  n o t  supported where based on i n f e r -  
ence o r  suppos i t ion .  

CONTRACTS--PROTESTS--GENERAL ACCOUNTING OFFICE PROCEDURES-- 
TIMELINESS OF PROTEST--DATE BASIS OF PROTEST MADE KNOWfl TO 
PROTESTER--DOUBTFUL 

Where doubt exists concerning d a t e  p r o t e s t e r  became 
aware of b a s i s  of p r o t e s t ,  GAO r e so lves  doubt i n  favor  
of p r o t e s t e r .  

CONTRACTS--PROTESTS--GEIL'ERAL ACCOUNTING OFFICE PROCEDURES-- 
TIMELINESS OF PROTEST--SOLICITATION IMPROPRIETIES--NOT 
APPARENT PRIOR TO BID OPENING/CLOSING DATE FOR PROPOSALS 

P r o t e s t  a g a i n s t  ambiguity i n  RFP, a l l e g e d  as r e s u l t  
of award, i s  t imely f i l e d  when f i l e d  1 0  working days 
a f t e r  award under seemingly unambiguous WP. 

B-210276 Septa  2, 1983 83-2 CPD 297 
BIDS--MISTAKES--CORRECTION--AFTER BID OPENING--RULE 

Reg. a l lowing c o r r e c t i o n  of mis take  i n  c o n t r a c t o r ' s  
b i d  which i s  n o t  discovered u n t i l  a f t e r  b i d  opening 
a p p l i e s  on ly  where con t r ac to r  i nadve r t en t ly  inc ludes  i n  
i t s  b i d  something o t h e r  than  what it intended.  
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B-210276 Sep t .  2, 1983 83-2 CPD 297 - Con. 
BIDS--RESPONSIVENESS--FAILURE TO FURNISH SOMETZING REQUIRED-- 
PRICES 

Pr ic ing  information which w a s  requested i n  s o l i c i t a t i o n  
f o r  accounting purposes only and not  as b a s i s  f o r  
award is not  material and the re fo re  f a i l u r e  t o  inc lude  
such information does not  render  b id  nonresponsive. 

CONT'RACTS--PROTESTS--BURDEN OF PROOF--ON PROTESTER 

Where only evidence a s  t o  whether cont rac t ing  o f f i c i a l  
advised p r o t e s t e r  t o  inc lude  c e r t a i n  elements i n  i ts  b id  
is  c o n f l i c t i n g  s ta tements  by p r o t e s t e r  and con t r ac t ing  
o f f i c i a l s ,  and even a t  b e s t  p r o t e s t e r  relies upon "impli- 
cation" i n  conversat ion,  p r o t e s t e r  has  not  m e t  burden t o  
prove i t s  case. 

CONTRACTS--TUO-STEP PROCUREMENT--STEP ONE--SPECIFICATIONS-- 
DEVIATIONS- -EFFECT 

Outcome of bidding w a s  no t  a f f e c t e d  by s p e c i f i c a t i o n  
devia t ions  taken by awardee s ince  they d i d  not  g i v e  
awardee p r i c e  advantage exceeding d i f f e r e n c e  between 
its bid  and next  low b id  of p r o t e s t e r .  

B-210877, B-220877.2 S e p t .  2, 1983 83-2 CPD 280 
CONTRACTS--NEGOTIATION--OFFERS OR PROPOSALS--QUALIFICATIONS OF 
OFFERORS--"APPROVED SOURCE" REQUIREMEUT 

P r o t e s t  a l l e g i n g  t h a t  awardee w a s  no t  properly 
q u a l i f i e d  as approved source,  where procurement is 
r e s t r i c t e d  t o  approved sources  only,  is  denied s i n c e  
record shows t h a t  awardee submitted da t a  i n  compliance 
wi th  RFP which w a s  f u l l y  evaluated by appropr i a t e  
technical personnel.  Under these  circumstances,  t h e r e  
is  no b a s i s  t o  ob jec t  t o  q u a l i f i c a t i o n  of awardee as 
approved source.  

CONTRACTS--PROTESTS--GENERAL ACCOUNTING OFFICE PROCEDURES-- 
TIMELINESS OF PROTEST--DATE BASIS OF PROTEST MADE WOWN TO 
PROTESTER 
P r o t e s t  a l l e g i n g  u n f a i r  t reatment  because p r o t e s t e r  was 
given no opportuni ty  t o  submit o f f e r  on newly q u a l i f i e d  
item which w a s  no t  i d e n t i c a l  t o  i t e m  spec i f i ed  i n  RFP is  
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untimely s i n c e  i t  was n o t  r a i s e d  u n t i l  more than 10  work- 
ing  days a f t e r  p r o t e s t e r  learned  of b a s i s  of p r o t e s t .  

B-211403 Sept. 2, 1983 83-2 CFD 299 
CONTRACTS--NEGOTIATION--REQUESTS FOR PROPOSALS--SPECIFICATIONS-- 
MINIMUM NEEDS--ADMNISTRATIVE DETERMINATION 

With regard  t o  a c q u i s i t i c n  of c r i t i c a l  human sur- 
v i v a l  i t e m s ,  Govt. agencies  may l e g i t i m a t e l y  spec i fy  
i t e m s  w i t h  supe r io r  performance c h a r a c t e r i s t i c s  allow- 
ing  f o r  as much r e l i a b i l i t y ,  e f f e c t i v e n e s s  and s a f e t y  
i n  performing func t ion  f o r  which they  are designed as 
poss ib l e .  

CONTRACTS--NEGOTIATION--SOLE-SOURCE BASIS--JUSTIFICATION 

Decision t o  sole-source procurements of high perfor-  
mance n i g h t  v i s i o n  goggles because of urgent  need 
based on p r i o r  t e s t i n g  which determined t h a t  only one 
manufacturer had commercially a v a i l a b l e  off-the-shelf  
product  which could meet Govt. 's requirements is  no t  
ob jec t ionable .  

B-211479.2 Sept. 2, 1983 83-2 CPD 300 
CONTRACTS--PROTESTS--GEiVERAL ACCOUNTING OFFTCE PROCEDURES-- 
RECONSIDERATION REQUESTS--- ERROR OF FACT OR LAW--NOiL" 
ESTABLISHED 

Where request: f o r  r econs ide ra t ion  f a i l s  t o  demonstrate 
any erroneous f a c t  o r  l a w ,  p r i o r  dec i s ion  is  aff i rmed.  

B-211679 Sept. 2, 1983 83-2 CPD 301 
BONDS--PEi?FORMANCE- -SURETY- -CORPORATE v. INDIVIDUAL 
UNDERVRITER 

P r o t e s t  t h a t  payment and performance bonds which 
des igna te  ind iv idua l s  as s u r e t i e s  are n o t  equi- 
v a l e n t  t o  bonds underwr i t ten  by co rpora t e  s u r e t i e s  is 
without  m e r i t  as regs.  express ly  a u t h o r i z e  u s e  of 
bonds underwr i t ten  by ind iv idua l  s u r e t i e s .  
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B-211679 Sept. 2, 1983 83-2 CPD 301 - Con. 
CONTRACTORS--RESPONSIBILITY--DETERMINATION--REVIEW BY GAO 

Question of whether two ind iv idua l  s u r e t i e s  requi red  on 
each bond have s u f f i c i e n t  n e t  worths t o  cover b idde r ' s  
poss ib l e  d e f a u l t  is  matter of r e s p o n s i b i l i t y  t o  be 
decided by agency based on i t s  bus iness  judgment. 

B-221874 Sept. 2, 1983 83-2 CPD 302 
CONTRACTS--SMALL BUSINESS CONCERNS--AWARDS--SET-ASIDES-- 
ADMINISTRATIVE DETERMINATION--REASONABLE EPECTATION OF 
COMPETITION 

Where responses t o  n o t i c e  of intended s m a l l  business  
se t -as ide  and agency i n v e s t i g a t i o n  i n d i c a t e  t h a t  ade- 
qua te  competi t ion on se t - a s ide  w i l l  be  obtained a t  
reasonable  p r i c e s ,  p r o t e s t  t h a t  agency improperly decided 
t o  set procurement a s i d e  is  denied. 

CONTRACTS--SMALL BUSINESS CONCERNS--AWARDS--SET-ASIDE&- 
PROPRIETY 

Procurement f o r  a l coho l  and drug abuse prevent ion  
services may be  set a s i d e  f o r  s m a l l  bus iness  as 
s t a t u t e s  encouraging agencies  t o  e s t a b l i s h  suc-h 
programs do n o t  exclude procurements f o r  such services 
from Sma.11 Business A c t  requirements.  

B-212785 Septa  2, 1983 83-2 CPD 303 
BIDS--RESPONSIVENESS--FAILURE TO FURNISH SOMETHING REQUIRED-- 
BID SIGNATURE 

Rejec t ion  of b i d  from incumbent con t r ac to r  as non- 
responsive is proper  when b id  is  unsigned and n o t  
accompanied by o the r  material i n d i c a t i n g  b idde r ' s  
i n t e n t i o n  t o  b e  bound. 

B-208813.4 Sept. 6, 1983 83-2 CPD 304 
CONTRACT'S--NEGOTIATION--OFFERS OR PROPOSALS--PREPARATION-- 
COSTS--DENIED 

Award of proposal  prepara t ion  c o s t s  i s  only j u s t i f i e d  
i f  claimant shows both  t h a t  Govt.'s conduct towards 
claimant w a s  a r b i t r a r y  and cap r i c ious  and t h a t ,  i f  
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Govt. had a c t e d  proper ly ,  p r o t e s t e r  would have had 
s u b s t a n t i a l  chance of rece iv ing  award. Therefore ,  claim 
for: proposal  p repa ra t ion  c o s t s  based on a l l e g a t i o n s  of 
wrongdoing by o f f e r o r  r a t h e r  than by Govt. is dismissed. 

CONTRACTS-- PROTESTS--MOOT, ACADEMIC, ETC. QUESTIONS 

P r o t e s t  ob jec t ing  t o  con t r ac t  awarded more than  2 yea r s  
ago i s  academic, because hardware d e l i v e r i e s  are sub- 
t a n t i a l l y  complete and it  is  un l ike ly  t h a t  i n v a l i d a t i o n  
of award would r e s u l t  i n  new award t o  p r o t e s t e r  under 
o r i g i n a l  s o l i c i t a t i o n .  

B-212328.2 Sept. 6, 1983 83-2 CPD 305 
CONTRACTS--PROTESTS--ABEYANCE PENDING COURT ACTION 

GAO w i l l  n o t  cons ider  p r o t e s t  where material i s s u e  
presented i s  be fo re  cour t  of competent j u r i s d i c t i o n  
and cour t  has n o t  i nd ica t ed  i n t e r e s t  i n  GAO dec is ion .  

B-212635 Sept .  6, 1983 83-2 CPD 306 
CONTRACTS--PROFITS--ANTICIPATED 

C l a i m  f o r  damages based on matter p ro te s t ed  untimely 
w i l l  no t  be  considered.  

CONTRACTS--PROTESTS--GENERAL ACCOUNTING OFFICE PROCEDURES-- 
TIMELINESS OF PROTEST--CONSTR~CTUE NOTICE OF PROCEDURES 

Lack of a c t u a l  knowledge of Bid P r o t e s t  Procedures 
does n o t  excuse la te  f i l i n g  of p r o t e s t .  

B-212708 S e p t .  6, 1983 83-2 CPD 307 
CONTRACTORS--RESPONSIBILITY--DETERMINATION--REVIEW BY GAO 

P r o t e s t  a g a i n s t  b idde r ' s  a b i l i t y  t o  comply w i t h  
s p e c i f i c a t i o n s  concerns matter of r e s p o n s i b i l i t y  which 
GAO gene ra l ly  does no t  review. 

CONTRACTS- -PROTESTS--CONTRACT ADMNISTRATION--NOT FOR 
RESOLUTION BY GAO 

Contrac tor ' s  compliance wi th  s p e c i f i c a t i o n s  concerns 
admin i s t r a t ion  of c o n t r a c t  which is  n o t  f o r  r e so lu t ioE  
under Bid P r o t e s t  Procedures.  
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B-212777 S e p t .  6, 1983 83-2 CPD 308 
CONTRACTS--MBOR SURPLUS AREAS--TOTAL SET-ASIDES--PROPRIETY 

Tota l  l abo r  su rp lus  area se t -as ide  is proper  when 
cont rac t ing  agency has reasonable  expec ta t ion  of compe- 
t i t i o n  from respons ib l e  f i rms .  

B-211357 S e p t .  7, 1983 83-2 W D  309 
CONTRACTS--PROTESTS--GENERAL ACCOUNTING OFFICE PROCEDURES-- 
TIMZLINESS OF PROTEST--SOLICITATION IWROPRIETIES--APPARENT 
PRIOR TO BID OPENING/CLOSING DATE FOR PROPOSALS 

P r o t e s t  of a l l eged  r e a d i l y  d i s c e r n i b l e  s o l i c i t a t i o n  
d e f e c t  is  untimely because i t  w a s  no t  f i l e d  u n t i l  6 
months a f t e r  c los ing  d a t e  f o r  r e c e i p t  of i n i t i a l  
proposals .  

B-211923 Sept. 7, 1983 83-2 CPD 339 
CONTRACTS--PROTESTS--NONAPPROPRIATED FUND ACTIVITIES 

GAO w i l l  n o t  review award of permit t o  provide food 
and beverage service i n  park where permit does no t  in- 
vo lve  d i r e c t  expendi ture  of appropr ia ted  funds and only 
funds flowing t o  Govt. from permit i s  minimal, annual 
charge more i n  n a t u r e  of reimbursement f o r  admin i s t r a t ive  
expenses than  r e n t  f o r  u s e  of Govt. p roper ty  o r  payment 
of approximate commercial va lue  of permit.  

B-212874 Sept .  7, 1983 83-2 CPD 320 
CONTRACTORS--RESPONSIBILITY--DETERMINATION--REVIEW BY GAO 

P r o t e s t  cha l lenging  below-cost b idders  does n o t  
provide b a s i s  f o r  GAO tak ing  l e g a l  ob jec t ion  t o  accep- 
tance  of b i d  and f u t h e r ,  t o  ex ten t  p r o t e s t  ques t ions  
r e s p o n s i b i l i t y  determinat ion,  i t  i s  dismissed because 
GAO does n o t  review a f f i r m a t i v e  determinat ions of respon- 
s i b i l i t y  i n  absence of showing of f raud  o r  showing t h a t  
d .e f in i t ive  r e s p o n s i b i l i t y  cri teria i n  s o l i c i t a t i o n  were 
misapplied,  circumstances no t  present  here .  

CONTMCTS--PROTESTS--GENERAL ACCOUNTING OFFICE PROCEDURES-- 
TIMELINESS OF PROTEST--ADVERSE AGENCY ACTION EFFECT 
P r o t e s t  f i l e d  wi th  GAO more than  10 working days 
a f t e r  p r o t e s t e r  l e a r n s  of agency's d e n i a l  of p r o t e s t  
f i r s t  f i l e d  wi th  agency is untimely. 
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B-211120 Sept. 12, 1983 83-2 CPD 311 
BIDS- -PREPARATION-- COSTS- -NONCOmENSABLE 

Since  Govt. a c t i o n  d i d  no t  preclude s m a l l  
bus iness  p a r t i c i p a t i o n  i n  sale, claim f o r  b id  
p repa ra t ion  c o s t  i s  denied. 

SALES--SMALL BUSINESS CONCERNS--AWARDS--SEPARABLE - V.  AGGREGATE 

P r o t e s t  t h a t  sale i n v i t a t i o n  should no t  have permit ted 
b i d s  on aggregate  i t e m  basis ( a l l  o r  none) i n  derogat ion 
of p a r t i c i p a t i o n  by small bus inesses  is denied s i n c e  
record  r e f l e c t s  a c t i v e  p a r t i c i p a t i o n  by small bus inesses  
and l o g i c a l  b a s i s  f o r  grouping of items and permi t t ing  a l l  o r  
none b ids .  

B-222098 Sept. 42, 1983 83-2 CPD 312 
BIDS- -EVALUATION- -PROPRIETY--CRITERIA OF EVALUATION 

Since  award must be  based on cri teria s t a t e d  i n  
s o l i c i t a t i o n ,  i t  would have been improper t o  award 
p r o t e s t e r  preference  as minority-owned f i r m  loca ted  i n  
l a b o r  s u r p l u s  area where t h e s e  f a c t o r s  were no t  s t a t e d  
i n  s o l i c i t a t i o n .  

BIDS--EVALUATXON--PROPRIETY--UPHELD 

There is no m e r i t  t o  conten t ion  that second low 
b idder  a l s o  should have received award where agency 
determined t h a t  low b idder  w a s  capable  of f u l f i l l i n g  a l l  
of i t s  requirements.  

CONTRACTORS- -RESPONSIBILITY- - DET~~~rNATITIoIv--REVrEW BY GAO-- 
AE'FIRMATIVE FIAQING ACCEPTED 

GAO does n o t  review p r o t e s t s  a g a i n s t  a f f i r m a t i v e  
de te rmina t ions  of r e s p o n s i b i l i t y  except i n  circum-. 
s t ances  n o t  a p p l i c a b l e  here. 

B-212341 Sept.  12, 1983 83-2 CPD 313 

Low b i d  which con ta ins  $9  v a r i a t i o n  i n  u n i t  p r i c e  
between f i r s t  year  p r i c e  of $42,009 f o r  s o l i c i t a -  
t i o n  i t e m  and o t h e r  year  p r i c e s  i n  mul t iyear  pro- 

BIDS--PRICES--LEVEL PRICING CLAUSE--BID RESPONSIVENESS 
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curement may be  accepted, d e s p i t e  v i o l a t i o n  of t h e  
s o l i c i t a t i o n ' s  level  p r i c ing  provis ion ,  where record 
shows that there would be no p re jud ice  t o  o the r  
b idders ,  given $2,258,395 d i f f e r e n c e  between low b id  
and second low b id .  

B-212403.2 S e p t .  12, 1983 83-2 CPD 314 
CONTRACTS-- NEGOTIATION--LATE PROPOSALS AND QUOTATIONS-- 
REJECTION PROPRIETY 

L a t e  proposal  w a s  p roper ly  r e j e c t e d  where none of 
except ions i n  s o l i c i t a t i o n  permi t t ing  c-onsiderat ion 
of la te  proposals  are app l i cab le .  

CONTRACTS--PROTESTS--GENERAL ACCOUNTING OFFICE PROCEDURES-- 
TIMELINESS OF PROTEST--SOLICITATION IWROPRIETIES--APPARENT 
PRIOR TO BID OPENING/CLOSING DATE FOR PROPOSALS 

P r o t e s t  a g a i n s t  r e j e c t i o n  of l a t e  proposal  on 
grounds t h a t  extension of t i m e  i n  amendment t o  RFP 
w a s  unreasonably s h o r t  and t h a t  provis ion  i n  RFP 
l i m i t i n g  proof of mai l ing t o  c e r t i f i e d  o r  r eg i s -  
t e r e d  m a i l  w a s  unreasonable when s i z e  of proposal  
package made such m a i l  service unavai lab le  cons t i -  
t u t e s  p r o t e s t  a g a i n s t  a l l eged  impropr ie t ies  i n  sol-  
i c i t a t i c rn  which untimely s i n c e  p r o t e s t  w a s  no t  recei- 
ved i n  our  Of f i ce  o r  i n  con t r ac t ing  agency before  c los ing  
d a t e  f o r  r e c e i p t  of proposals .  

B-212713 S e p t .  12, 1983 83-2 CPD 315 

REQUIREMENTS--FAILURE TO INSERT MAXIMUM PR.TCE FOR LINE ITEM 
BIDS--RESPONSIVEiVESS--PRICING RESPONSE NONRESPONSIVE TO IFB 

Bidder 's  f a i l u r e  t o  i n s e r t  maximum p r i c e  f o r  l i n e  i t e m  
requi red  by s o l i c i t a t i o n  i s  material dev ia t ion  t h a t  
renders  b id  nonresponsive. 

B-222733 S e p t .  12, 1983 83-2 P D  316 
BIDDERS--INVITATION RIGHT--FAILURE TO SOLICIT BIDS--INCWENT 
CONTRACYOR 

Fact  t h a t  incumbent con t r ac to r  d id  n o t  r ece ive  s o l i c i -  
tation f o r  c u r r e n t  procurement does not  c o n s t i t u t e  com- 
p e l l i n g  reason t o  r e s o l i c i t  agency needs where no showing 
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has been made that adequate  competi t ion w a s  n o t  obtained,  
that p r i c e s  obtained were unreasonable,  o r  t h a t  f a i l u r e  w a s  
r e s u l t  of d e l i b e r a t e  o r  conscious at tempt  t o  preclude incum- 
bent  con t r ac to r  from competing. 

B-208065 Sept. 13 ,  1983 83-2 CPD 317 
CONTRACTS- -PROTESTS- -ALLEGATIONS- - UNSUBSTANTIATED 

GAO w i l l  n o t  i n v e s t i g a t e  complainant 's  ba re  alle- 
ga t ions  t o  assist complainant i n  e s t a b l i s h i n g  t r u t h  of 
a l l e g a t i o n s .  

GENERAL ACCOUNTING OFFICE--JURISDICTION--GRANTS-IN-AID-- 
PROTESTS AGAINST GRANT AWARDS- -NO AUTHORITY TO CONSIDER 

Complaint regarding award of coopera t ive  agreements w i l l  
no t  be  considered where complainant has not  made some 
showing that c o n t r a c t s  r a t h e r  than coopera t ive  agreements 
should have been used o r  t h a t  c o n f l i c t  of i n t e r e s t  w a s  
involved. 

B-212037.3 Sept.  1 3 ,  1983 83-2 CPD 318 
CONTRACTS--PROTESTS--GENERAL ACCOUNTING OFFICE PROCEDURES'-- 
TIMELINESS OF PROTESTS--DATE BASIS OF PROTEST MADE KNOWN TO 
PROTESTER 

P r o t e s t  t o  GAO f i l e d  more than  10  days a f t e r  p r o t e s t e r ' s  
r e c e i p t  of n o t i f i c a t i o n  t h a t  i t s  b id  w a s  r e j e c t e d  as non- 
responsive and n o t i f i c a t i o n  of award is  untimely and no t  f o r  
cons idera t ion .  Even though p r o t e s t  was submitted t o  GAQ by 
c e r t i f i e d  m a i l ,  we w i l l  no t  consider  i t  as except ion t o  our  
gene ra l  r u l e  s i n c e  c e r t i f i e d  let ter w a s  no t  mailed not  later 
than  f i f t h  day p r i o r  t o  f i n a l  d a t e  f o r  t imely f i l i n g  of pro- 
test wi th  GAO. 

B-212080 Sept.  13,  1983 83-2 P D  319 
BIDS--PRICES--REASONABLENESS--ADMINISTRATIVE DETEmINATION 

Determination concerning p r i c e  reasonableness  is 
matter of admin i s t r a t ive  d i s c r e t i o n  which GAO w i l l  
no t  ques t ion  un le s s  determinat ion is  unreasonable o r  
t h e r e  is showing of bad f a i t h  o r  f raud .  
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B-212080 S e p t .  13, 4983 83-2 CPD 319 - Con. 
CONTRACTS- -A WARDS--PROCEDURA.L DEFECTS 

Procedural  def ic iency  does not  a f f e c t  v a l i d i t y  of 
properly awarded cont rac t .  

CONTRACTS--PROTESTS--ALLEGATIONS--NOT PREJUDICIAL 

P r o t e s t e r  w a s  no t  prejudiced by f a c t  t h a t  low 
o f f e r o r  provided longer  warranty per iod than 
p r o t e s t e r .  

CONTRACTS--REQUESTS FOR QUOTATIONS--SPECIFICATIONS--NEW 
EQUIPMENT 

New equipment is no t  requi red  where s p e c i f i c a t i o n s  
do no t  ca l l  f o r  it. 

COflTR4 CTS--SMA LL BUSINESS CONCERNS--A WARDS- -SMALL BUSINESS 
ADMINISTR4TION 'S AUTHORITY- -SIZE DETEWNATION 

GAO w i l l  not review quest ion of s m a l l  business  s i z e  
s t a t u s ,  because Small Business Adminis t ra t ion has sta- 
t u t o r y  a u t h o r i t y  t o  conclusively determine small bus iness  
s i z e  s t a t u s  f o r  Federal  procurements. 

B-212696 S e p t .  1 3 ,  1983 83-2 CPD 320 
COflTRACTORS--RESPONSIBILITY--DETERMINATION--REVIEW BY GAO-- 
AFFIRMATIVE FINDING ACCEPTED 

GAO does n o t  review a f f i r m a t i v e  determinat ions 
of r e s p o n s i b i l i t y  except i n  l imi t ed  circumstances 
no t  app l i cab le  here .  

CONTRACTS--PROTESTS--CONTRACT ADMINISTR4TION--NOT FOR 
RESOLUTION BY GAO 

P r o t e s t  t h a t  p o t e n t i a l  awardee might no t  comply 
w i t h  c o n t r a c t  requirements based on p r i o r  agency 
acceptance of nonconforming i t e m  involves  con t r ac t  
admin i s t r a t ion  and compliance and i s  not  f o r  re- 
s o l u t i o n  under GAO'S Bid P r o t e s t  Procedures. 
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B-222796 S e p t .  13, 1983 83-2 CPD 321 
BTDS--INVITATION FOR BZDS--AMENDMENTS--FAILURE TO 
ACKNOWLEDGE--BTD NONRESPONSIVE 

Bidder 's  f a i l u r e  t o  acknowledge material amendment 
renders  i t s  b i d  nonresponsive. Deficiency may n o t  be 
waived on b a s i s  t h a t  b idder  d id  no t  r ece ive  amendment 
where t h e r e  i s  no evidence of d e l i b e r a t e  e f f o r t  by agency 
t o  prevent  b idder  from competing on procurement. 

B-208449.2 Sept. 14, 1983 83-2 CPD 322 
CONTRACTS--PROTESTS--INTERESTED PARTY REQUIREMENT--PROTESTER 
NOT IN LINE FOR AWARD 

Fifth-low respons ive  b idder  under canceled s o l i c i t a t i o n  
is  no t  " i n t e r e s t e d  par ty"  under GAO Bid P r o t e s t  Procedures 
t o  p r o t e s t  c a n c e l l a t i o n  where, even i f  p r o t e s t  w e r e  
sus ta ined ,  f i r m  would no t  be  i n  l i n e  f o r  award. 

B-210754.3 Sept. 14, 1983 83-2 CPD 323 
CONTRACTS--PROTESTS--GENERAL ACCOUNTING OFFICE PROCEDURES-- 
RECONSIDERATION REQUESTS--TIMELINESS 

Where GAO i s  n o t i f i e d  t h a t  p r o t e s t e r  seeks recon- 
s i d e r a t i o n  bu t  p r o t e s t e r  f a i l s  t o  f u r n i s h  f a c t u a l  o r  
l e g a l  b a s i s  f o r  reques t ing  recons idera t ion  wi th in  10  
working days a f t e r  r e c e i p t  of GAO dec i s ion ,  r eques t  
f o r  r econs ide ra t ion  i s  dismissed as untimely. 

B-211555 Sept. 14, 1983 83-2 CP3 324 
CONTRACTS--PROTESTS--GENERAL ACCOUNTING OFFICE PROCEDURES-- 
TIMELINESS OF PROTEST--CONSTRUCTIVE NOTICE OF PROCEDURES 

Although p r o t e s t e r  a l l e g e s  t h a t  i t  d id  not  know of 
requirement concerning t i m e  f o r  f i l i n g  of p r o t e s t ,  
untimely p r o t e s t  may n o t  b e  considered because b idders  
a r e  on c o n s t r u c t i v e  n o t i c e  of requirement.  

CONTRACTS--PROTESTS--GENERAL ACCOUNTING OFFICE PROCEDURES-- 
TIMELINESS OF PROTEST--SOLICITATION IMPROPRIETIES--APPARENT 
PRIOR TO BID OPENING/CLOSING DATE FOR PROPOSALS 

P r o t e s t  a l l e g i n g  t h a t  s p e c i f i c a t i o n s  contained i n  
s o l i c i t a t i o n  are unduly restrictive i s  dismissed as 
untimely s i n c e  it w a s  n o t  f i l e d  be fo re  b i d  opening 
da te .  
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B-2l2853 Sept. 14, 1983 83-2 CPD 325 
CONTlMC2S--PROTESTS--ISSUES IN LITIGATION 

GAO w i l l  no t  cons ider  b i d  p r o t e s t  when i s s u e s  pre- 
sen ted  are be fo re  U.S. D i s t r i c t  Court and cour t  has no t  
expressed i n t e r e s t  i n  such dec is ion .  

B-209458.5 Sept .  15 ,  2983 83-2 CiDD 326 
BIDS--EVALUATION--FOREIGN COUNTRY END PRODUCTS 

Awards t o  con t r ac to r  o f f e r i n g  product of fo re ign  sub- 
con t r ac to r  are no t  a f f e c t e d  by Dept. of Commerce tem- 
porary o rde r  a l l eged ly  denying export  p r i v i l e g e s  t o  sub- 
con t rac to r  because o rde r  appl ied  only t o  U.S.  o r i g i n  
commodities o r  technology. 

B-210049 Sept. 15 ,  1983 83-2 CPD 327 
BIDS--INVITATION FOR BIDS--DEFECTIVE--EVALUATION CRITERIA 

IFB conta in ing  b i d  eva lua t ion  c l a u s e  which d id  not  provide 
f o r  award on b a s i s  of tatal  c o s t  of work w a s  de fec t ive .  
Award t o  low bidder  on t o t a l  work i s  upheld,  however, s i n c e  
p r o t e s t e r  has  no t  shown pre judice .  

B-210172 S e p t .  1 5 ,  1983 83-2 CPD 328 
CONTRACTS--SMALL BUSINESS CONCERNS--AWARDS--SMALL BUSINESS 
ADMINISTRATION’S AUTBORITY--SIZE DETEhWINATION 

The Small Business Adminis t ra t ion,  no t  GAO, has s t a t u -  
t o r y  a u t h o r i t y  t o  conclus ive ly  determine whether concern 
i s  s m a l l  bus iness  f o r  purposes of p a r t i c u l a r  procurement. 

OFFICER7 AND EMPLOYEES--CONFLICT OF INTEREST STATUTES-- 
AWARD OF GOVERMNT CONTRACTS--PROPRIETY 

Agency d i d  not  abuse i t s  d i s c r e t i o n  i n  determining t h a t  
i t  may accept  l o w  b id  f o r  s p o r t s  o f f i c i a t i n g  services from 
organiza t ion  it regards  as s u b s t a n t i a l l y  owned o r  con t ro l l ed  
by Govt. employees where p r i c e  of only o t h e r  bidder  is  
approximately 25 percent  higher  and record i n d i c a t e s  t h a t  
same ind iv idua l s  a c t u a l l y  would perform t h i s  e s s e n t i a l l y  
part-t ime work r ega rd le s s  of which b idder  was awarded COR- 
tract. 
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B-230272 Sep t .  25, 1983 83-2 CPD 328 - Con. 
OFFICERS AND EMPLOYEES--CONFLICT OF INTEREST STATUTES--AWARD 
OF GOVERNMENT CONTRACTS--PROPRIETY 

P r o t e s t  t h a t  performance of s p o r t s  o f f i c i a t i n g  s e r v i c e s  
by a c t i v e  duty m i l i t a r y  and by c i v i l i a n  Govt. personnel  
would v i o l a t e  dua l  compensation l a w s  is  denied where 
p r o t e s t e r  has  n o t  borne i ts  burden of proof .  

3-212272 S e p t .  15,  1983 83-2 CPD 329 
BONDS--BID--REQUIRE~NT--ADMINISTRA!PIVE DETERMINATION 

P r o t e s t  a g a i n s t  requirement f o r  b i d  bond i n  commi- 
s a r y  shelf-s tocking and c u s t o d i a l  service s o l i c i t a t i o n  
is without  m e r i t  s i n c e  con t r ac t ing  agency has d i s c r e t i o n  
t o  determine whether need exists f o r  such requirement. 
Record shows t h a t  b i d  bond w a s  considered necessary because 
c o n t r a c t o r  would be handling cons iderable  amount of Govt. 
p roper ty  and because agency considered shelf-s tocking 
service e s s e n t i a l  t o  opera t ion  of m i l i t a r y  base.  

CONTRACTS--PROTESTS--INTERESTED PMTY REQUIREMENT--PROTESTER 
NOT IN LINE FOR AWARD--INTERESTED PARTY NONETHELESS 

GAO w i l l  cons ider  p r o t e s t  by s i x t h  low bidder  a g a i n s t  
s o l i c i t a t i o n ' s  b i d  bond requirement because requirement 
i s  material one and appropr i a t e  remedy might be  cancel-  
l a t i o n  and r e s o l i c i t a t i o n  were GAO t o  r u l e  t h a t  i t  w a s  
unreasonably r e s t r i c t i v e  of competit ion.  

B-212862 S e p t .  15, 1983 83-2 CPD 330 
BIDS--RESPONSIVENESS--3ID GUARANTEE REQUIREMENT 

Bid i s  ncnresponsive where s o l i c i t a t i o n  r e q u i r e s  bid 
guarantee,  p r o t e s t e r  d e l i v e r s  i t s  b id  guarantee day 
a f t e r  b i d  opening, and except ions t o  b i d  guarantee 
requirement under Defense Acquis i t ion  Regulation 
10-102.5 (Defense Acquis i t ion  C i rcu la r  No. 76-20, 
Sept.  17,  1979) do no t  apply. 

B-208280.2 S e p t .  16 ,  1983 83-2 CPD 331 
CONThYCTS--IN-HOUSE PERFORMANCE - V.  CONTRACTING OUT--COST 
COMPARISON 
P r o t e s t  that c e r t a i n  material l i n e  items i n  c o s t  
comparison were  improperly excluded o r  miscalcu- 
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l a t e d  is  denied, as GAO f i n d s  no evidence that 
such computations w e r e  n o t  i n  accord wi th  app l i cab le  
c o s t  comparison guide l ines .  

B-208180.2 S e p t .  16 ,  1983 83-2 CPD 332 
GENERAL ACCOUNTING OFFICE--JURISDICTION--CONTRA.CTS--IN-HOUSE 
PERE'ORWNCE V. CONTBACT OUT--COST CONPARISON--REVISION AFTER 
ADMZNISTRU- APPEAL 

Decision by agency t o  recompute c e r t a i n  l i n e  i t e m s  
of c o s t  comparison i n  response t o  i n i t i a l  appeal  by 
i n t e r e s t e d  union is  sub jec t  t o  GAO review a u t h o r i t y  
t o  ex ten t  t h a t  such recomputation may have m a t e r i a l l y  
a f f e c t e d  comparison's u l t i m a t e  outcome. 

CONTRA CTS-- IN-HOUSE PERE'OMNCE V. CONTmCTIflG OUT-- COST 
COMPARISON- -REVISION AFTER ADMIN~STRATIVE APPEAL-- PROPRIETY 

P r o t e s t  t h a t  r ev i s ion  of c o s t  comparison by agency a f t e r  
b i d  opening, i n  response t o  appeal  by a f f e c t e d  pa r ty ,  
w a s  improper is  denied. It would be incongruous t o  
e s t a b l i s h  appeal  procedure but  preclude c o s t  comparison 
r e v i s i o n s  based on appeal  o r  based on matters t h a t  become 
evident  through appeal  process.  

B-208184 Sept .  16, 1983 83-2 CPD 332 
CONTRACTS- - NEGOTIATION- -OFFERS OR PROPOSALS- - EVALUATION- - 
COST REALISM--FUNCTION 

W i l l  cos t"  a n a l y s i s  o r  c o s t  realism a n a l y s i s  I f  

i s  sepa ra t e  and a p a r t  from technical ana lys i s .  
Resul t s  of bo th  a n a l y s i s  are used t o  make award 
determinat ion.  
n e u t r a l i z e  t echn ica l  proposals  o r  render  them equal.  

" W i l l  cost"  a n a l y s i s  does n o t  

CONTRACTS--NEGOTIATION--OFFERS OR PROPOSALS--EVALUATION-- 
CRITERIA--ORDER OF IMPORTANCE 

S o l i c i t a t i o n  must c l e a r l y  adv i se  o f f e r o r s  of broad 
scheme of scor ing  t o  be employed and g ive  reasonably 
d e f i n i t e  information concerning re la t ive importance 
of eva lua t ion  f a c t o r s  i n  r e l a t i o n  t o  each o the r .  
Based on comparison of s o l i c i t a t i o n ' s  d e s c r i p t i o n  of 
re la t ive importance of eva lua t ion  f a c t o r s  t o  scor ing  
scheme employed by procuring agency, GAO carmot f i n d  
any incons is tency  between s o l i c i t a t i o n  and scheme. 
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B-208184 S e p t .  16, 1983 83-2 P D  332 - Con. 
CONTRACTS--NEGOTIATION--OFFERS OR PROPOSALS--WALL'AT.TON-- 
TECHNICAL ACCEPTABILITY--SCOPE OP GAO REVIEW 

GAO's function in considering objections to technical 
evaluathis of proposals is not to evaluate proposals, 
but to examine record and consider whether procuring 
agency's determinations have been clearly shown to be 
unreasonable. Based on review of record, GAO cannot 
question agency's technical conclusions or award 
to higher cost offeror whose proposal was considered to 
be "significantly superior ." 

B-208684 1983 83-2 CPD 333 
CONTRACTS--IN-HOUSE PERFORIQYNCE - V. CONTRACTING OUT-- 
SOLICITATION PROVISIONS 

GAO sustains protest challenging agency decision to perform 
services in-house, based on comparison of Govt. estimate 
with protester's offer, since agency failed to comply with 
procedures for conducting cost comparison identified in request 
for proposals, and that failure casts doubt on validity of 
outcome of comparison. 

CONTRACTS--IN-HOUSE P E R F O W C E  V. CONTRACTING OUT-- 
SOLICITATIOIV PROVISIONS--COUTRART TO AGENCY REGULATIONS 

Agency's compliance with internal directive providing 
that labor costs should be included in Govt. estimate 
only for portion of first year of performance is impro- 
per where cost comparison procedures identified in soli- 
citation expressly state that full labor costs will be 
included for first year. 

SOLICITATION PROVISIONS--STATEME?T OF WORK 
Statement of work in solicitation is inadequate where 
it states that offerors are only to include cost of 
work being performed by the in-house work force, but 
does not  indicate that the in-house work force is not 
performing certain work which seems to be encompassed 
by the statement of work. 

CONTRACTS--IN-HOUSE PERFORMANCE V. CONTRACTING OUT-- 
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B-209544 Sept. 16, 1983 83-2 CPD 334 
CONTRACTS--PROTESTS--ABEYANCE PENDTNG TNSPECTOR GENERAL 
INVESTIGATION 

When procuring agency's Inspector General is investi- 
gating procurement, is considering veracity of report on 
which protest is based, and has held discussions with 
Dept. of Justice, GAO will close file without action 
until investigation and any subsequent criminal 
proceedings are complete. 

B-209671 Sept .  16, 1983 83-2 CPD 335 
CONTRACTS--NEGOTIATION--REQUESTS FOR PROPOSALS--SPECIFICATIONS- 
BENCHMARK TESTS--USE AS EVALUATION TOOL 

Protest against exclusion from competitive range is 
denied where protester failed in operational capa- 
bility demonstration (OCD) to demonstrate ability 
to satisfy mandatory requirements and protester rejec- 
ted opportunity to rerun OCD. 
may not have been clearly stated in solicitation, in- 
structions and materials for OCD, provided to offerors 
8 weeks in advance, clarified and refined statement of 
requirements sufficiently to put offerors on notice of 
actual needs. 

Although requirements 

CONTRACTS--PROTESTS--GENERAL ACCOUNTING OFFICE PROCEDURES-- 
TIMELINESS OF PROTEST--DATE BASIS OF PROTEST MADE KNOWN TO 
PROTESTER 

Contention that agency-supplied programs, to be used for 
conduct of operational capability demonstration, did not 
comply with requirements of RFP is untimely filed where 
protester has test materials, including programs, in 
possession for 8 weeks prior to OCD, but did not protest 
before demonstration date. 

B-212579 S e p t .  16, 1983 83-2 CPD 336 
CONTRACTS-- NEGOTIATION- -SOLE-SOURCE BASIS--COMPETITION 
AVAILABILITY 
Protest is sustained where agency justified sole- 
scurce award on bases that only design of awardee's pro- 
duct had been adapted t o  Govt.'s needs and that alternate 
products could not be considered given required delivery 
dates and time needed for other firms to design, test and 
initiate production of satisfactory alternate product, where 
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record shows that producers  of comparable products  coulcl 
have s a t i s f i e d  Govt. 's  minimum needs equa l ly  w e l l  i f  g iven 
oppor tuni ty  and t h a t  they  would have had time t o  m e e t  Govt. 's  
requi red  d e l i v e r y  d a t e s  i f  agenry had i n i t i a t e d  competi t ion 
when i ts  needs w e r e  f i r s t  known. 

CONTRACTS--NEGOTIATION--SOLE-SOURCE BASIS--JUSTIFICATION-- 
INADEQUATE 
Agency b e l i e f  t h a t  a r t ic le  t o  be procurred was 
sub jec t  t o  p a t e n t  c l a i m  does not  j u s t i f y  dec is ion  t o  
award sole-source c o n t r a c t ,  s i n c e  such claim, s tanding  
a lone ,  does not  j u s t i f y  sole-source negot ia ted  award 
t o  purported pa ten t  holder where competi t ion is  other-  
w i s e  poss ib l e .  

COiVTRACTS--NEGOTIATION--SOLE-SOURCE BASIS--PATENTED ARTICLES 

P r o t e s t  i s  sus t a ined  where agency j u s t i f i e d  non- 
competi t ive award on b a s i s  of pub l i c  exigency, bu t  record 
show t h a t  compet i t ion was p o s s i b l e  through use of ex- 
pedi ted  procedures.  

B-212714 Sept .  1 6 ,  1983 83-2 CPD 337 

OTHER GOVERNMENT AGENCIES--PROCUREMENT UNDER 81al PROGRAM- 

Se lec t ion  of con t r ac to r  under sec .  8(a) of Small 
Business A c t  is e s s e n t i a l l y  wi th in  d i s c r e t i o n  of con- 
t r a c t i n g  agency and S m a l l  Business Adminis t ra t ion,  and 
thus  w i l l  no t  be quest ioned absent  wi ther  showing of 
f r aud  or  bad f a i t h  on Govt. 's p a r t  o r  t h a t  app l i cab le  
regs .  w e w  no t  followed. 

SMALL BUSINESS ADMINISTRATION- -CONTRACTS--CONTRACTING WITH 

AWARD VALIDITY--REVIEW BY GAO 

B-222716 Sept. 16,  1983 83-2 CPD 338 
CONTRACTORS--RESPOIVSIBILITY--DETERUNATION--REVIEW BY GAO-- 
AFFIRMATIVE FI,s7DING ACCEPTED 

P r o t e s t  contending b idder  is  incapable  of meeting s o l l c i t a t i o n  
requirement t h a t  hand t o o l s  be manufactured wholly i n  U.S. 
is dismissed s i n c e  i t  cha l lenges  agency's a f f i r m a t i v e  
determinat ion t h a t  bidder  can m e e t  requirement and concerns 
matter of r e s p o n s i b f l t t y .  Afifmattve determinat ions of 
r e s p o n s i b i l i t y  are no t  s u b j e c t  t o  GAG review i n  absence of 
showing of poss ib l e  f raud o r  bad f a i t h  by procurirtg o f f i c i a l s  
o r  t h a t  s o l i c i t a t i o n  conta ins  d e f i c i t i v e  r e s p o n s i b i l i t y  
cr i ter ia  which haye a l l eged ly  been misapplied.  
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B-209393 Sept. 19, 1983 83-2 CPD 340 
CONTRACTORS-- INCLlMBENT--COi@ETITIVE ADVANTAGE 

P r o t e s t  t h a t  procuring agency is  requi red  t o  
equal ize  incumbent c o n t r a c t o r ' s  compet i t ive advan- 
t age  i s  denied where advantage is  no t  r e s u l t  of 
p re fe r r ed  t reatment  o r  o the r  u n f a i r  a c t i o n  by Govt. 

CONTRACTS--NEGOTIATION--REQUESTS FOR PROPOSALS--SPECIFICATIONS-- 
CONFORU4BILITj? OF EQUPMEllT, ETC. OFFERED--PERFORMANCE 
SPE CIi?ICA.l'IONS 

Where RFP conta in ing  performance-oriented speci-  
f i c a t i o n s  permits  o f f e r o r s  t o  propose o l d  equipment; 
o r  mixture  thereof  f o r  s p e c i f i e d  po r t ion  of work, RFP 
need no t  e s t a b l i s h  d i f f e r e n t  eva lua t ion  bases  f o r  o ld  
and new equipment, s i n c e  c o n s i s t e n t  w i t h  RFP as i ssued  
agency w i l l  eva lua te  a l l  proposals  as t o  whether, and 
what e x t e n t ,  equipment o f f e red  meets performance 
cri teria,  which is  not  dependent upon equipment's age.  

B-209858.2, B-209858.3 Sept. 19, 1983 83-2 CPD 341 
CONTRA,CTS--PROTESTS--ALLEGATIONS--UNSUBSTANTIATED 

P r o t e s t  a l l e g i n g  t h a t  t rac tor -scraper  o f f e red  by 
awardee does no t  comply wi th  Product Experience 
Qua l i f i ca t ion  c l a u s e  of s o l i c i t a t i o n  i s  denied 
where record i n d i c a t e s  t h a t  awardee's equipment, 
whether viewed as la tes t  s tandard model o r  latest 
s tandard model w i th  commercially accepted change, 
complies w i th  c lause .  

GONTRACTS--PROTESTS--INTERESTED PARTY REQUIREMENT--POTENTIAL 
SUBCONTRACTORS--NOT ELIGIBLE FOR AWARD 

GAO w i l l  no t  consider  p r o t e s t  by p o t e n t i a l  subcontrac- 
t o r  t o  unsuccessful  o f f e r o r  s i n c e  p r o t e s t  cha l lenges  
p ropr i e ty  of procuring agency's r e f u s a l  t o  cons ider  
o f f e r o r ' s  la te  modi f ica t ion  and, t he re fo re ,  p r o t e s t e r ,  
who is  i n e l i g i b l e  f o r  award, is  not  i n t e r e s t e d  p a r t y  
under GAO Bid P r o t e s t  Procedures. 
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B-210757 Sept. 29, 1983 83-2 CPD 342 
BIL?S--INVTl'ATION FOR BIDS--CANCELLATION--AFTER BID OPENING-- 
DEFECTIVE SOLICITATION 

Where s o l i c i t a t i o n  does no t  con ta in  adequate speci-  
f i c a t i o n s  f o r  c o n t r a c t  performance, cance l l a t ion  and 
readvert isement  of s o l i c i t a t i o n  w i t h  rev ised  speci-  
f i c a t i o n s  i s  appropr i a t e .  
changes t o  s p e c i f i c a t i o n s  wi th  low b idder ,  as advocated 
by p r o t e s t e r ,  would be p r e j u d i c i a l  t o  o t h e r  b idders  
and improper. 

Negot ia t ion of material 

B-211196 Sept 19, 1983 83-2 CPD 343 
CONTRACTS--NEGOTIATION--OFFERS OR PROPOSALS--EVALUATION-- 
CRITERIA--APPLICATION OF CRITERIA 

S o l i c i t a t i o n  contained c l a u s e  r equ i r ing  t h a t  r e n t a l  
va lue  of Govt.-owned product ion proper ty  au thor ized  
f o r  r en t - f r ee  use  be added as eva lua t ion  f a c t o r  t o  p r i c e  
of o f f e r o r  possessing such equipment i n  order  t o  equa- 
l i z e  competi t ion and c l a u s e  r equ i r ing  t h a t  t o t a l  va lue  
of equipment be  added as eva lua t ion  f a c t o r  t o  o f f e r  of 
any o f f e r o r  i f  subcont rac tor  possessing equipment quoted 
t o  that o f f e r o r  and no t  t o  o the r s .  P r o t e s t  of cont rac t -  
ing o f f i c e r ' s  determinat ion t h a t  second c l a u s e  d i d  n o t  
apply t o  prime con t r ac to r  possessing equipment and 
product f o r  i t s  own u s e  i s  denied because n e i t h e r  
s t a t u t e ,  reg.  no t  GAO cases preclude such i n t e r p r e t a t i o n  
and because p r o t e s t e r  w a s  aware of i n t e r p r e t a t i o n  p r i o r  
t o  p repa ra t ion  of its o f f e r .  

B-211598 Sept. 19, 1983 83-2 CPD 344 
BIDS--INVITATION FOR BIDS--AMENDMENTS--FAILURE TO ACKNOWLEDGE-- 
BID NONRESPONSIVE 

Amendment t h a t  imposes l e g a l  ob l iga t ion  on contrac- 
t o r  t h a t  w a s  no t  contained i n  o r i g i n a l  s o l i c i t a t i o n  
is  material and thus  r e j e c t i o n  of b id  as nonresponsive 
f o r  f a i l u r e  t o  inc lude  acknowledgement of amendment 
is  proper .  
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B-2125l4.2 S e p t .  19, 1983 83-2 CPD 345 
CONTRACTS--PROTESTS--GENERAL ACCOUNTING OFFICE PROCEDURES-- 
RECONSIDERATION REQUESTS--ERROR OF FACT OR LAW--NOT ESTABLISHED 

Request f o r  recons idera t ion  i s  denied where pro- 
tester f a i l s  t o  raise new i s s u e s  of f a c t  o r  t o  
demonstrate e r r o r s  of l a w  which would cause 
GAO t o  recons ider  i t s  p r i o r  dec is ion .  

B-210283 S e p t .  20, 1983 83-2 CPD 346 
BIDS--INVITATION FOR BIDS--CANCELLATION--AFTER BID OPENING-- 
REST INTERESTS OF THE GOVERNMENT--IN-HOUSE PERFORMANCE FOUND 
BO BE CHEAPER, FASTER, ETC. 

Agency proper ly  canceled IFB a f t e r  b i d  opening where 
as r e s u l t  of post-opening events  need f o r  i t e m s  became 
urgent ,  and agency's own in-house f a c i l i t y  could pro- 
duce and d e l i v e r  items f a s t e r  than could be requi red  
under IFB. 

B-211650 S e p t .  20, 1983 83-2 CPD 347 
BIDS--EVALUATION--PROPRIETY--STANDARDS OF EYALUATION NOT IN 
IN VITATION 

While Govt. may cons ider  o the r  f a c t o r s  ( r e l a t i n g  t o  
cos t s )  i n  a d d i t i o n  t o  b i d  p r i c e  i n  determining low 
evaluated b i d  and, t he re fo re ,  b i d  most advantageous 
t o  Govt., s o l i c i t a t i o n  must provide f o r  eva lua t ion  of 
those  f a c t o r s  before  they may be considered.  Fac tors  
which are no t  included i n  s o l i c i t a t i o n  eva lua t ion  
criteria may no t  b e  considered during b i d  eva lua t ion .  

CONTRACTS--PROTESTS--GENERAL ACCOUNTING OFFICE PROCEDURES-- 
TIMELINESS OF PROTEST--DATE BASIS OF PROTEST MADE KNOWN TO 
PROTESTER 

P r o t e s t  aga ins t  f a i l u r e  of agency t o  inco rpora t e  
i n t o  s p e c i f i c a t i o n s  c e r t a i n  a l l eged  changes i n  agency 
needs is  untimely where no t  r a i s e d  wi tn in  10 working days 
a f t e r  p r o t e s t e r  knew o r  should have known of b a s i s  f o r  
p r o t e s t .  
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B-2116.50 S e p t .  20, 1983 83-2 CPD 347 
CONTRACTS--PROTESTS--GENERAL ACCOUNTING OFFICE PROCEDURES-- 
TAVELINESS OF PROTEST--SOLTCITATION IMPROPRIETIES--APPARENT 
PRTOR TO BID OPENING/CLOSING DATE FOR PROPOSALS 

Protest against failure of agency to include certain 
cost factors in bid evaluation criteria is untimely and 
not for consideration since issue was not raised prior 
to bid opening. 

B-212829 Sept. 20, 1983 83-2 CPD 348 
CONTRACTORS--RESPONSIBILITY--ADMINISTRATIVE DETEmINATION-- 
NONRESPONSIBILITY FINDING--SUPPORTED BY RECORD 

Contracting officer's nonresponsibility determination 
did not lack any reasonable basis when it was based 
on negative report of contractor's quality assurance 
history. 

PURCHASES--SMALL--SMA LL BUSINESS CONCERNS--CERTIFICATE OF 
COMPETENCY PROCEDURES UNDER SBA--APPLICABILITY 

Army contracting officer's failure to refer deter- 
mination of nonresponsibility of small business to 
SBA, because bidder's quotation was less than $10,000, 
although consistent with Defense Acquisition Regulation 
1-705.4(c), was contrary to SBA reg. 125.5(d) when total 
cost of Govt. procurement, determined by awardee's 
quotation or bid price, exceeded $10,000. 62 Comp. Gen. 
213 and B-210949.2, July 27, 1983, distinguished. 

B-212744 Sept. 20, 1983 83-2 CPD 349 
CONT!RACTS--SMALL BUSINESS CONCERNS--AWARDS--RESPONSIBILITY 
DETERMINATION--NONRESPONSIBILITY FINDING--REVIEW BY GAO 

GAO will not question contracting officer's deter- 
mination that small business is nonresponsible where 
that determination is affirmed by Small Business Ad- 
ministration's refusal to issue certificate of com- 
pe tency. 
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B-212789 S e p t .  20, 2983 83-2 CPi3.350 
BIDS--RESpONsIVEd'NESS--,FAILU8E TO FURNISH SOMETHING REQUIRED-- 
DESCXPTI VE LITERATURE 

Failure to furnish descriptive literature required 
by solicitation by bid opening for evaluation of bid 
renders bid nonresponsive and acceptance of literature 
by agency after bid opening would be improper. 

B-212810 S e p t .  20, 1983 83-2 CPD 351 
BIDS--PRICES--BELOW COST--NOT BASIS FOR PRECLUDING AWARD 

No basis exists to preclude contract award merely 
because low bidder may have submitted below-cost bid. 

CONTRACTORS--RESPOiVSIBILITY--DETERMINATION--REVIEW BY GAO-- 
AFFIWTIVE FINDING ACCEPTED 

GAO will not review affirmative determination of 
responsibility except in limited circumstances not 
applicable here. 

CONTRACTS--SMALL BUSINESS CONCERNS--SIZE STANDARDS--SMALL 
BUSINESS ADMINISTRATION'S DETERMINATION--NOT SUBJECT TO GAO 
REVIEW 

GAO does not consider small business size status since 
by law conclusive authority over matter is vested in 
Small Business Administration. 

B-212963 S e p t .  20, 1983 83-2 CPD 352 
CONTRACTS--SMALL BUSINESS CONCERNS--SIZE STANDARDS--SMALL 
BUSINESS ADMINISTRATION'S DETERMINATION--NOT SUBJECT TO GAO 
REVIEW 

Question concerning propriety of standard industrial 
classification utilized for small business set-aside 
procurement is not for consideration by GAO, since 
conclusive authority over question of this nature is 
vested in SBA. 

B-209577.2 Sept .  21, 1983 83-2 CPD 353 
CONTRACTS--IN-HOUSE PERFORMANCE E. CONTBACTING OUT--COST 
COMPARISON 
Based on review of record, GAO cannot question Navy's 
decision to perform required services in-house. 
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E-209577.2 q e p .  22, -1983 83-2 C p  353 - Con. 
CONTRACTS--PROTEST$--GENERAL ACCOUNTJNG OFFICE PROCEDUBES-- 
TIMELINESS OF PROTEST--SOLZCITATION ~ROPRTETIES--APF'ARENT 
PRIOR TO BID OPEN.TNG/CLOSING DATE FOR PROPOSALS 

Protest against agency's use of cost comparison 
transmittal memorandum specified in solicitation 
is dismissed since protest was not made to agency 
prior to bid opening as required by our Bid Protest 
Procedures. 

B-212592 Sept. 21, 1983 83-2 CPD 354 
CONTRACTS- -PROTESTS- -MOOT, ACADEMIC, ETC . QUESTIONS- -FUTURE 
PROCUREMENTS 

Protests against future sole-source resolicitation 
is dismissed as premature. 

CONTRACTS- -PROTESTS--MOOT, ACADEMIC, ETC. QUESTIONS-- 
SOLICITATION CANCELED 

Protest against solicitation specifications is 
rendered academic by agency's cancellation of 
solicitation. 

B-212937 S e p t .  21, 1983 83-2 CPD 355 
CONTRACTS--PROTESTS--GENERAL ACCOUNTING OFFICE PROCEDURES-- 
TIMELINESS OF PROTEST--DATE BASIS OF PROTEST MADE KNOWN TO 
PROTESTER 

Protest of sole-source award is untimely when filed 
more than 2 months after sole-source negotiations 
were announced in Comerce Business Daily (CBD), since 
protester is charged with constructive notice of CBD 
announcement and protest was not filed within 10 working 
days after basis of protest was known or should have 
been known as required by GAO Bid Protest Procedures. 

B-222989 S e p t .  21, 1983 83-2 CPD 356 
COiVTRACTS--PROTESTS--CONTR4CTS ADI%?INIST&4TION--NOT FOR 
RESOLUTION BY GAO 

Where option is exercisable at discretion of Govt., 
decision whether to exercise option is matter of 
contract administration which GAO will not review 
under its bid protest functions. 
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B-213030 Sept. 21, 1983 83-2 CPD 357 
CONTRACTORS--RESPONSIBILITY--DETE~INA!l'ION--~VIEW BY GAO-- 
AFFIHL4TIVE FIiVDTNG ACCEPTED 

GAO does not review affirmative determinations of 
responsibility except in limited circumstances 
not present here. 
proceedings does not necessitate finding of nonrespon- 
sibility . 

Fact that firm is in bankruptcy 

B-206119 S e p t .  22, 1983 83-2 CPD 358 
CONTR4 CTS- -SUBCONTRA CTS- - EVALUATION-- EXPERIENCE 

Contracting officer acted reasonably in rejecting 
proposal for failure t o  meet experience requirement. 
Solicitation required offerors to have installed for 
12 months similar integrated systems t o  that proposed. 
Protester's proposal listed various projects each 
including some subsystems, but no one project inte- 
grating all proposed subsystems in similar setting. 

B-209505 S e p t .  22, 2983 83-2 CPD 359 
CONTRACTS--NEGOTIATION--COMPETITION--RESTRICTIONS--UNDUE 
RESTRICTION--NOT ESTABLISHED 

Where procurement meets requirements for acceptably 
restricted procurement and protester's unapproved 
product was unable to be qualified prior to award due 
to fact that agency lacked fully adequate data 
or sufficient test results, and testing of product was 
not feasible, proposal was properly rejected. 

CONTRACTS--PROTESTS--BURDEN OF PROOF--ON PROTESTER 

Results of agency's technical evaluation of 
proposal will not be questioned where protester 
does not meet its burden of affirmatively proving 
results to be unreasonable. 

B-211119.3 S e p t .  22, 1983 83-2 CPD 360 
CONTRACTS-- NEGOTIATION- -AWARDS- -BASE- -LEASE WITH OPTION TO 
PURCHASE 

GAO will not object to award on lease with purchase 
option basis, as permitted under RFP, where agency 
exercises business judgment that funding will become 
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available during contract €or purchase of leased 
equipment, contract period is lengthy (4  years) and 
savings to Govt. will be substantial. 

CONTRACTS--NEGOTIATION--AWARDS--NOT CONTRARY TO NEGOTIATED 
PROCUREMENT PROCEDURES--IMPROPER POST-AWMD DISCUSSIONS--NOT 
FOUND 

Adjustments made to awardee's proposal after best 
and final offers are not objectionable where adjustments 
did not affect technical acceptability of proposal. 

CONTRACTS--NEGOTIATIOfl--OFFERS OR PROPOSALS--BEST AND FINAL-- 
ACCEPTABILITY 

Agency properly found that awardee's best and final 
offer met mandatory specification requirements and that 
awardee was entitled to onsite demonstration verifying 
that compliance. 

B-222942 Sept. 22, 1983 83-2 CPD 361 
CONTEACTS--PROTESTS--GENERAL ACCOUNTING OFFICE PROCEDURES-- 
TIMELINESS OF PROTEST--CERTIFIED MAIL TIULE 

Protest filed with GAO more than 10 working days 
after basis for protest was known is untimely. 
Although protest was submitted by certified mail, 
it was not mailed not later than fifth day prior t o  
final date €or timely filing of protest. 

B-207670 Sept .  22, 1983 83-2 CPD 362 
CONTRACTS--GrnT -FUNDED PROCUREMENTS--EVALUATION OF OFFERS, 
ETC.--CRITERIA--SUBCRITERIA 

Complaint that grantee should not have considered 
"turmoil" that would be caused by replacing incumbent 
contractor--because such "turmoil" was not identified 
as evaluation factor--is denied. Grantee has shown that 
consideration of matter was prompted not by unfair desire 
simply to retain incumbent contractor, but by concern 
with anticipated disruption of work based upon complain- 
ant's experience on similar job and its proposed method 
for performing work, which concerns clearly were related 
to solicitation's stated evaluation factors. 
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B-207670 S e p t .  23, 1983 83-2 GFD 362 - Con. 
CONTRACTS--CRANT-FUiVDED PROCLJRENEiVTS--E VALUATION OF OPFFES, 
EX'.--ERRORS--NOT PREcTUDZCE 

Although grantee should have amended solicitation if 
it wished to take into account effect that substantially 
reduced caseload would have upon proposed price, it has 
not been shown that this prejudiced complainant because 
complainant's proposal was so seriously deficient other- 
wise that it stood little chance of selection. 

CONTRACTS--GRAIVT-FUNDED PROCUREMENTS--PROTEST TIMELINESS 

Complaint filed with proposal alleging that information 
in solicitation and documents available under solicita- 
tion were not adequate for preparing proposal involves 
defect on face of solicitation and therefore is not 
timely since it was not filed before time set for receipt 
of proposals. 

CONTRACTS-- NEGOTIATIOY--OFFERS OR PROPOSALS-- EVALUATION-- 
REASOiVABLE 

Determination of relative merits of proposals in 
response to grantee's solicitation is primarily 
grantee's responsibility, and therefore will not be 
questioned by GAO unless shown t o  be arbitrary o r  to 
violate procurement statutes or regs. 

CONTRACTS--PROTESTS--GENERAL ACCOUNTING OFFICE PROCEDURES-- 
PIECEMEAL DEVELOPMENT OF ISSUES BY PROTESTER 

GAO will not consider objections to way grantee 
conducted procurement that were first raised in 
complainant's comments on grantor agency's report 
on other matters raised by firm, since objections 
could have been raised initially, and it woulC be 
inappropriate to allow grant complaint process to 
proceed in piecemeal manner. 
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B-208214 S@pt, 23, 1983 83-2 CPD 363 
CONT~CTS--NEGOTIAT~ON--COiPETITION--EQLJALITY OF COMPETITION-- 
NOT DENTED TO PROTESTER 

Awardee's proposed use of Govt. computer system 
did not constitute unfair competitive advantage 
where agency did not consider awardee's use of this 
system in either technical or cost evaluation. 

CONTmCTS-- NEGOTIATION--OFFERS OR PROPOSALS--EVALUATION-- 
CRITERIA--SUBCRITERIA-REASONABLY RELATED TO CRITERIA 

While agency is required to identify in solicitation, 
and adhere to, major evaluation criteria applicable 
to procurement, it also may apply factors not speci- 
fically identified a s  evaluation criteria so long as 
they are reasonably related to stated criteria. 

CONTRACTS--NEGOTIATION--OFFERS OR PROPOSALS--EVALUATION-- 
ERRORS--NOT PREJUDICIAL 

Agency's apparent failure to evaluate cost of 
awardee's proposed use of on-line computer communi- 
cations network did not prejudice protester where 
solicitation provided that technical capability, 
not cost, would be primary consideration in award 
decision, and cost of using communications network 
does not appear to be so great as to offset signi- 
ficant technical advantage enjoyed by awardee. 

CONTRACTS--NEGOTIATION--OFFERS OR PROPOSALS-- EVALUATION-- 
EVALUATORS--COhWi"TS NOT PREJUDICIAL 

Comments by technical evaluators expressing doubt 
that offeror w i l l  relinquish its copyrights to data, 
even though offeror's proposal appears to agree to 
satisfy requirement, is of no consequence in evaluation 
where record indicates that proposal was not downgraded 
based on comment, and that other unrelated considera- 
tions were primary cause for downgrading of proposal. 
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B-208214 S e p t .  23, 1983 83-2 CPD 363 - CQn. 
CONTRACT&-NEGOTIATION--OPFE??S OR PROPOSALS--.EVALUATION-- 
PER9ONNEL--INDTVTDUAL RE3PONSIBLE FOR W E U L  INPLA"NTATI0N 
OF CONTZACT 

Where s o l i c i t a t i o n  r e q u i r e s  o f f e r o r s  t o  i d e n t i f y  
i n  t h e i r  proposals  s i n g l e  p r i n c i p a l  i n v e s t i g a t o r  
t o  head up p r o j e c t  and proposal  names two co- 
p r i n c i p a l  i n v e s t i g a t o r s ,  proposal  is  no t  d e f i c i e n t  
where i t  a l s o  des igna tes  one ind iv idua l  p r o j e c t  
manager and t h a t  i nd iv idua l  i s  found t o  possess  s t a t e d  
q u a l i f i c a t i o n s  f o r  p r i n c i p a l  i n v e s t i g a t o r .  
circumstances,  i t  is no t  improper f o r  agency t o  
f u r t h e r  upgrade proposal  based on q u a l i f i c a t i o n  of 
second co-pr inc ipa l  i n v e s t i g a t o r .  

Under these  

CONTRACTS--NEGOTIATION--OFFERS OR PROPOSALS--EVALUATION-- 
SUBCONTRACTOR A VAILABILITY 

Mere f a c t  t h a t  o f f e r o r  has  no t  en tered  i n t o  
f i rm  agreement wi th  proposed subcont rac tor  a t  
t i m e  of eva lua t ion  does not  render  eva lua t ion  
inadequate where o f f e r o r ' s  proposal  included pro- 
posa l  by subcont rac tor  and record shows subcon- 
t r a c t o r ' s  c a p a b i l i t i e s  were evaluated i n  t e r m s  of 
s t a t e d  eva lua t ion  cri teria.  

CONTmCTS--NEGOTIATION--OFFERS OR PROPOSALS--EVALUATION-- 
TECHNICAL ACCEPTABILITY--ADMINISTRATIVE DETERMINATION 

P r o t e s t  of t echn ica l  eva lua t ion  of proposals  i n  
denied where p r o t e s t e r  has  no t  shown t h a t  eval- 
ua t ion  was  a r b i t r a r y  o r  unreasonable.  

B-210154 Sept.  23, 1983 83-2 CPD 364 
EQUIPMENY--AUTOMTIC DATA PROCESSING SYSTEMS--ACQUISITION, 
ETC.--COMPETITIVE PROCEDURES V. FEDERAL SUPPLY SCHEDULE 
UTILIZATION 

Agency must seek  maxLmum p r a c t i c a b l e  competi t ion 
before  p l ac ing  de l ive ry  order  aga ins t  nonmandatory 
Automatic d a t a  processing (ADP) schedule  con t r ac t  
because such c o n t r a c t s  are no t  awarded on competi t ive 
bas i s .  
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B-220154 S e p t .  23, 1983 83-2 CPD 364 - Con. 
EQUIF'MENT--AVTWTIC DATA PROCESSING SYSTEMS--ACQlJTS~TION, 
ETC. --COMPETITI YE PROCEDURES V.  FEDERAL SUPPLY SCHEDULE - 
UTILZZATIOiV 

In evaluating whether conducting competitive pro- 
curement or placing delivery order against nomnan- 
datory automatic data processing (ADP) schedule con- 
tract would be more advantageous to Govt., it may, 
in some cases, be appropriate to consider that anti- 
cipated savings will not be realized for duration of 
competition; however, because such consideration has 
anti-competitive effect: agency must calculate this 
delay factor over shortest period of time practicable. 

EQVIPMENT--AUTOMTIC DATA PROCESSING SYSTEMS- -ACQUISITION, 
ETC. --ETMLUATIO~V- -COST cowmrsoiv 
Computation of cost of owning computer system which 
does not take intu account significant items of 
cost aannot be relied on in cost comparison between 
system ownership and contracting for computer services. 

EQUIPMENT--AUTOMATIC DATA PROCESSING SYSTEMS--ACQUISITION, 
ETC.,-EVALUATION--CXITERIA--DISCLOSURE REQUIREMENTS 

Regulations governing evaluation of responses to 
Commerce Business Daily (CBD) announcement of 
agency's intention t o  place delivery order against 
nonmandatory automatic data processing (ADP) sche- 
dule contract do not require that factors used in 
evaluation be disclosed. 

B-210156.2 Sept. 23, 1983  83-2 CPD 365 
CONTRA.CTS--SWL BUSINESS CONCERNS--AWARDs- -SMA LL BL'SINESS 
P.DMINISTRATI0N '5' AUTEIORITY--CERTIFICATE OF COMPETENCY-- 
CONCLUSIVENESS 

To be eligible for COC under Small Business Administration 
procedures, small business bidder must perform significant 
portion of contract with its own facilities and personnel. 
Ineligibility finding on that basis is tantamount to affir- 
mation of contracting officer's original determination of 
nonresponsibility and therefore not subject to GAO review. 
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B-222452 Sep$. 23, 1983 83-2 CPD 366 
CONT~CT$--NEGOTTATION--LATE ,PROPOSALS AND QUOTATION$-- 
MODPICATTON OP FROFOSAL--CONSDE~TZON FROPRTETY 

Reject ion of l a t e  modi f ica t ion  of proposal  is proper  
s i n c e  GSA'S cu r ren t  procurement po l i cy  r e q u i r e s  t h a t  
s tandard la te  proposal  r u l e s  be appl ied  t o  mul t ip le -  
award schedule  procurements. 

CONTRACTS--NEGOTIAT.TON--OPFERS OR PROIPO$ALS--EVALUATION- - 
COMPETITIVE RANGE EXCLUSION--REASONABLENESS 

I n i t i a l  proposal  is  proper ly  excluded from competi t ive 
range where information necessary t o  eva lua te  proposal  
w a s  omitted.  

CONTRAtTS--PROTESTS--GENERAL ACCOUNTING OFFICE PROCEDURES-- 
TIMELINESS OF PROTEST--SOLICITATION IMPROPRIETIES--APPA.REN!T 
PXOR TO BID OPENING/CLOSING DATE FOR PROPOSALS 

To be considered t imely,  p r o t e s t  based on a l l eged  
impropr ie t ies  i n  RFP which are apparent  p r i o r  t o  c l o s i n g  
d a t e  must be f i l e d  before  t h a t  da te .  

B-2ll475.4 Seph.  23, 1983 83-2 CPD 367 
CONTRACTS--PROTESTS--COURT ACTION--PROTEST DISMISSED 

D i s m i s s a l  wi th  p re jud ice  of complaint f i l e d  i n  cour t  
c o n s t i t u t e s  f i n a l  ad jud ica t ion  on m e r i t s ,  ba r r ing  f u r t h e r  
a c t i o n  by GAO on p r o t e s t  involving same i s sue .  

B-212024.3 S e p t .  23, 1983 83-2 CPD 368 
CONTRACTS--PROTESTS--IiVTEREsiiED PARTY REQUIREMENT--PROTESTER 
NOT I N  LINE FOR AWARD 

P r o t e s t e r  whose o f f e r  w a s  no t  low and thus  no t  i n  l i n e  f o r  
award is n o t  i n t e r e s t e d  p a r t y  under GAO Bid P r o t e s t  Proce- 
dures.  

CONTRACT&-PROTESTS--ISSUES I N  LITIGATION 

GAO w i l l  n o t  consider  p r o t e s t  where p r o t e s t e r  has  f i l e d  
s u i t  i n  cour t  on same ground, even where Govt. 's  posi-  
t i o n  i n  s u i t  is t h a t  cour t  lacks j u r i s d i c t i o n .  
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B-212239 Sept. 23, 1983 83-2 CPD 369 
C O N T ~ C T $ - - N E G O i T I O N - - ~ ~ ~ ~  OR PROPOSALS--l?E,T AND FINAL-- 
ACCEPTA BTLITY 

Protester lacks reasonable basis f o r  urging that it 
should receive award on two solicitation items, when 
its best and final offers for those items where not low 
and award was based on price. Further:, acceptance of 
below-cost offer is not inherently illegal. 

CONTRA. CTS- - PROTESTS- -ALLEGATIONS-- UNSUBSTA flTIATE11 

Allegation that contracting officer showed bad faith 
throughout procurement process is denied, where protester 
has not proven that contracting officer directed his actions 
with specific and malicious intent to injure protester. 

B-212691 Sept .  23, 1983 83-2 CPD 370 
CONTRACTS--ARCIi3FCT, ENGIfjEERING, ETC. SERVICES-- 
PROCUREMEM' PiXCTICES--QUALIFICATIOiV E'ORMS--iXTE SUBMISSION 

Contracting officer's decision to refuse to consider 
protester's late qus35fication forms that were submitted 
pursuant to procurement under Brooks Act, 40 U.S.C. 541, 
- et 3. (1976), is upheld because agency published appro- 
priate notice in Commerce Business Daily and has evaluated 
and ranked timely respondents. 

B-212772 Sept .  23, 1983 83-2 CPD 371 
GENERAL ACCOUNTING OFFICE--JURISDICTION--CONTRA.CTS--DEFAULTS 
AND TERMIiVATZONS--REPROCUREMENT, ETC. 

GAO will not consider disagreement with amount of excess 
reprocurement cost assessment in contracting officer's 
decision, since Contract Disputes  Act of 1978 requires 
that appeal from adverse contracting officer decision be 
to either contracting agency board of contract appeals or 
U.S. Claims Court. 

B-222832 Sept.  23, 1983 83-2 CPD 372 
CONTRACTS--NEGOTIATION--SOLE-,cOU~CE BASIS--DETERMINATION 
NOT TO USE--SCOPE OF GAO REVIEW 

GAO will not consider protest that defense mobilization 
base policies require that procurement should be conducted 
on sole-source basis with particular mobilization base 
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producer of item since ohjective of GAO's hid protest 
functi.cm is to Znsure full and free competition f o r  Govt. 
contracts. 

B-211539 S e p t .  26, 1983 
CONTRACTS- - LABOR STZF'ZiL;P_TZCNS-- VA CE UNDEmAYl@Nl'S-- CLAIM 
PRIORITY--UNDERPAID WORERS V .  COWETDG CLAliVS - 
Payment of contract balance that is claimed by payment 
bond surety, Department of Labor (DOL) for unpaid wages, 
and trustee in bankrqtcy may be made in full amount of 
DOL claim with remaining balance payable to surety. 

CONl'RACTS--PA~MENTS- -SURETY OF DEFAULTED CONTRACTOR--TAX AND 
OTEER DEBTS DUE GOVERNMENT 

Payment of contract balance that is claimed by payment 
bond surety, Forest Service for excess reprocurement 
costs, IRS pursuant to tax levy, and trustee in bankruptcy 
may be made in full amount of excess reprocurement costs 
with remaining balance payable to IRS. 

B-221595 S e p t .  26, 1983 83-2 CPD 373 
CONTMCTS--NEGOTIATION--REQUESTS FOR PROPfiSALS--SPECIFICATIONS-- 
RESTRICTIVE-- UNDUE RESYFICTION NOT ESTABLISHED 

RFP to upgrade disk drives for computers which requires 
offerors to provide with offer certification from manu- 
facturer and maintainer of equipment permittir.g offeror 
t c  install proposed equipment into currently installed equip- 
ment is not unduly restrictive of competition where 
agency is unable to prepare detailed specifications and 
requirement is dictated by agency's minimum needs. 

B-22-7862 S e p t .  26, 1983 83-2 CPD 374 
CONTRACTS--PROTES.TS--INTERESTED PARTY REQUIREMENT--SMALL 
BUSINESS SET-ASIDE 

Where large business protester is ineligible for award 
under total small business set-aside, GAO will not con- 
sider its objections to alleged deficiencies in solici- 
tation since protester i s  not interested party that biatj!.cl 
be affected by resolution of issues. 
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Solicitation requirement that energy monitoring and 
control system and temperature control system be 
furnished by company regularly engaged in manufacture 
of both systems is not unduly restrictive o f  compe- 
tition where agency, because of performance failures in 
past, seeks to assure compatibility of both systems. 
Fact that few offerors can meet Govt'.s needs does not 
warrant conclusion that 7rovision is unduly restrictive. 

B-212884 Sept. 26, 1983 83-2 CPD 3?P 
CONTRA CT~i-*-P.K!TESTS- - GENERA L ACCOUNTING OFFICE PROCEDURES- - 
TIMELINESS OF PROTEST--DATE BASIS OF PTOTEST MADE KNOWN TO 
PROTESTER 

Protest that procurement was improperly considered 
as one for Architect-Engineering services rather than 
for laboratory testing services filed more than 10 days 
after basis for protest is known or should have been 
known i s  v.nt!mely and will not be considered on merits. 

B-222985 &pt. 26, 1983 83-2 CPD 377 
CONT~~.CTS--PROTESTS--~~~?~~AL ACCOUNTING OFFICE PROCEDURES-- 
TIMELINESS OF PRfiTEST--ADVERSE AGXNCY ACTIOIV EFFECT 

Protest. filed with GAO more than 10 working days 
after protester lea-r7is of initial adverse agency 
action (affirmation of negative determination of 
protester's responsibility) on protest to agency is dis- 
missed as untimely. 

B-213070 Sep ta  26, 1983 83-6 CF'2 328 
GENERAL, ACCOUNTING OFFICE--SURISDICTION--CONTRACTS--DISPUTES-- 
BETWEEN PRIVATE PARTIES 

Protest that concerns dispute between private parties 
is not matter that GAO will consider. 
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Protest filed more than 10 days after initial 
agency action denying protest filed with contracting 
agency is unthely and td.1 not be considered. 

CO~T~CTS--P~OTEST~--~ENE~L ACCOUNTmG OFFICE PROCEDLJRES-- 
TIMELINESS OF PROTEST--ADVERSE AGENCY ACTION EFFE!Y-= It'%Zl?IM 
APPElLxq .TO AGENCY-EFFECT ON 10 WC3XING DAY GAO FILING PER-TGE 

Appeal to agency head of contracting officer's denial of 
protest initially filed with contracting agency does 
not toll 10-day requirement for filing subsequent protest 
to GAO. 

B-208117.2 S e p t .  27, 1983 83-2 CPD 380 
BIDS--PRICES--BELOU COPYS--NOT B M I S  FOR PRECLUDINGi AWARD 

No basis exists to preclude contract award merely 
because bidder may have submitted below-cost bid. 

BIDS-- UIVBALANCED--PROPRIETY OF UNBALANCED-- "MATHEMATICALLY 
UNBALANCE BIDS"- -MATERIALITK OF UNBALANCE 

Even assuming low bid is mathematically unbalanced, 
we cannot conclude low bid is materially unbalanced 
since quantity estimates stated in solicitation were 
reasonably determined, protester has presented no evi- 
dence to cast doubt upon solicitation estimates, and 
low bid was significantly lower than all other bids and 
will apparently result in lowest ultimate cost to the 
Gov t . 
BIDS--UNBALANCED--PROPRIETY OF UNBALANCE:-"MATHEMATICALLY 
UNBALANCED BIDS"--WT CONSTITUTES 

Where bidder offers apparently nominal prices for 
some items but does not offer enhanced prices €or 
other items, its bid i s  not mathematically unbalanced. 
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E-2QaU7.2 Sept. 27, 1lM2 83-2 CPD 380 
CONTRACTORSL-R~ONSIB~L~J! - -DET~IYATTOiV- -REV~~ BY GAO-- 
AFFIMTI 'VE PIUDIW ACCEPTED 

Protest concerning bidder's ability to meet contractual 
requirements is not for consideration as GAO will not 
review affirmative determination of responsibility absent 
allegation of fraud by procuring officials, or missappli- 
cation of definitive responsibility criteria contained in 
solicitation. 

B-210376 S e p t .  27, 1983 83-2 G?D 381 
COUYRACTS--IN-HOUSE PERFOMNCE - V .  CONTmCTING OUT--COST 
COMPARISON 

Protest that contracting agency underestimated cost of 
in-house performance and overestimated cost of contract- 
ing is denied where protester has not shown that cost 
comparison was inaccurate or violated OMB Circular No. A-76 
and other applicable guidance. 

B-210730 S e p t .  27, 1983 83-2 CPD 382 
BIDS--RESPONSIVENESS--FAILURE TO FURNISL? SON3THING REQUIRED 

Where IFB identifies previously approved source con- 
trolled components and requires bidder t o  certify that 
it will furnish only those components, bidder's failure 
to certify requires rejection of bid as nonresponsive. 
Absent such certification, bidder could, in accordance 
with notes on source control drawings, offer alternative 
components for procuring agency's approval rather than 
those previously approved and identified in IFB, thereby 
varying its obligation from that intended by agency. 

B-212636.2 Sep t .  27, 1983 83-2 CPD 383 
CONTRACTORS--RESPONSIBILIT.Y--DETERMINATION--REVIEW BY GA0-m 
AFFIRMATIVE FINDING ACCEPTED 

Allegations concerning bidder's ability to deliver 
supplies and provide parts and labor f o r  inspection 
and repair, concern bidder's responsibility. GAO 
does not review contracting officer's affirmative 
determination of responsibility absent showing of 
fraud or bad faith on part of Gwt. procurement offi- 
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c ia l s  o r  that s o l i c i t a t i o n  contained d e f i n i t i v e  respon- 
s i b i l i t y  cri teria that have a l l e g e d l y  not  been app l i ed .  

GENERAL ACCOUNTTNG OFFICE--JURTSDICTION--CONT~CTS--DISPUTES-- 
BETWEEN PRZVATE PARTIES 

Allega t ion  concerning breach of exc lus ive  d i s t r i -  
bu torsh ip  con t r ac t  f o r  manual typewri te rs  w i l l  no t  be 
considered because i t  is  d i spu te  between p r i v a t e  p a r t i e s  
which cannot be ad judica ted  by t h i s  Off ice .  

B-212797 Sept. 27, 1983 83-2 CPD 384 
CONTRACTS--PROTESTS--BASIS FOR PROTEST REQUIREMENT 

P r o t e s t  i s  summarily denied where p r o t e s t e r  has 
f a i l e d  t o  s ta te  l e g a l  b a s i s  f o r  prec luding  another  
f i rm  from bidding o r  rece iv ing  award under p ro te s t ed  
s o l i c i t a t i o n .  

B-207246.2, B-212811 Sept. 28, 1983 83-2 CPD 385 
CONTRACTS--PROTESTS--IiVTERESTED PARTY REQUIREMENT--POTENTIAL 
SUBCONTRACTORS--RESTRICTIVE SPECIFICATIONS ALLEGATION 

P o t e n t i a l  subcont rac tor  is  i n t e r e s t e d  p a r t y  t o  p r o t e s t  
r e s t r i c t i v e n e s s  of compressor s p e c i f i c a t i o n s  where 
p r o t e s t  is  f i l e d  p r i o r  t o  proposal  due d a t e  of prime 
con t r ac t  procurement. P r o t e s t e r  has  no t  shown t h a t  
agency lacked r a t i o n a l  b a s i s  f o r  s p e c i f i c a t i o n s ,  so  
p r o t e s t  is denied. 

CONTRACTS- - PROTESTS- -SUBCONTRA CTOR PROTESTS 

Neither  Govt. d r a f t i n g  of compressor s p e c i f i c a t i o n  in-  
cluded i n  prime cons t ruc t ion  con t r ac t  nor  employee's 
a i d  i n  eva lua t ing  subcont rac tor  o f f e r s  i s  s u f f i c i e n t  
Govt. involvement t o  invoke GAO review of award of 
subcont rac t  f o r  compressors. Consequently, p r o t e s t  
of b iased  subcont rac t  eva lua t ion  i s  dismissed. 

B-208694, B-208694.2 Sept. 29, 1983 83-2 CPD 386 
CONTRACTO,FS--RESpONSIBIL~.Y--DETE~INAT~ON--REVIEW BY GA0-m 
AFFIMTIYE FINDING ACCEPTED 

P r o t e s t  chal lenging c a p a b i l i t y  of awardee t o  perform 
c o n t r a c t  relates t o  matter of r e s p o n s i b i l i t y  which 
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w i l l  n o t  b e  reviewed absent  showing that con t r ac t ing  
agency a c t e d  f r a d u l e n t l y  o r  i n  bad f a i t h .  

CONTRACTS--NEGOTIATZON--OE'FERS OR PROPO$LS--BEST AND FINAL- 
ADDITIONAL ROUNDS--DENTAL PROPRIETY 

Request f o r  second round of b e s t  and f i n a l  o f f e r s  and 
agency dec i s ion  n o t  t o  ca l l  f o r  t h i r d  round of b e s t  
and f i r , a l  o f f e r s  are not  ob jec t ionable  where v a l i d  
reasons exist f o r  ac t ion .  

C0NT"RACTS--NEGOTIATION--OFFERS OR PROPOSALS--EVL!LLYTIOi!~-- 
ADMINISTRATIVE DISCRETIOi!? 

P r o t e s t  of t echn ica l  eva lua t ion  of proposals  is  
denied where p r o t e s t e r s  have not  shown eva lua t ion  
t o  be unreasonable o r  a r b i t r a r y .  

CONTRACTS- - NEGOTIATIOi!?- -OFFERS OR PROPOSA.IS- - EVALUATION- - 
EVALUATORS- -SELECTION 

Se lec t ion  of eva lua to r s  is wi th in  con t r ac t ing  agency's 
d i s c r e t i o n  and, t h e r e f o r e ,  GAO w i l l  no t  gene ra l ly  
o b j e c t  t o  composition of eva lua t ion  panel .  

CONTRACTS--PROTESTS--ALLEGATIONS--UNSUBSTANTIATED 

P r o t e s t e r s  have no t  m e t  t h e i r  burden of proof where 
a l l e g a t i o n s  t k t r j t  s m r d e e  had access  t o  i n s i d e  infor -  
mation and w a s  t r e a t e d  p r e f e r e n t i a l l y  are based s o l e l y  on 
specu la t ive  s ta tements .  

CONTRACTS--PROTESTS..--.CENFW L ACCOUNTING OFFICE PROCEDURES-- 
TIMELINESS OF PROTEST--SOLICIYATI@N IMPROPRIETIES--APPABENT 
PRIOR TO 3ID OPENING/CLOSING DATE FOR PROPOSALS 

P r o t e s t s  concerning a l l eged  s o l i c i t a t i o n  impropr ie t ies  
which are apparent  p r i o r  t o  c los ing  d a t e  f o r  r e c e i p t  
of proposals  are untimely under GAO Bid P r o t e s t  Pro- 
cedures  which r e q u i r e  p r o t e s t s  based upon a l l eged  s o l i -  
c i t a t i o n  impropr i e t i e s  t h a t  are apparent  p r i o r  t o  
c l o s i n g  d a t e  t o  be f i l e d  before  that d a t e  and a l l eged  
impropr i e t i e s  which do not  exist i n  i n i t i a l  s o l i c i t a -  
t i o n  that are subsequent ly  incorporated t h e r e i n  must be 
p ro te s t ed  no t  later than next  c los ing  d a t e  f o r  r e c e i p t  
of proposals .  
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B-2087?6 S e p t .  29, 1983 83-2 CPD 387 
CO~T~C2S--NEGOT~ATION- -OFFERS OR PROPOSALS--E VALUATION-- 
COST REALISM--REJECTION OF PROPOSAL 

Agency determinations of price realism are judg- 
mental in nature and determination that proposed 
price is unrealistically low is not subject to 
objection unless it j'.s clearly shown to be unreasona- 
ble. Determination that price, which is less than 
half of agency estimate and which is substantially 
lower than all other proposed prices is unrealistic, 
appears to be reasonable despite offeror's assertion 
that it could perform work at its offered price. 

CONTRACTS- - NEGOTIATION- - OFFERS OR PROPOSALS- -EVALUATION- - 
CRITEXA--SUBCRITERIA-REASONABLY RELATED TO CRITERIA 

Procuring agency's assessment of relative risk 
associated with various elements of proposals is 
unobjectionable where these elements reasonably 
relate to evaluation criteria set forth in RFP. 

CONTRACTS-- NEGOTIATION--OFFERS OR PROPOSALS--EVALUATION- - 
PRICE CONSIDERATION--POINT RATING 

Agency's decision to base point scoring of cost 
proposals on lowest realistic price, rather than 
lowest price, is not objectionable where such approach 
avoids what might otherwise have been misleading 
result and otherwise was consistent with evaluation 
criteria set forth in solicitation. 

CONTRACTS--NEGOTIATION--OFFERS OR PROPOSALS--EVALUATION-- 
REASONABLE 

GAO will not reevaluate proposals or substitute 
its judgment for that of agency evaluators, who have 
considerable discretion. Rather, GAO will examine 
record to determine whether judgment of evaluators 
was reasonable and in accord with evaluation criteria 
listed in solicitation. 
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B-20$7?6 Sept. 29, 1983 83-2 CPD 387 
CONTRACTS--PROTES!l'S--GEAERAL ACCOUNTING OFFICE PROCEElRES-- 
TIMELINESS OF PROTEST--SOLICITATIOfl ~ R O ~ R ~ E T r E S - - P ~ ~ A P A I l E N T  
PRIOR TO BID OPENTNGICLOSTNG DATE POR FROPOSALS 

Protest filed after date for receipt of initial proposals 
that agency should have assured that all offerors had 
access to component specified in solicitation is untimely. 
Protester was not lulled by agency into abandoning its 
protest by agency assurances that Component manufactured 
by protester would be considered equal to specified com- 
ponent as record shows that agency only agreed to evaluate 
protester's component and did so,  finding it acceptable but 
not assigning it as high score as specified component. 

B-210266 Sep t .  29, 1 B E 3  83-2 CiDD 388 
CONTRACTS- -SMALL BUSINESS CONCERNS--AWARDS--SMRLL BUSIJlESS 
ADMINISTRATION 'S AUTHORITY- -SIZ E DETER) TIJATION- - 
CONTROLLING DATE FOR DETERMINATION 

Conflict between Small Business Administration (SBA) 
Rules and Regulations am1 Federal Procurement 
Regulations as to controlling date for determining 
size status of business is resolved in favor of SBA 
provision, since SBA is agency designated by law 
to define what constitutes small business and to 
determine which firms are small and SBA provision 
expresses current SBA policy. 

B-210182 Sep t .  29, 1983 83-2 CPD 389 
CONTRACTS--IN-HOUSE PEJT'FQRI&~NCE V.  CONTRACTZNG OUT--COST 
COMPARISON--FAILURE TO FOLLOW AGFNCY POLICY AND REGULATIONS 

To prevail in prote.st against results of cost 
comparison upon which agency based its decision 
to retain function in-house, protester must 
demonstrate not only failure tc l  follow established 
cost comparison procedures, but also that such fail- 
ure materially affected outcome. 

CONTRACTS-- JP-ECUSE PER2'0RMANCE V .  CONTRACTING OUT--> 
SOLICITATIOA~ PRWISIONS--STAT~BE~~T OF VORK 

Statement of work in solicitation is inadequate 
where it states that ofEerors are only to include 
cost of work being performed by in-house work force, 
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but  does not indicate t h a t  in-house work force i s  not 
performing certain work which seems to be encowpassed 
by statement of work. 

CONTRACYS--PROTESTS--GENERAL ACCOUNTING OF,FICE PROCEDURE$-- 
TINELTNESS OF PROTEST--DATE BASIS 027 PROTEST PARE KNOWN TO 
PROTESTER--WHAT CONSTIWTES NOTICE 

Protest of A-76 cost comparison filed with GAO 
within 10 days after protester received agency's 
decision on its appeal under agency's administra- 
tive review procedure, but more than 10 days after 
protester had been telephonically informed of deci- 
sion's ClicCCT.E',  is timely where details of decision 
were not known to protester until decision was re- 
ceived. 

B-222578 Sept.  29, 1983 83-2 CFL; 390 
BICDERS--RESPONSIB-TLrITY V .  BID RESPONSIVENESS--CERTIFICATION - 
REQUIREMEPiYS 

IFB requirement for bidders to submit with their 
bids fabric sample and written certification of 
sample from manufacturer or fabric mill involves 
issue of responsibility, not responsiveness, since 
it concerns how bidders will perform rather than 
whether bidders would perform in conformity with 
solicitation. 

COiVTmCTS--PROTESTS--BURDEN OF PROOF--ON PROTESTER 

Where protester alleges that bid was nonre- 
sponsive since certain informatim provided 
on bid form was inaccurate but agency determines 
that response submitted was accurate, protester 
has failed to meet i t s  burden of affirmatively pro- 
ving its allegation. 

B-212734, B-2l2734.2 S e p t .  29, 1983 83-2 CPD 391 
COIJTm- CTS- -SMALL BUSINES:; CONCE-?L$- - AWmDS- -REVIE W BY GAO-- 
PROCUREMENT UNDER 8LaL PROGW--CONTRACTOR ELIGJBZLITY 

Procuring agency's decision to procure services, 
upon Small Business Administration's CSBA) approval, 
under 8(a) contract from firm which has applied to 
1 
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3-2J279.5 S e p t .  29, 1983 83-2 CPD 392 
CONTRACTS--SMALL B U S J N W  CONCERNS--AW-RE'VTEW BY CAO-- 
PROCUREM3NT UNDER 8Tal PROGM--CONTBACTOB ELTGIBILITY 

Selection of contractor for award under sec. 
8(a) of Small Business Act and contracti.ng agency's 
decision to combine several contracts into one 
for 8(a) set-aside are basically within discretion 
of contracting agency and will not be questioned 
absent showing of fraud or bad faith on part of 
govt. officials or allegation that SBA regulations 
were violated. 

FREEDOM OF INFORMATI'ON ACT--GENERAL ACCOUNTING OFFICE 
AUTHORITY 

GAO has no authority under Freedom of Information 
Act to determine what information must be disclosed 
by govt. agencies. 

B-209458.6 Sept .  30, 1983  83-2 CPD 393 
CONTmCTS--PROTESTS--GENERAL ACCOUNTING OFFICE PROCEDURES-- 
RECONSIDERATION REQUESTS-- ISSUES I N  LIl'IGATL@N 

Request for reconsideration is dismissed where issues 
raised are before court of competent jurisdiction 
and court, which expressed interest in decision by 
GAO, has not indicated any interest in having GAO re- 
cons<.cler decision. 

B-220218, B-220218.2 Sept .  30, 1983 83-2 CPD 394 
CONTRACTS--NEGOTIATION--OFFERS OR PROPOSALS--BEST AND FINAL-- 
TECHNICALLY UNACCEPTABLE 

Protester's best and final offer was properly found 
technically deficient where it failed t o  rectify 
technical deficiency which was repeatedly brought 
to protester's attention during negotiations. 

CONTRACT~~---~~~OTIAT,T~N--OFFERS OR ?ROPIj,c;,G,L+5'-- DISCU$SIONS WITH 
ALL OFFERORS REQU~~?EMENT--'WJ!UNINGFUL" DI$CU$SIONS 

Agency conducted meaningful negotiations with offeror 
where it repeatedly brought material deficiencies t o  
offeror's attention during course o f  negotiations, 
and offeror was specifically requested in its invita- 
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B-2200228, B-22Q228.2 $ept. 30, 2983 83-2 @D 394 
C O N T ~ C T ~ - - N E G O T r A T I ~ ~ ~ - - ~ ~ ~ ~ S  OE PROPG%.LS--ETJALZJATION-- 
OFFZYS OR PRGPOS~~--~AL~AT~ON-- COLT REALTST- - OFFER OR 
PROPOSAL DOWNGRADED POE PRICE RISK 

Agency improperly downgraded protester for price risk 
based on govt.'s independent cost estimate where techril- 
cal evaluation and specific proposal cost evaluation show- 
ed that protester could provide performance at level 
equal to awardee's and at significantly lower cost. 

CONTRACTS-- NEGOY'IATION--OFFE2?S (;I? PROPOSALS- -EYALUATION-- 
CRITERIA--EXPERIENCE 

Small business protester's proposal could be down- 
graded for poor past performance record, within con- 
text of explicitly stated criteria, without necessity 
for referral to Small Business Administration for con- 
sideratinn under certificate of competency procedures. 
However, agency cannot reasonably downgrade offer in 
this regard as separate evaluation factor, where soli- 
citation provides t k t  past performance will be consi- 
dered within context of other stated evaluation cri- 
teria, and not as independently rated factor, and 
technical evaluation already reflects consideration 05 
past. performance in finding that protester's offer is 
technically equal t o  that of awardee. 

CONTR4CTS--NEGOTIATION--OFFERS OR PROPOSALS--EVALUATION-- 
METHOD--NOT PREJUDICIAL 

Where protester's proposal was properly eliminated 
from consideration because of technical deficiency, 
GAO need not address protester's objection that it 
was unfairly evaluated with respect to its past per- 
formance record since this could not have materially 
affected protester's c-hances for award. 

CONTRACTS--NEGOTJATION--OFFERS OR PROPOSALS--F~EP~~~ON-- 
COSTS-- RECOVERY 

Since protester had substantial chance for award 
but for agency's improper action, proposal prepara- 
tion costs are recommended. 
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B-210942 S e p t .  30, 4983 83-2 CPD 395 
CONTIUCTS--NEGOTIATION-~FFERS OR PROPOS"ALS--REJECTION-- 
PROFRIETY 

No r a t i o n a l  b a s i s  has been e s t ab l f shed  f o r  re- 
j e c t i o n  of proposa l  t o  des ign  and f a b r i c a t e  t h r e e  
reverse osmosis water p u r i f i c a t i o n  u n i t s .  
agency be l ieved  u n i t s  would no t  work without  major 
redes ign ,  i t  has  no t  demonstrated t h a t  r e l i a n c e  on da ta  
agency used i n  its a n a l y s i s  was  reasonable.  

Although 

CONTPACTS--PROTESTS--GENERAL ACCOUNTING OFFICE PROCEDURES-- 
TIMELINESS OF COMMENTS ON AGENCY'S REPORT 

Contention t h a t  p r o t e s t  should be dismissed under 
sec. 21.3(d) of Bid P r o t e s t  Procedures because com- 
ments on agency's r epor t  w e r e  not  f i l e d  wi th in  10 
workirg days of i t s  r e c e i p t  i s  r e j e c t e d  where pro- 
tester t imely requested and w a s  given a d d i t i o n a l  
t i m e  t o  respond. 

CONTRACTS--PROTES!PS--GEflEI?AL ACCOUNTING OFFICE PEOCEDURES-- 
TIMELINESS OF PROTEST--FURNISHING OF INFORMATION ON PROTEST-- 
SPECIFICITY REQUIREMENT 

P r o t e s t  is  t imely notwithstanding agency's con- 
t e n t i o n  t h a t  p r o t e s t  as o r i g i n a l l y  f i l e d  w a s  too 
i n d e f i n i t e  and t h a t  p r o t e s t  as later def ined is 
untimely.  P r o t e s t e r  w a s  c l e a r l y  ob jec t ing  t o  
grounds s t a t e d  i n  agency's le t ter  r e j e c t i n g  i t s  
proposal .  

B-222490 Sept. 30, 1983 83-2 CPD 396 
CONTRACTS--PROTESTS--INTERESTED PARTY REQUIREMENT-- 
PROTESTER NOT IN LINE FOR AWARD 

Where s u p p l i e r s  of underground hea t  d i s t r i b u t i o n  sys- 
t e m s  must have t h e i r  systems approved under mult i -  
agency p r e q u a l i f i c a t i o n  procedures through i ssuance  
of letter of a c c e p t a b i l i t y  t o  be e n t i t l e d  t o  supply 
t h e i r  systems, p r o t e s t e r  who does no t  possess  let ter of 
a c c e p t a b i l i t y  i s  not  i n t e r e s t e d  p a r t y  under GAO Bid 
P r o t e s t  Procedures s i n c e  p r o t e s t e r  would n o t  be e l i g i b l e  
f o r  award. 
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B-212530 Sept. 30, 1983 83-2 CPD 397 
CONTRACTS--PROT~S--~~URT ACTION--PROTEST DISiYISSED 

GAO will not consider protest where same issues 
are pending before court o f  competent jurisdiction 
and court has not requested or otherwise expressed 
inte:,est in GAO decision. 

B-22%.(:02 Sept. 30, 1983 83-2 CPD 398 
CONTRACTS--SMALL BUSINESS CONCERNS--AWARD$--RESPONSIBILITY 
DETERMINATION--NONRESPONSIBILITY FINDING--REVIEW BY GAO 

Where small business concern is determined to 
be nonresponsible by contracting officer, GAO 
will not review subsequent denial by SBA of COC 
absent showing of possible fraud or bad faith. 

B-213050 Sept. 30, 1983 83-2 CPD 400 
GENERAL ACCOUNTiM: CFFICE--JURISDICTION--CONTRACTS-- 
SUBCONTRACTORS ' CLAIMS 
Protest by subcontractor of agency decision that 
materials to be supplied by subcontractor under 
prime contract are unacceptable will not be con- 
sidered under GAO B i d  Protest Procedures. 

B-223077 S e p t .  30, 9,083 83-2 CPD 399 
CONTRACTS--SMALL BUSINESS CONCERNS--AWARDS--SMALL BUSINESS 
ADMINISTRATION ' S  AliTHORITY- -SIZE DETERMINATION 

GAO does not consider small business size 
status protests since by law conclusive authority 
over matter is vested in SBA. 
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No July eases 

B-211473, Q-L aZ. Aug. 15 ,  1983 
TRANSPORTATION - -ADDITIONAL COSTS- -PRIORITY SERVICE 

Carrier 's  claim t h a t  higher  t r a n s p o r t a t i o n  charges f o r  
p r i o r i t y  service, which involves  c a r r i e r  meeting p r i o r i t y  
pickup and d e l i v e r y  times, were j u s t i f i e d  i s  denied where 
c a r r i e r  cannot e s t a b l i s h  t h a t  s e r v i c e  was requested o r  
performed . 

B-206567 Sept.  23, 1983 
CONTRACTS--PAYMEiVTS--ASSIGNMENT--VALIDITY OF ASSIGNMENT-- 
ASSIGYEES ' FIGHT TO PAYMENT 

Nonbil l ing carrier proper ly  may claim refund of de- 
duc t ions  taken by Govt. from payments due b i l l i n g  car- 
rier where b i l l i n g  c a r r i e r  i n  t u r n  set o f f  deduct ions 
a g a i n s t  amounts i t  owed nonb i l l i ng  c a r r i e r ,  s i n c e  non- 
b i l l i n g  carrier obtained subrogat ion r i g h t s  by opera- 
t i o n  of l a w .  

TRAiVSPORTA TIQiU - -AIR CARRIERS - -R4 TE? - -PREFEREUTIA L RATES 
FOR GOVERNMENT--FILING WITH CAB REQUIREVENT 

Commuter a l l -cargo  a i r  c a r r i e r  should be refunded de- 
duc t ions  f o r  a l l eged  overcharges based on d i f f e r e n c e  
between t a r i f f  rates, requi red  t o  be f i l e d  wi th  C i v i l  
Aeronautics Bd. and rates contained i n  tender  executed by 
carrier,  s i n c e  under Federal  Aviat ion A c t  of 1958 t h e r e  
is  no a u t h o r i t y  f o r  a i r  carriers t o  g ive  p r e f e r e n t i a l  
rates t o  Govt. un le s s  they Stre proper ly  f i l e d  wi th  Bd. 
o r  t h e  Bd. has  exempted carrier from i ts  f i l i n g  requi re -  
ment s. 

TRANSPORTATION- -AIR CARRIER--TARIFF FILING REQUIREMENTS-- 
CARRIER EXEMPT FROM REQUIREMENTS--REVIVAL OF EMLIER 
FILED TMIFF 

Where a i r  carrier executed tender  when it  w a s  exempted 
from t a r i f f - f i l i n g  requirements of Civi l  Aeronautics 
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Bd. but  Bd. subsequently requi red  c a r r i e r  t o  f i l e  
t a r i f f s ,  f i l e d  t a r i f f s  replaced tender  by ope ra t ion  of 
l a w .  When carrier later w a s  exempted from t a r i f f - f i l -  
ing requirements,  tender  w a s  not  revived un le s s  p a r t i e s  
so agreed,  and deduci t ions  based on tender  thus  were 
not  proper .  

TRAiVSPORTA TION - - OVERCHARGES- -TENDER ACCEPTANCE DISPUTED-- 
EVIDENCE- -SUFFICIEN CY 

Commuter a l l -cargo  a i r  carrier not  sub jec t  t o  t a r i f f -  
f i l i n g  requirements should no t  be  refunded deduct ions 
f o r  a l l eged  overcharges based on d i f f e r e n c e  between 
carrier's publ ished rates and rates contained i n  ten-  
der  executed by carrier,  where t h e r e  i s  c o n f l i c t i n g  
evidence i n  record whether tender  was ever accepted 
by Govt . 

B-210740 SQpt. 27, 1983 
TRANSPORTATION - -RATES- -TARIFFS--CONSTRUC- -AGAINST 
CARRIER 

Not only 'do c la imants  gene ra l ly  bear  burden of proving 
t h e i r  c la ims and e s t a b l i s h i n g  l i a b i l i t y  of U . S .  but  
where claimant is  carrier making claim based upon ten-  
der  of t a r i f f ,  then ambigui t ies  i n  terms of tender  o r  
t a r i f f  are t o  be resolved a g a i n s t  c la imant .  

TRANSPORTATION - -RATES- - TARIFFS- -CONSTRUCTION- -AGAINST 
CARRIER 

Agency i s  e n t i t l e d  t o  sh ippe r ' s  app l i cab le  tender  which 
a f f o r d s  Govt. most favorable  rate. 

149 



J u l y  through September 1983 

Comnerce Business Daily 
Information 

Date of bid opening, etc. 
Constructive notice f r o m  
publication B-210968 J u Z ~  12.. 13 

B-212384 Aw. 12. . .  66 
B-211092 July 22... 26 

BIDDERS 
Debarment 

De faoto - -  
Pmcedwle 

Ahin i s  trative determination 
Reasonableness B-208148.5 Aug. 30.e. 94 

Removal from list 
Denied B-209979 AW. 32.m. 97 

Invitatwn right 
Bidder excluswn not 
intended B-210666 Aw. 26... 87 

B-211479 Awe 2e.m 49 
B-212384 Awe 12.s. 66 

Failure t o  sol ic i t  bids 
Inownbent contractor Bo222733 Sep ta  f2.e. 111 

Qualifications 

Evaluation 
Finanoh1 responsibility 

Justice Department 
Discussions w i th  bidders 

gmt6  cipation 3-203859.2) 
B-209860.2) J u l y  29 ... 40 
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INDEX Page 
BIDDERS - Con. 

Qualifications - Con, 
Manufacturer or dealer 

Ret l iaj  B-210898.2 J u l y  15. . 22 

Precrward surveys 
Utilization 

Administrative 
determination B-22 O7IO 

Prequal i fication of  bidders 
"Approved source requirement 

Case-by-case evaluation 
of substitute i t m s  B-210093 

Responsibility v .  bid responsiveness 
Certification-requirements B-211578 

Infomation B-211213 

Submission of t es t  data 
Purpose 

Competenoy o f  bidder t o  
perform B-211046 

Aug. 29... 90 

J u Z ~  6 e . a  4 

Sept. 29.. . 143 
July  8... 8 

BIDS 
Acoeptance time limitation 

B i d s  offering different acceptance periods 
Shorter periods 

July 22... 14 

Extens';ion propriety 
Protest de t ermina tion 
e f fec t  B-211870 

Atnbiguous 

Competitive system 

Ambiguity not established B-209458, 

Adequacy of competition 

e t  a l .  

Bidder not timely soZicited. 
etc. B- 21 09 66 

ii 



INDEX 
BIDS - Con. 

Page 

Correction 
Initiating requirement B-212870 Aug. 23... 82 

Estimates o f  Government 
Prapriety B-211450) 

B-211569) July 7... 7 

Reasonab lenass B- 21 02 75 A u g .  22... 72 

Eva Zuat ion. 
Aggregate v .  separable {tents, prices, etc. 

Item price mistake B-211879.2 A w e  8. 58 

Crsteria 
BaZanoe of Payment Program evaluation factor 

Waiver B-209458, 
st aZ. Sept. 2,. . . 100 

Dtiscount provisions 
Manually crossed out by omtract$ng of f icer  

Prouiswns not for 
cons idera t ion B-2 09 72 0 July 26... 32 

Foreign oountry end 
products B-209958 sept.15.. . 115 

Propriety 
Criteria of mahation B-212098 Sept. 12.. . 110 
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not in invitation B-211650 Sept. 20.. . 123 

Uphe Zd B-212098 Sept.12. .. 110 
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Gwantees  
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Acceptance B-211259 
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B-212039 
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Page 

Aug. 2 9 . . .  91 

S e p t .  19. .  ,122 
Aug. lS... 67 
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detennination B-209091.2 A u g .  15 ... 66 

Cancel lation 
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Best inkerests of the Government 
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faster ,  e tc .  B-210283 Septa 2 0 . .  123 

Compelling reasons only B-210775 Aug. 9 .  60 

Defective sol&?i&atbn B-210757 S e p t ,  1 9 . . . 1 2 2  
B-211799 Aw. 30.. . 97 

Lou bid in excess of Covement 
estkmate B-209705 JUZy 5.e. 2 

B-211324 Aug. 2 s . .  49 

Nonresponsive bids B- 209684) 
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