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pear Mr. Thybony:

our [comments on proposed-Federal Acquisition Regula-
tiofr TFAR) subparts 32.7 - Contract Funding and 42.1l-
Production Surveillance and Reporting. Our comments
follow:

ljny littter dated Apiil 6, 1979, you requested
o

Subpart 32.7 -~ Contract Funding

FAR 32,702-2{a) - Fiscal year ccntracts. "The contract-
Ing officer nay award a contract properly «hargeable

to funds of :the new f£iscal year, buvfore these funds

are available, i{f the contract incluiles the clause at
52.232-42. ‘this 'authority may be ussd only for
operation, maintenance, and continuing services (e.g.,
rentais, utilities, and supply items not financed :
by stock funds) that are necessary for normal operations
and foE which Congress consistently appropriates

funds.

; Both the courts and our Office have held that
undev 41 U,8.C. 1) {1976) a contract entered ipto
prior to enactment of the applicable appropriation,
in the absence of specific legislative authority is
void regardless of the presence of an "Availabllity
of Funds' clause such as the one proposed at PAR
52:.232~42. _‘SBE Le:lte?.j Ve UQ_!.__‘;GC] _§_§Qt0_§;27l U.8.. 204
(1926), 42 Comp. Gen. 272 (1962), Therefore after
the word "available" in the first sentence of sectlion
32,702-2(a) the phrase "provided that the appropriation
has been enacted"” ghould be added. The same qualifi-
cation should bhe added to the “"Availability of Funds®

claunge at FAR 52,232-42.
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FAR 32,702-2(b)_ ~ Contracts cxrossing fiscal years,
"A ona-year indefinite-quantity or xequirements
contract for services fupded by annual approprviations
nay extend beyond the f£iiical year in which it tegan,
pirovided that any spocifled minimum quantities are
certain to be ovdered in that fiscal yuvar (see 37,
XXX). In thls case, the contract shall include the

clausa at 52,232-43,"

While we rocognize that this proposed section ims
baslcally a revision of DAR 1-31206(b), it is our view
that the section ia contrary to the prohibitions
contained in 31 U.8.C. 665; 712(a) and 529 (1976).
Our Office and the courts have hald that the mere
presence of an “Avallability of Funds" clause doey
not lend validity to a coptraci: funded with an annual
appropriation which orossss!fiical year lines. Leiter
v, United States, supra; Buirocughs Corporction, 56
Comp. TGen., 142, 153 (1976),:76-2 CPD 472, 42 Comp.
Gen. 272, supra. It is nacessary to provide an af-
firmative duty for the agoncy to extend the con-
tract into the next fiscal year. In the absence of
such o Auty the contract just, be considered terminated
at the and.of the initial fiuvcal year, Accordingly,
we recommand that the secl:ion 'ba ravised to indicate
that; in: tha abasence of specific legislative authority,
no contraot -for goods or yervices funded with annual
appropriations may cross {!iscal year lines. 8Similarly
we raconmend that the “Aviailability of Funds for Naxt
Fiscal Year" clause at FAR 52,232,43 ba deleted.

-

FAR 32,703(a)(4) - “The Gavernment is considering
whether to allocate additional funds or increase the
estimated coat, that the contractor is entitled by
the contract terms to atop work when the funding

or cnst limit is reached, and that any work beyond
the funding or cost limit is at the contractor's

aown risk."
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The roposed vclause may not provido sufficient
protactio. v writtoen. If a contractor is willing
to augsume tue risk of continuing to work aftex being
notified that he has reached the funding limit, the
agency must esxercise caution that it does not appear
to tacitly encourago continued pexrformance, oreating
an obligation which is not intended. 855 Comp. Gen.
768 (1976).

e have no further comnant tn offer on thias
draft seqwant.,

ttincorely yours,

MILTON SOCOLAR

Hilton J. Bocolar
Genaral Counsel

—






