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Ha efer to your letter of August 15, 1979,
written on hehalf of Hr. Joseph Doylo, in which you
request our lpgal opinion as to'whether contractors
debarred undelt the Cavis-hacon Act, 40 U,5.C, § 276a,
ot se¢. (1976), can leqgally he awarded subcontracts
during the period of their debarnent, 1 | ‘ﬂ

repronantativolfor the Internaticnal Brotherhood of

. Electyrical Horhara Local §4477, hus complained to you
about the fact that the Cal~Walts firm has beqn awarded
a subcontract ti perform electyical work at the Narine t
Corpu hanag in 2% Palmms, Califorpnia. The basis of the

You utate\\that Mr. Joseph l\oylo. vwho 1:1 a bunlneaa ‘\}/(y (,g,' .

complaint ip that Valdo:Elusher, tho priacipal officer \
of Cal~fialts, is|currently on the Davinvuacon Act ~R
debarred blddaraaliat. o /Q

\ ~m B ‘
Vgig ‘Pour, Coqntruction Conpans, Inc.. a.h.a. Big \

Four' Conﬁtruction Company, a.k.a.'ljalt's Pluotric and

- flaldo. n..SIuﬂher,‘owner, vere found to be Vimlntora
of the¢. Pavis~nacon Act.and affective May 2,. 77, ﬁ? \
declared to be ineligible for a céntract award for
o poriod of 3 years, %he debarnent extends to any
£irm in which a debarrad parson or firm has an .
intarcnt. A0 U.H,C. § 2760-2 (1976). The provision
in 40 U.8,C. § ?76a-° (1076) that "No contract ohall
ho' avarded® to thone listed as violators or to firms
iri which they have an interest han bean interpréted :
v our Offica an nmeaning that ineliqibility does . A
not precludo legitinate subcontracting. 37 Copp. Gen, ,
544, 546 (1950), In that connection, the languiqe i
of the atatuta dees not nantion subcontracts and !
ovdinarily there is no privity hetweon the Covernment
and the subcontractor. i
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Moreover, the list of debanfed blddevs which av
publish is not wonled te prpclude subcontract
arrangerments, However, e ‘Fecogniza that in those
ingtances where the aubcontractox has a substantial
interest In the prime contractor or haa resorted to
subterfuge or where a prime \contract provislon re-
quires governmental approvallef subcontractors,

the subeontractorts ineligibllity can be extended
to subcontracting, It is ouif understanding that
none of these exceptions exi&t in the present case.
Therefore, the subcontract aijard to Cal-Wlalts does
not appear to be legally objuptionable.

. You point out that the nﬂpartnent of Labor (DOL)
in the administration of the: ‘flervice Contract het,
swhich states at 41 u,5,C, § ﬁ54(A) {1976): that "no
contract of the: Unltad Stataa ;hal] be awarded® to

tlded at 29 C,F.R,

§. 4.108 (1978) that thn prohlbltlob applies to an -
1naltq1ble firm or individual; acting in a subcon- R
tractor capacity.. Under the Sekvice.Contract Act,\— L
nol, has\prinary responsibility for interpreting and l
adniniataring that .act. Sce, Dt%itul Fquipment, .
Coxporation, B-194363, April,233,% 1978, 79-1.CPD 203,
and tidwest Service and Sup ly Cos and Midwest Engine
Inporporafod, . B=191554; July ‘13,M19?ﬂ, 70-2 CPD 34.
Further; tha.Service Contract Act vests the authority
for debarments’ under that act|wikh DOL, 41 'U.8.C,

§ 354(a). Hopaver, the authorit ‘for debarment under
the Davis-Bacon\act rents wlth our Office. 40 U,S8.C.
§ 276a-2, Fov. the reasons. stiited above,. we balieve.

i A o
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- that our position under the Davis-Bacon Act is correct,

notwithastanding that DOL hae i:aken a different view
under the Servica Contract Act.

If 1ndiv1duala and firma debarrnd under thu Davis~
Dacon Act can legally he awarded subcontraots durxing
the pariod of their . debarment; you ask if the responai-
ble contracting agency can offectivnly rrohibit such
participation in siubcontracta, In that conuectionm,

#e have recognized that, shile statutory debarment
ordinarily does not, per se, preclude legitimate
subcontracting with contractorvs doing husiness with
the Unlted 8tates, 1t wnuld bhe pernisaiblu for a
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contracting agency tu include in a Covevrnnent
contrect a condition which rould preclude sub
contracting, . suhject tn the deterpinatinn and
approval by % + contracting officer of the
subcontractory,. uvalifications, provide? the
condition is stated in tha agency's solicitation,
37 Comp. Gen., supra. |

Defenee Acquisition Ragulatton S 3-603(0)
(1976 ed,) providez that, when a debarred concern
is propnsed a: a subcontractor, the contracting

ofriceyr should declino to consent to guhcontraotlng

with the concern in any instance in #:dch consent
ia required of the!Government hefore the subcontrast
ie¢ placed unless the Searstary or his authorized
representative determines the placement to be

in the best interest of the.Governnent. See also
Federal Procuvspent Peqgulations)§ 1-1,603(e)

(1964 ed., amend, 108). This procedure-is the

only expedicnt nethod of which 4e are aAware for
precluding peraons 'or €irms debalred undetr the
Davis-Bacon Act from subcontracting with:Governtlent
contractors, AR Indicated, whether the ltnitinq

- conddition {8 included . in a Government. contract

is dlecretionary and not required, Absent a change
in the procurement requlations reuuirinq the liniting
condition in all Covernment contracts or an znendrent
of the Davis-Bacon Act extending debarment to:pubcon-
tract situations, the prospect of uniforn treatment
of ineligible firms and individuals in subcontract
situations seens renote.

Sincerely yours,

Ro¥ KELLTR

tDoputy] cConptroller Ceneral
of the United States






