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Preface

5

This pamphlet is one in a series of monthly pamphlets which will be consolidat-
ed on an annual basis and entitled Decisions of the Comptroller General of the
United States. The annual volumes have been published since the establishrreant
of the General Accounting Office by the Budget and Accounting Act, 1921. Deci-
sions are rendered to heads of departments and establishments and to disburs-
ing and certifying officers pursuant to 31 U.S.C. 35629 (formerly 31 U.S.C. 74 and
82d.) Decisions in connection with claims are issued in accordance with 31
U.S.C. 3702 (formerly 31 {J.5.C. 71.) In addition, decisions, on the validity of con-
tract awards pursua‘.t to the Competition In Contracting Act (31 U.S.C.
3554(e)2) (Supp. IID) (1885), are rendered to interested parties.

The decisions included in this pamphlet are presented in full text. Criteria ap-
plied in selecting decisions for publication include whether the decision repre-
sents the first time certain issues are considered by the Comptroller General
when the issues are likely to be of widespread interest to the government or the
private sector; whether the decision modifies, clarifies, or overrules the findings
of prior published decisions; and whether the decision otherwise deals with a
significant issue of continuing interest on which therc has been no published
decision for a period of years.

All decisions contained in this pamphlet are available in advance through the
civculation of individual decision copies. Each pamphlet includes an index-digest
and citation tables. The annual bound volume includes a cumulative index-
digest and citation tables.

To further assist in the research of matters coming within the jurisdiction of
the General Accounting Office, ten consolidated indexes to the published vol-
umes have been compiled to date, the first being entitled “Index to the Pub-
lished Decisions of the Accounting Officers of the United States, 1894-1929,” the
second and subsequent indexes keing entitled “Index of the Published Decision
of the Comptroller” and “Index Digest—Published Decisions of the Comptroller
General of the United States,” respectively. The second volume covered the
period from July 1, 1923, through June 30, 1940, Subsequent volumes have been
published at five-year intervals, the commencing date being October 1 (since
1976} to correspond with the fiscal year of the federal government.
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Preface

O (257 T s e . ot Y S RO W
Decisions appearing in this pamphlet and the annual bound volume should be
cited by volume, page number, and date, e.g., 64 Comp. Gen. 10 (1978). Decisions
of the Comptroller General which do not appear in the published pamphlets or
volumes should be cited bv the appropriate file number and date, e.g., B-230777,
September 30, 1986.

Procurement law decisions issued since January 1, 1974, and Civilian Personnel
Law decisions whether or not included in these pamjalets, are also available
from commercial computer timesharing services.

To further assist in research of Comptroller General decisions, the Office of the

General Counsel at the General Accounting Office maintains a telephone re-
search service at (202) 275-5028.
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B-227835.3, B-227835.5, November 2, 1987
Procurement

Contract Management

W Coniract Administration

I B Convenience Termination

B B B Administrative Determination
SN NGAO Review

Where the offerors were unaware of the actual basis for award, award under such solicitation was
properly terminated.

Procurement

Competitive Negotiation
B Discussion

= W Adequacy

B B E Criteria

Discussions cannot be meaningful if an offeror is not apprised that its price exceeds what the
agency believes to be reasonable.

Procurement

Competitive Negotiation
B Discussion Reopening
W& Auction Prohibitien

Where recpening of negotiations is properly required, notwithstanding the disclosure of an offeror's
proposal, this does not constitute either technical leveling or an improper auction.

Procurement

Competitive Negotiation
B Unbalanced Offers
BN Materiality

M B Determinavon

M B B Criteria

Even though an offer may be mathematically unbslanced, it is not materially unbalanced where
there is no doubt it will result in the lowest cost to the government.
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~ "Matter of: The Faxon Company

The Faxon Company protests the termination of a contract for periodical sub-
scription services for a base year and 2 coption years, awarded by the Veterans
Administration (VA) under request for proposals (RFP) No. 794-4-87. Faxon also
protests the award of a contract to American Overseas Book Company (AOQBC)
under that solicitation.

The protests are denied.

The VA awarded a contract to Faxon on May 26, 1987, based on best and final
offers (BAFOs) which had been received on April 27. However, the VA, on re-
viewing a protest from AOBC, determined that the procurement had been im-
properly conducted and that the award was improper. The VA terminated
Faxon’s contract for convenience and reopened negotiations with the offerors in
the competitive range, Faxon and AOBC.

The Termination

Faxon alleges that the VA's termination of its contract was arbitrary and base-
less and was done in response to an untimely protest filed with our Office by
AOBC. Faxon also contends that the VA improperly reopened negotiations fol-
lowing the termination, that Faxon was prejudiced because its price and techni-
cal score were revealed, that the technical requirements have been degraded so
as to accommodate AOBC, and that the VA accepted an unbalanced offer from
AOBC. Faxon contends that the VA improperly only asked Faxon how it would
compensate in performance for the delays resulting from the resolicitation
which was caused by AOBC’s protest of the RFP.

Faxon also contends that the VA contravened the “stay” provisions of 4 CF.R. §
21.4(a) (1987) by requesting BAFOs while two protests were pending before the
General Accounting Office (GAQO) and by not providing a determination that
urgent and compelling circumstances would not permit waiting for the GAQ de-
cision until its contemporaneous decision to award to AOBC.

Regarding this last issue, our Bid Protest Regulations, 31 U.S.C. § 3553(a) (Supp.
IIT 1985), state that when the contracting agency receives notice of a protest
from us prior to award of a contract it may not award a contract under the pro-
tested procurement while the protest is pending, unless the head of the procur-
ing activity responsible for award of the contract determines in writing and re-
ports to us that urgent and compelling circumstances significantly affecting in-
terests of the United States will not permit waiting for our decision. 4 CF.R. §
21.4(a). Although that provision requires that an agency not make .n award
unless a determination of urgent and compelling circumstances is made, it does
not require the cessation of any other agency action on the soiicitation, such as
the request for BAFOs, and it does not prohibit the agency from making an
award at the same time it notifies our Office of its decision that urgent and
compelling circumstances exist. See Progressive Learning Systems, B-218483,
July 23, 1985, 85.2 CPD { 72.

(67 Comp. Gen.)
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The VA states that, after the competitive range was determined under the ini-
tial RFP, an excluded offeror protested that the evaluation criteria were differ-
ent from those stated in the solicitation. The VA sustained the protest and
issued amendment No. 3 listing eight evaluation criteria (there were four crite-
ria under the solicitation prior to the amendment). The amendment, however,
did not state the relative importance of the criteria, or indicate the importance
of price. No statement was included as to how award was to be made.

The evaluation plan, not disclosed in the RFP, assigned 74 points for the techni-
cal categories with categories receiving as many as 20 points or a3 few 5 points.
The contracting officer determined that any offeror submitting an offer between
$1.2 and $2 million would receive the full 25 points for cost.

Faxon received a total of 71 technical points and its cost proposal for 3 years of
$1,805,218, per the contracting officer’s formula, received 25 points, thus result-
ing in a total score of 96 points. AOBC's proposal received a perfect technical
score of T4 points, and its cost proposal of $2,021,538 was awarded the full 25
points for a total score of 99, the maximum that could be received. Upon review
of the final scores and evaluation, the contracting officer determined io make
award to Faxon, based on its lower-priced offer, even though AOBC received
more total points.

After a debriefing, AOBC protested to our Office that the VA failed to conduct
meaningful negotiations, that the VA misapplied the evaluation factors, that
Faxon's proposal was generally deficient, and that AOBC should have been
awarded the contract as the highest-scored offeror,

The VA found that certain elements of AOBC’s protest were meritorious. VA
found that no meaningful negotiations had been held with AOBC concerning its
automated claiming (ordering) proposal and that award was made essentially on
the basis of price. Automated claiming or crdering allows perscnnel at VA li-
braries, through computer terminals, to place subscription orders directly with
the contractor. VA states that AOBC was never advised that its automated
claiming proposal had a greater capacity than required. The VA found that
AOBC misinterpreted the requirements for claiming due to its experience as the
incumbent on the prior contract; the VA states that it should have pointed out
that the requirements had been relaxed from the prior year’s specifications. Ap-
parently, the VA believes that had it done so AOBC might have offered a lower
price,

The VA also noted that the evaluation and award was not made properly be-
cause the RFP listed eight evaluation criteria, including cost, without any state-
ment concerning relative importance. The VA states that each criterion should
have been, but was not, considered equally important.

The VA decided that it would be in the best interest of the government to ter-
minate the Faxon contract for convenience and =eopen negotiations with all of-
ferors in the competitive range.

{67 Comp. Gen.)
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Faxon argues that any ambiguities which might have existed in (he solicitation
were not of such significance as to prejudice AOBC and require amending the
RFP. In this connection, Faxon points cut that none of the offerors knew what
relative weight would be applied to the technical criteria or to price. If any-
thing, Faxon argues, AOBC benefited from receiving the full 25 points for price
even though its price was in excess of the VA's range for the full 25 points.

Faxon argues that VA’s revision to the specifications did not result in chanes
to AOBC’s or Faxon’s technical proposals or scores, thereby proving that the
termination was unwarranted. Faxon also contends that discussions with AOBC
were unnecessary since it received a perfect score and, in any event, AOBC's
costs were minimally affected by any possible misunderstanding it may have
had as to automated claiming.!

It is fundamental that offerors should be advised of the basis on which their
proposals will be evaluated. Union Natural Gas Co., B-225519.4, June 5, 1987,
87-1 CPD { 572. We have recognized that a solicitation that does not set forth a
common basis for evaluating offers, which ensures that all firms are on notice
of the factors for award and can compete on an equal basis, is materially defi-
cient. In this case, the RFP did not reflect how offers actually were evaluated.

Where, as liere, an RFP indicates that cost will be considered, without explicitly
indicating the relative weight to be given to cost versus technical factors, it
must be presumed that cost and technical considerations will be considered ap-
proximately equal in weight. Actus Corporation/Michael O. Hubbard and LSC
Associates, B-225455, Feb. 24, 1987, 87-1 CPD { 209. During the evaluation, the
VA gave a much greater weight to technical than cost but ultimately the VA
awarded on the basis of cost. In effect, what happened was that the RFP ..d not
state a basis for evaluation, then the proposals were evaluated on an uastated
basis, and finally award was made inconsistent with the evaluation. Additional-
ly, the offerors did not know how price would be weighted and had they kpnown
price would have been determinative, they could have modified their proposals
accordingly. The fact that AOBC was the only offeror to receive a perfect score
for price and technical and yet did not receive the award in itself shows the
invalidity of the evaluation scheme.

Compounding this error was VA's failure to point out AOBC'’s excessive level of
effort as to automated claiming. 41 U.S.C. § 253b(dX2) (Supp. III 19Y85), requires
that written or oral discussions be held with all responsible sources whose pro-
posals are within the competitive range. Such discussions must be meaningful
and, in order for discussions to be meaningful, agencies must point out weak-
nesses, excesses, or deficiencies in proposals unless doing so would result either
in disclosure of one offeror’s approach or in technical leveling. The Advantech
Corp., B-207793, Jan. 3, 1983, 83-1 CP) | 3; Ford Aerospace & Communications
Corp., B-200672, Dec. 19, 1980, 80-2 CPD 1 439.

1 Faxon, also contends that the VA improperly considered AOBC's protest because it was untimely under our Bid
Protest Regulations, However. whan a eontracting agency recogmzes the validity of a protest and proposes to take
appropriate corrective action, it is irrelevant whether the protest complied with our Bid Protest Regulations.
Macro Systems, Inc., B-208540.2, Jan. 24, 1983, 83.1 CPD § 79.

(67 Comp. Gen.)
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During discussions, agencies are prohibited from advising an offeror of its price
standing relative to other offerors, Federal Acquisition Regulation (FAR), 48
C.F.R. § 15.610/d)3) (1986), and are not required to point out that a proposed
price is too high if the price is still below the governnient estimate. University
Research Corp., B-196246, Jan. 28, 1981, 81-1 CPD | 50. On the other hand, dis-
cussions cannot be meaningful if an offeror is not apprised that its price exceeds
what the agency believes to be reasonable. Price Waterhouse, 65 Comp. Gen. 206
(1986), 86-1 CPD | 54.

The VA should have pointed out to AOBC that its costs were excessive for auto-
mated claiming. AOBC was put in the untenable position of not being able to
improve its perfect score yet not being able to receive award. Meaningful discus-
sions, had they been held, would have led AOBC to the areas of its proposal
where it could have improved the possibility of receiving the award. We have
held that where an improper award has been made, termination and recompeti-
tion of a negotiated contract is appropriate. Sperry Corp., B-222317, July 3, 1986,
65 Comp. Gen. 715, 86-2 CPD [ 48. We find, therefore, that the VA’s termination
of Faxon’s contract for these procurement deficiencies was appropriate.

The Award to AOBC

Turning now to Faxon's protest of the manner in which the reopening of negoti-
ations was conducted and the award to AOBC, Faxon argues that it was placed
at a competitive disadvantage because, at a debriefing, AOBC was advised of
Faxon's price, portions of Faxon’s technical proposal and its evaluation scores.
Faxon contends that this constituted technical transfusion and leveling and that
the reopened negotiations represented an auction.

The VA has responded that there was no technical transfusion or leveling, nor
was Faxon’s technical proposal revealed to AOBC. What was discussed at the
debriefing was the manner in which Faxon’s proposal and AOBC's proposal
were evaluated. While Faxon’s price was disclosed to AOBC, during the subse-
quent negotiations, AOBC agreed to release its price to Faxon so that AOBC
would not have an unfair competitive advantage.

We have held that where reopening of negotiations is properly required, not-
withstanding the disclosure of an offeror's proposal, this does not constitute
either improper technical leveling or an improper auction. Sperry Corp., supra.
In addition, there is nothing inherently illegal in the conduct of an auction in a
negotiated procurement. Rather, the possibility that a contract may not be
awarded based on true competition on an equal basis has a more harmful effect
on the integrity of the competitive procurement system than the fear of an auc-
tion. Id. The statutory requirements for competition take primacy over the reg-
ulatory prohibitions of auction techniques. PRC Information Sciences Co., 56
Comp. Gen. 768, 783 (1977), 77-2 CPD { 1L

Here, the VA made a particular effort to equalize the competition by requiring
price disclosure by ~ll offerors. Faxon has offered no evidence that the contents

n 4 (67 Comp. Gen.}
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ofltstechmcal proposal were released t¢ AOBC during the debriefing. Accord-
ingly, this basis of protest is denied.
Faxon also protests that the specifications were degraded in the resolicitation to

- accommodate AOBC because AOBC could not meet the original requirement
that an offeror have a catalog of 100,000 titles.

The VA argues that it did not downgrade the technical specifications to ensure
that AOBC could meet reduced requirements. The VA states that the original
specification, as amended by amendment No. 3, called for:

Annual Serial Catalog (a} Capability to produce catalog exhihit dealing with at least 50 percent of
11.8. publishera and liste at least 100,000 titles.

Amendment No. 7 revised this requirement to a catalog of 10,000 titles. Faxon
states that AOBC’s cotalog containg less than 13,000 titles whereas Faxon has a
hard copy catalog of 48,000 titles, a microfiche listing of 85,000 titles, and a com-
puterized data base of 200,000 titles.

The VA states that this requirement was revised $2 clerify the VA's actual min-
imum needs and was not issued for the purpose of favoring AOBC's proposal.
The VA explains that it interpreted the original requirement in amendment
No. 3 as specifying a catalog with 100,000 titles, yet no offeror met this require-
ment. Although Faxon states it has the capability of generating these titles,
Faxon’s catalog has only 48,000 titles. VA argues that under a reasonable inter-
pretation of the specifications, Faxon also did not comply since it offered a cata-
log of only 48,000 titles. Accordingly, VA states it issued amendment No. 7 to
clarify both the number of tities it actually required in the catalog as well as to
correct the datu elements required for an acceptable title list,

Based on the record before our Office, no offeror complied with the original re-
quirement of 100,000 titles and therefore the changed requirement favored nei-
ther offeror. Since the VA determined t' at it had overstated its minimum
needs, such a change in the specifications to more accurately reflect these needs
Was proper.

Concerning Faxon's argument that AOBC’s offer is unbalanced, Faxon states
that AOBC’s base yvear price of $579,023.47, which is higher than its price for
the two option years ($497,759.30 and $527,032.95), respectively, is front-loaded.
The VA points out that AOBC explained, upon the VA's request after initial
BA¥Os on the resolicitation, that AOBC is to be billed for the cost of its per-
formance bond in the first year of contract performance, thus increasing
AOBC's first year cost. The VA states that the options for both years will be
exercised. In any event, AOBC’s first year price is lower ($579,023.47) than
Faxon’s first year price ($583,483.50), so there is no doubt that the award to
AOBC will result in the lowest ultimate cost to the government, notwithstand-
ing whether the options will be exercised.

Finally, Faxon protests that only it was questioned during negotiations about
how it would meet the delivery schedule due to the delays in performance con-
nected with the termination and resolicitation which resulted from AOBC's

(67 Comp, Gen.)
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original protest. However, the record shows that both AOBC and Faxon were
asked the sanie question regarding accelerated performance and, therefore, this
bagis cf protest is denied.

The protests are denied.

B-228090, November 2, 1987
Procurement

Competitive Negotiation

B Discussion

B W Adequacy

WA W Criteria

Procurement

Competitive Negotiation

B Offers

K % Evaluation Errors

B E ™ Non-Prejudicial Allegation

Contracting agency's failure to inform protester of deficiencies in its technical proposal, which was
included in the competitive range, deprived the protester of the opportunity to participate in mean-
ingful discussions. Protester, however, was not prejudiced since its cost proposal wes so much higher
than the awardee’s cost proposal that, even if protester had raised its technical proposal to the level
of the awardee’s, the protester would not have been awarded the contract.

Matter of: B.K. Dynamics, Inc.

B.K. Dynamics, Inc. (B.K.), protests the award of a contract to Techplan Corpo-
ration under Department of the Air Force request for proposals (RFP) No.
F49620-87-R-0006, issued to obtain a contractor to provide international coopera-
tive research and development assessments. B.K. contends that the Air Force
improperly failed to conduct meaningful discussions with the firm.

We agree with B.K. that the discussions that were held were not meaningful,
but we deny the protest because the record shows that this deficiency did not
prejudice B.K. in the competition.

The RFP solicited offers for a base period of 8 months and four l-year option
periods. Cost proposals were to be evaluated on the basis of the base and option
years, although the government expressly reserved the right to award a con-
tract that includec options for fewer than 4 years. The solicitation also provided
that technical merit would be the most important factor in the selection dezi-
sion, although cost also would he important.

The Air Force received five proposals, with Techplan’s cost proposal the third
lowest and B.K.'s the highest. The technical evaluation concluded that Tech-
plan's proposal was technically superior to the other proposals, Lat that four of

(67 Comp. Gen.)
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tne five offerors, including B.K., should be included in the competitive range.
The Air Force conducted written discussions with those four offerors concerning
only their cost propesals, and requested best and final cost offers. Techplan’s
final cost proposal was second low, while B.K.'s cost proposal remained high.
The Air Force determined that Techplan's proposal offered the best overall
value to the government and awarded a contract to that firm for the base
period, which also included options for 2 more years, with the decision whether
to exercise those options to be made later in the contract period.

B.X. protests that the Air Force's failure to conduct technical discussions with
the firm was a violation of the agency’s statutory duty to hold meaningful dis-
cussions with all offerors in the competitive range. B.K. argues that if the Air
Force had pointed out the deficiencies in B.K.’s technical proposal and had
given the firm an opportunity to submit a revised technical proposal, B.K.
might have been able to raise its technical score sufficiently to outrank Tech-
plan’s.

The Air Force responds that while B.K.’s proposal had some weaknesses relative
to the technical evaluation factors, the evaluators found that B.K. had a thor-
ough understanding of the agency's needs, and the proposal was not marked
down significantly in any area. The Air Force argues that it therefore was
proper not to conduct technical discussions witl: B.K. because the evaluators did
not have any questions concerning B.K.’s technical propesal. The agency addi-
tionally notes that the RFP was for expert and consultant services which are
dependent on staff, and avers that technical discussions were not warranted
anyway because the proposal could not have been significantly improved with-
out replacing key personnel, a major proposal revision. Finally, the Air Force
asserts that because B.K. thoroughly understood the technical requirements of
the RFP, any technical discussions with the firm would have resulted in techni-
cal leveling or technical transfusion, which are prohibited by the Federal Acqui-
sition Regulation (FAR), 48 C.F.R. § 15.610(d) (1986).

The Competition in Contracting Act of 1984 (CICA), 10 U.S.C. § 2305b(4)(B)
(Supp. III 1985), and its implementing regulation, FAR, 48 CF.R. § 15.610(b), re-
quire that written or oral discussions be held with all responsible sources whose
proposals are within the competitive range. Such discussions must be meaning-
ful, that is, agencies must point out weaknesses, excesses or deficiencies in the
offeror’s proposal unless doing so would resuit in technical transfusion or tech-
nical leveling, FAR, 4€ C.F.R. § 15.610(d)1) and (2); Price Waterhouse, B-222562,
Aug. 18, 1986, 86-2 CPD 1 190. Once discussions are opened with an offeror, the
agency must point out all deficiencies in the offeror’s proposal, and not merely
selected ones. Jones & Co., B-224914, Feb. 24, 1987, 66 Comp. Gen. 283.

Here, the Air Force’s request for best and final cost proposals constituted dis-
cussions, so that the failure to discuss technical matters was proper only if
B.K.’s initial technical proposal contained no uncertainties or weaknesses. See
Sperry Corp., 65 Comp. Gen. 195 (1986), 86-1 CPD { 28. We do not find that this
was the case. For example, as indicated by the debriefing summary, the evalua-
tors found that B.K. did not give samples of the Contract Data Requirements
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Lists formats for required deliverables, and that B.K.'s proposal for certain
items listed in the statement of work did not demonstrate sufficient program
manager involvement. Qur review of the technical evaluation also shows that
B.K.’s proposal was downgraded for failure to address or elaborate on certain
factors. These omissions are the type that may well have been resolved through
technical discussions. See Furuno US.A., Inc., B-221814, Apr. 24, 1986, 86-1 CPD
fi 400.

Further, we do not agree with the Air Force that technical discussions would
have led to prohibited technical transfusion or technical leveling. Technical lev-
eling arises only where, as a result of successive rounds of discussions, the
agency has helped to bring one proposal up to the level of another proposal by
pointing out inherent weaknesses that remain in the proposal because of the
offeror’s own lack of diligence, competence or inventiveness after having been
given an opportunity to correct them. See Price Woterhouse, B-222562, supra.
Here, however, the Air Force did not hold even one round of technical discus-
sions with B.K. We also do not see how therc would have been any risk of tech-
nical transfusiorn-—improperly transferring Techplan’s approach to B.K. through
discussions, see FAR, 48 C.F.R. § 15.610(d)(2)—if B.K. had been informed of omis-
sions in its own proposal. We therefore find that the Air Force failed to hold
meaningful discussions with B.K.

Despite our conclusion, however, our Office will sustain a protest alleging that
the government failed to hold meaningful discussions with a firm only if the
protester demonstrates that it was prejudiced by the government’s actions, See
Science and Management Resources, Inc., et al, B-212628, ef al, Jan. 20, 1984,
84-1 CPD | 88. The record does not show that B.K. was prejudiced here. First,
B.K. itself states that if the Air Force had pointed out technical deficiencies in
the firm’s offer, “BK’s proposal could have been revised, perhaps sufficiently to
enable BK to outrank Techplan technically.” Thus, B.K. itself acknowledges
that technical discussions would not necessarily have raised B.K.s technical
proposal to the level of Techplan’s proposal. Further, the RFP provided that
both technical merit and cost would be considered in choosing the successful of-
feror; B.K.'s evaluated best and final cost offer was $1.2 million higher than
Techplan’s final cost offer of $1.93 million, and B.K. does not suggest that it
could have sufficiently lowered its cost proposal further to be competitive with
Techplan. Thus, even if B.K. had been able to raise its technical proposal to the
level of Techplan's, B.K. still would not have received the award.

B.K. also protests that the Air Force could not properly award a contract to
Techplan that included a base period and provision for 2 option years because
the RFP required offerors to submit prices for 4 option years. Paragraph 1-24 of
the RFP, however, specifically reserved to the Air Force the right to award a
contract that provided for fewer than 4 option years. Therefore, the award was
consistent with the terms of the solicitation, and thus is not subject to legal ob-
jection by our Office.

The protest is denied.
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appropriations/Financial Management

Claims by Government
Credit Cards
£3 & Acceptability

Except where prohibited by statute agencies may accept commmercial credit card transactions in
payment for amounts owed to *he United States, subject to certain safeguards. However, where the
Miscellaneons Reveryr  Act 120 US.C § 3302iby (19820 applies, credit ca~d company commissions
musi be paid from the agencv's rarrent operating appropriations, rather than be deducted from the
proceeds of the credit card ti m itself.

Appropriations/Financial Management

Appropriation Availability

Purpose Availability

Credit Cards

CIE] Fees

Under 16 US.C § 46046aD) (14%2), the Department of Agriculture (USDA} may allow credit card
companies to deduct their commissions from the proceeds of commercial credit card transactions
charged to the public for “reservation services.” However, without additional statutory authority,

commissions on credit card transactions for other kinds of USDA services or fees must be paid from
currenl operating appropnations

Matter of: Acceplance of Payment by Commercial Credit Card

The Assistant Secretary for Natural Resources and Environment, United States
Department of Agriculture (USDA), requested our opinion regarding the accept-
ance of commercial credit card transactions in payment for amounts owed to
the government by private individuals and organizztions. Because the credit
card companies usually deduct their fee i..m the amount charged to the credit
card holder, USDA questions whether accepting credit card transactions would
violate the socalled "Miscellaneous Receipts Act,’ 31 U.S.C. § 3302(b) (1982).

USDA is authorized by the Land and Water Conservation Act, as amended, 16
U.S.C. §§ 460/, 460/-6a (1982), to assess and collect a variety of fees and permit
charges. Previously, USDA has been willing to accept only cash payments for
those fees and permit charges. Now, however, USDA wants to offer credit card
transactions as an alternative methad of payment for “user fees collected at
recreation sites”’ and for “firewood, Christmas tree permits, special use permits,
and similar authorized uses and products from the National Forest System
Lands.” According to USDA, in fiscal year 1985, sales to the public of just three
of those classes of permits amounted to approximately $320,000. Aside from the
fact that purchasers frequently request to pay via credit card as a convenience
to them, USDA believes that the acceptance of credit card transactions would
significantly reduce USDA'’s administrative costs and increase its efficiency.

We conclude that, in the absence of an express statutory prohibition, an agency
may legally accept payment of amounts owed to the United States in the form
of commercial credit card transactions. However. where 31 U.S.C. § 3302(b) ap-
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plies, credit card company commissions may not be deducted from the proceeds
of the transactions, and to this extent, the use of commercial credit cards may
not, offe~ » practical alternative under existing law.

Authority to Accept Payment by Credit Card

We have previously held that agencies may accept commercial credit card
transactions in payment for goods and services provided by the government,
except where credit sales are expressly prohibited. 56 Comp. Gen. 90 (1976}, 52
Comp. Gen. 764 (1973). In those cases, we observed that “while the government
does not ordinarily provide goods or services on credit, there is no general statu-
tory prohibition against credit sales.” 56 Comp. Gen. at 91 (citing 52 Comp. Gen.
at 765). Those decisions were “premised on the [agency's] represeniation that
this practice would facilitate sales without [significantly] increasing administra-
tive costs or prices charged to customers.” Id. Allowing the use of credit card
sales was expected to enhance the agencies’ performance of their statutory func-
tions by enabling them to operate more efficiently and conveniently. Finally,
the interests of the United States were adequately protected by credit card com-
pany guarantees to pay for purchases made by duly accepted credit cards. 56
Comp. Gen. at 92; 52 Comp. Gen. at 765.

We see no reason why the principie enunciated in those two decisions should
not apply equally to the payment of any and all amounts owed to the United
States, subject to the same safeguards. Acceptance of payment by credit card
should not result in significant increases in the cost to the government, or any
increase in the cost to the person making the payment;! should adequately pro-
tect the government’s interest by means of credit card company guarantees to
reimburse the government for all properly conducted credit card transactions;
and should facilitate and enhance performance of the agency’s program and col-
lection responsibilities. If these conditions apply, then agencies may exercise
sound discretion to accept credit card transactions as an additional (and option-
al) means of paying amounts owed to the United States. (We do not believe that
agencies may require payments to be made by credit cards.)

Deducting Credit Card Company Commissions from Proceeds

Credit card companies normally charge a fee of 3 to 5 percent of the transaction
amount. As USDA notes, the companies customarily collect this fee by deduct-
ing it from the amount to be paid to the vendor (i.e., the agency). Because of

! The requirement that there be no additional cost to the payor does not apply to payments mode on delinguent
debts owed the United States. Agencies are required to assess administrative charges to cover the costs of process-
ing and handling delinquent debts. 31 U.S.C. § 3717(ex1) (1982); 4 C.F.R. § 102.13(d} (1883). Neither the statute nor
the implementing regulations itemize all of the elements that may be assessed as administrative costs. See 49 Fed.
Reg. B8RO, BR93 (1984), If an agency chooses to permit payment of delinquent debts by credit card, we think the
agency may treat the credit card company's commission as an administrative cost to be assessed against the
debtor—- in the same manner as the cost incurred in using a private debt collector, etc. However, the agency
should disclose this liability to the debtor when the credit card option is offered.
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this, as explained below, the use of commercial credit cards may not be a feasi-
ble option under existing law.

The problem :s that, under 31 US.C. § 3302(b), unless stherwise provided by
law, each agency s renerally requ.red to deposit into the general fund of the
Treasury ~!! amounis received by its officers and agents, “without deduction for
any charge or claim.” Thus, where this act applies, the agency has no authority
to allow a credit card company to deduct its commissions from payment made
via credit card, unless there is some other express statutory authority to do so.?
USDA suggests that the necessary autheority may be found in two specific (and
otherwise unrelated) statutory exceptions to the miscellaneous receipts act—31
U.S.C. § 3718(d) (1982) idebt collection contractor fees), and 16 U.S.C. § 460/-6a(f)
{1982) (reservation service contractor fees).

1. Debt Collection Contractor Fees.

The provisions of 31 U.S.C. § 3718(d) (formerly § 3718(b), as redesignated by Pub.
L. No. 99-578, § 1, 100 Stat. 3305 (1986)), create an express exception to the Mis-
cellaneous Receipts Act in order to authorize agencies to pay debt collection
contractor iees by means of deductions from collection proceeds. USDA admits
that “the language employed in 31 U.S.C. § 3718 tends to indicate that the use
of credit cards was not contemplated specifically [by Cong s3s when this law
was enacted] . . . .”" Nevertheless, USDA argues:

. . Even if a contract with credit card i1ssuers and vendors cannot meet che literal language of 31
US.C § 371K, clearly. Congress intended to give the head of an agency wide latitude to his choice of
collection mechanisms. Allowing the use of credit cards fo. payments would appear to be in keeping
with this Congressional intent.

To the extent that the amounts being paid via credit card represent the pay-
ment of delinguent debts, we agree that the provisions of section 3718(d) would
authorize deductions for credit card company commissions. However, if those
amounts represent payments on non-delinguent debts, the exemption (from the
Miscellaneous Receipts Act) in section 3718(d) would not apply. This conclusion
follows from a previous decision of this Office to the effect that section 3718(d)
does not apply to the collection of non-delinquent debts, or to “account servic-
ing,” etc. 64 Comp. Gen. 366 (1985).

2. Reservation Service Contractor ees.

The provisions of 16 U.S.C. § 460/-6a auchorize USDA to assess a variety of “Ad-
mission and special recreation use fees. ' (USDA calls these assessments “user
fees collected at recreation s.ces.”1 Paragraph (a) of that section concerns “Ad-
mission fees” and various “permits;” paragraph (b) concerns ‘“Recreation use
fees’ and ‘‘fees for Golden Age Passport Permitees;” and psragraph (c) concerns
“Special Recreation Permits.” Paragraph (f) is entitled “Disposition of fees; con-
tracts with public or private entities for visitor i1eservation services.” It reads,
in pertinent part, as follows:

2 The etfect of 31 USC § 3302h was not an wssue in 32 Comp. Gen. 764 and 56 Comgp. Gen. 90, cited earlier,
because of the particular statutory authorities involved in those cases.
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Except as otherwise provided by law . . . all fees which are collected by any Federal agency [pursu-
ant to this section] shall be covered into a special account in the Treasury of the United States to be
administered in conjunction with, but separate from, the revenues in the Land and Water Conserva-
tion Fund; Provided, that the head of any Federal agency, under such terms and conditions as he
deems appropriate, may contract with any public or private entity to provide visitor reservation
seriices; and any such contract may provide that the contractor shall be permitted to deduct a com-
migsion to be fixed by tue agency head from the amount charged to the public for providing such
seryices and to remit the net proceeds therefrom to the contracting agency. Revenues in the special
account shall be available for appropriation . . . for any authorized outdoor recreation function of
the agency by which the fees were collected . . .. 16 U.3.C. § 460L-6a(f) (added by Pub. L. No. 93-303,
§ 1(), 88 Stat. 192, 194 119741, [Italic supplied.}

Clearly, paragraph 460l-6a(f) authorizes USDA to enter into contracts with
public or private entities in order to obtain “reservation services” and allows
those contractors to deduct their commissions for providing these services from
fees that they collect on behalf of the government. Thus, this provision would
authorize credit card companies to deduct commissions from receipts. However,
by its very terms, it applies only with respect to amounts charged to the public
for reservation services; it does not authorize deductions from the fees assessed
pursuant to paragraphs (a), (b}, or (¢) of section 460/-6a.8

The first sentence of 16 U.S.C. § 460/-6a(f), quoted above, requires that all fees
collected under the authority of § 460/-6a be deposited in a special account in
the Treasury. Thus, except for the special provision for reservation services,
there would be no authority to deduct credit card company commissions from
these other fees.

Of course, none of the foregoing discussion is intended to suggest that credit
card companies may not be paid a commission on amounts which are charged
for credit to the government for the other kinds of fees and charges provided in
section 460/-6a. We are saying merely that without additional statutory author-
ity, that commission must be paid out of the agency’s current appropriations
and not by deduction from the amount charged.

Conclusions

We conclude that, in the absence of express statutory prohibition, agencies may,
in the exercise of sound discretion, legally accept commercial credit card trans-
actions in ;ayment of amounts owed to the United States, including amounts
owed for goods and services, and amounts owed on account of delinquent and
nondelinquent debts. However, we also conclude that, without express statutory
authority to do so, agencies may not allow credit card companies to collect their
commissions by means of deductions from amounts charged for credit to the
United States.

3 The legistative history of this provision confirms this interpretation. In H.R. Rep. No. 1076, 93rd Cong., 2d Sess. §
11974), for example, it was explained that:

Under existing law all fees go into a special account in the Land and Water Conservation Fund to the credit of
the collecting agency. No change is made in this respect, but the bill makes clear that the Secretary inay contract
for reservation services and that the charge imposed for making such reservation need not be paid into the special
account. While the proceeds for camping use would be the same, this language is designed to eliminate transfers of
funds for providing reservation services, [Italic supplied.]
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We think payment by credit card is a desirable option which may facilitate the
administration ¢/ scrae government programs presently operated on a cash
basis. At the very least, it should be available to federal agencies, subject to the
exercise of sound discretion. Under existing law, however, an agency wishing to
accept cred.t card transactions for payments subject to 31 U.S.C, § 3304D) (or
other similar statutory restriction) has basically two options:

(1) The agency may try to negotiate an agreement whereby the credit payment
is paid over to the agency in its entirety for credit to the appropriate account,
with the agency paying the contractur's commission from current appropria-
tions in a separate transaction; or

(2) The credit card company may deduct its cornmission from amounts to be
paid to the government agency, with the agency then promptly transferring the
amount of the fee from current appropriations to the account to which the pay-
ment is to be credited.

The first option raay not be acceptable to the credit card company; the second is
somewhat impractical and administratively burdensome.

Accordingly, to enable agencies to realize the maximum potential benefit from
credit card transactions, we would support legislation (perhaps along the lines
of 31 UB.C. § 37i8dN ‘o establish an exemption from 31 U.S.C. § 3302(b) for
credit card arrangements.

B-225673, et al. November 6, 1987

Approprial wns;’ Fmancml Management
Claims Against Government

# Unauthorized Contracts

t Quantum Meruit/Valebant Doctrine

Procurement

Payment/ D:scharge
B Unauthorized Contracts
B #® Quantumn Meruit,' Valebant Doetrine

(laims asserted against the United States Navy by the governments of the United Kingdom and
Italy 1which arose in the course of a routine and continuing series of transactions that hinge dirvect-
ly upon the long-standing, day-te-day relationships of the governments involved) nay be paid, de-
spite the absence of supporting official records, because their validity and non-payment have been
satisfactorily substantiated

Appmprzatmnsf Financial Management

Claims Against Government
B Statutes of Limitation

A claim asserted against the United States Navy by the government of the Netherlands may nut be
paid, because the claim was not actuslly received at GAQ within 6 years after the date on which the
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claim accrued (i.e., the date when fuel was delivered, not the date on which the Netherlands issued
its bill for payment of the fuel), as required by 31 U.S.C. § 3702(bX1) (1982).

Appropriations/Financial Management

Claims Against Government
B Statutes of Limitation

GAO may not waive the provisions of 31 U.S.C. § 3702(bX1) (1982), and lacks the jurisdiction neces-
sary to consider whether a claim barred by operation of that act might be valid under the laws of
another country because section 3702(bX1} is not a mere “statute of limitations,” but rather is a
“condition precedent” to the right to have the claim considered by GAO.

Matter of: British, Dutch and Italian Claims for Fuel and Services for
U.S. Navy Vessels.

This decision considers three separate claims asserted against the United States
Nzvy by agencies of the governments of the United Kingdom, the Netherlands,
and Italy. Each claim requests reimbursement for alleged provision of fuel or
support services to Navy vessels which either operated in conjunction with the
vessels of those three governments, or visited their naval bases. Two of these
claims have been previously considered and disallowed by our Claims Group.
The third claim was referred to us by the Claims Group and has not previously
been acted upon. For the reasons given below, the claims asserted by the gov-
ernments of the United Kingdom and Italy may be paid. However, the claim
asserted by the Netherlands is time-barred.

Background

1. The United Kingdom (B-225673; Claim No. Z-20(738)).

According to materials submitted by Navy, the Government of the United King-
dom (UK) maintains that on May 24-25, 1982, its naval forces provided a variety
of services and supplies to the U.S.S. Clark during its visit at the British naval
base at Gibraltar. The UK claims that, although it has submitted detailed addi-
tional information and repeated bills to Navy, none of those services or supplies
uave ever been paid for. (The British claim totals 4541.14 pounds sterling.) Navy
advised our Claims Group that despite an exhaustive record search, it could
confirm only that the U.S.S. Clark was in Gibraltar on the dates in question.
Navy can neither verify nor dispute that the supplies and services at issue were
in fact received or whether payment was made. Based on the absence of Navy
records to confirm the validity of this claim, the Claims Group disallowed pay-
ment in its settlement dated August 12, 1986.

In seeking this reconsideration, The British Ministry of Defence contends:

It is not in lispute that USS Clark visited Gibraltar during the 24/25 May 1982. /¢ is inconceivable
that during the period of the visit the ship would not have heen provided with {thesej logistics seru-
ices for which payment should have be.a made. The {act that on the US side the records have been
destroyed is inconvenient bui it dees not destroy the validity of {the] claim . . . . {Italic supplied.]
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In response to the Ministry's contention, Navy agreed that “it is highly proba-
ble that USS Clark . . . received the port services [and supplies] in question. . ..”

2. Italy (B-180569: Claim No. Z-2175653).

Apparently, Italy’s claim arose in a similar fashion to that of the UK, but in-
volves more than one ship and concerns fuel supplies only, as provided on sever-
al occasions during 1978-80.' A listing of those transactions follows:2

PORT or SGURCE * DATE LIRE
U.S.8 Cavalla La Spezia, ltaly 3/20/78 2,688,230
U.S.S. Escape La Spezia, laly 5/5/78 5,396,460
U.S.S. Lawrence/Sampson ITN Vesuvio 5/22/78 91,938,665
U.S S Manley ITN Stromboli 5/30/78 16,802,120
U.S.S. Biddle La Spezia, laly 10/27/78 20,364,000
U.5.S Peterson ITN Strombol: 10/15/79 16,007,134
U.S.S. Comte De Gras ITN Stromboli 5/13/8C 203,871,745

IThe dessznation “I'TN  deatsfies the source as a vessel of the 'talian Navy. Otherwise, the reference is to &
port in Ttaly

According to Navy, Italy first submitted bills for these transactions in October
1983. Sometime thereafier, those bills and the related Navy records were mis-
laid. As with the claim of the UK, Navy has been able to verify that the vessels
at issue here were in fact in the ports, or operating in conjunction with the Ital-
in ships on the dates listed ab we. Based essentially on probabilities, Navy be-
lieves that the fuel was most hkely provided and that payment has not beea
made, but has not been able to establish this with any degree of certainty. Navy
recommends payment.?

3. Netherlands (B-221805: Claim No. Z-2863216).

On June 11, 1976, the U.S.S. Koontz obtained some fuel at Den Helder, Nether-
lands. Navy does not dispute that the fueling took place as claimed, nor does it
challenge the amount charged by the Netherlands ($32,806.65). However, Navy’s
submission states that the government of the Netherlands “mislaid” the paper-
work on this transaction and consequently delayed submitting an invoice for it
until June 1984, more than 6 years atter the transaction occurred. Referring to
the 6-year statute of limitatuions prescribed in 31 U.S.C. § 3702(b)X1), Navy has
refused to pay the claim.

! The record shows thut, i order to toll the B-year statute of limitations prescribed by 31 U.S.C. § 3702(h¥1), Navy
sent copies of the [talian bills to cur Claims Group in February 1984. Thus, there is no statute of limitatinns prob-
lem in this claim

2 This list was derived (rom Navy's letter of August 20, 1986. A slightly different list was provided to us by the
United States Defense Attache Office in Rome by means of “telex™ dated March 1986. As explained below, we
conclude that Raly's claim may be paid However, before making paynient, Navy should try to reconcile the differ-
@nces.

* This matter was not previously considered by our Claims Group.
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The Netherlands continues to press its claim, maintaining that an invoice was
sent to the United States Embassy at the Hague on September 8, 1976, 3
months after the transaction. The Netherlands adds that it has made continu-
ous efforts to secure payment of this claim over the years since. The Nether-
lands believes that this claim is governed by Dutch law since the transaction
occurred in Dutch territory, and argues that under Dutch law, its claim is not
yet barred by the passage of time. Nonetheless, in its settlement of October 9,
1985, our Claims Group observed that the claim was not received at GAO until
May 7, 1985, and based on 31 U.S.C. § 3702(bX1), disallowed the claim.

Pursuant to discussions with Navy, the Netherlands submitted a new invoice,
dated April 10, 1986 (which was included with Navy's submission in this
matter). Navy’s submission concludes: “We believe that the United States is
morally obligated to make payment, irrespective of whatever fault the Dutch
have in this matter.”

Discussion

We have long held that the claimant bears the burden of proof in establishing
its claim. E.g, 31 Comp. Gen. 340 (1952); B-184712, Mar. 3, 1976. Normally, of
course, government records are used to help satisfy that burden. However,
claims may be paid even though official records have been lost or destroyed, or
are otherwise unavailable, but only if the claimant furnishes other clear and
satisfactory evidence which reasonably substantiates both the validity of the
claim and the absence of prior payment.

With regard to the British and Italian claims, we think that despite the absence
of supporting official records, their validity and non-payment have been satis-
factorily substantiated. In both cases, we understand that the claims arose in
the course of a routine and continuing series of transactions which hinge direct-
ly upon the long-standing, day-to-day relationships of the governments involved.
In neither instance does the Navy dispute these claims. To the contrary, Navy
suggests that it is particularly unlikely that its vessels did not receive the sup-
plies and services claimed, and Navy believes that the amounts being claimed
by the UK and Italy are reasonable. Consequently, Navy recommends these
claims be paid. We agree. Navy may therefore promptly process these claims for
payment, if otherwise correct.

With regard to the claim asserted by the Netherlands, however, the crucial
issue is not the absence of records and burden of proof, but rather the timeli-
ness of the claim’s submission to GAO. Under 31 U.S.C. § 3702(b)(1), every claim
asserted against the United States which lies within the scope of GAO’s claims
settlement authority must be “‘received by the Coinpt-oller General v:ithin 6
years after the claim accrues . . ..” Our previous decisions have read this lan-
guage strictly and literally to mean that claims must actually be filed with
GAQO before the expiration of the 6-year period. Filing with the particular
agency against which the claim is asserted will not satisfy the statute. E.g., 62
Comp. Gen. 187, 192 (1983); 57 Comp. Gen. 281, 283 (1978). Transmittal by the
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agency to GAO will be sufficient, as occurred here with the Italian claim, but
this did not happen with respect to the Netherlands claim, and the claimant
must bear the ultimate responsibility for complying with the statute. We have
no authority to waive the act's requirements. Eg, 64 Comp. Gen. 156, 158
(1984); 25 Comp. Gen. 670, 672 (19486).

A claim “accrues’” under this statute on the date when all events necessary to
establish the government’s liability have occurred. E.g., 42 Comp. Gen. 622, 623-
24 (1963). In a transaction such as this, the last event which is necessary to es-
tablish the government’s liability is the fueling itself, not the receipt of an in-
voice for its payment. The date on the invoice, or the submission of a new in-
voice does not influence the date on which the statutory period begins to run.
Hence, the April 1986 invoice is of no legal effect. (To conclude otherwise would
allow the creditor to circumventi the statutory limitation at will merely by issu-
ing a new invoice. Cf,, e.g.. B-1523%5, Mar. 4, 1964.)

Accordingly, our Claims Group was correct in finding the claim time-barred.
With respect to the suggestion that Dutch law should apply, it is sufficient to
note that the passage of time has deprived GAO of the jurisdiction to consider
the claim any further. See, e.g., 64 Comp. Gen. 155, 160 (1984) (Barring Act “is
not « mere statute of limitations, but is a condition precedent to the right to
nave the claim considered by our Office. . . .”); B-151285, May 16, 1963 (“The act
is not a mere statute of limitations but simply deprives the General Accounting
Office of jurisdiction to settle claims . . . .”). Of course, nothing we have said
here precludes the government of the Netherlands from pursuing any judicial
remedies that may be available to it.

Notwithstanding the foregoing, there may be one remaining possibility for ad-
ministrative relief. The fueling of a Navy vessel is surely related to the national
defense. Thus, Navy may wish to consider the possibility of relief under the au-
thority of Public Law 85-804, 50 U.S.C. §§ 1421-1435. We offer no opinion on the
feasibility of this approach since GAO has no jurisdiction under Public Law 85-
804 and determinations under it are not subject to our review. E.g, B-212529,
May 31, 1984,

Procurement

Special Procurement Methods/Categories

E Federal Supply Schedule

8 B Purchase Orders

B B B Equivalent Producis

£ 8§ 8 Propriety

Issuance of a delivery order to Federal Supply Schedule contractor who responded to request for
quotations (RFQ) by proposing items which did not literally meet the RFQ's specifications is not

objectionable where contractor’s items were functionally equivalent and satisfied the government’s
needs.
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Matter of: Crenlo, Inc./Emcor Products

Crenlo, Inc./Emcor Products (Crenlo), protests the Department of the Army’s is-
suance of a delivery order to Stantron Corp. under oral request for quotations
(RFQ) No. 87-494 for furniture storage frames and panels. Crenlo states that its
product is the only one that meets the Army’s specifications. We deny the pro-
test.

Since the furniture was a Federal Supply Schedule (FSS) item, the Army orally
solicited quotations from FSS contract holders. The Army asked for quotations
on frame assemblies and panels, specifying Emcor part numbers or equivalent,
and listed various height, width, and depth dimensions. Stantron submitted the
lowest of the three quotations received; Crenlo’s quotation was third low.

Crenlo contends that the products offered by the other vendors do not meet all
the dimensions of the Emcor products, nor are they of the same metal thickness
or appearance, so that Crenlo should have received the order. Crenlo further
contends that had the Army specified only dimensions, and not Emcor part
numbers, Crenlo would have offered a less expensive and completely compatible
alternative.

When a formal solicitation is issued, vendors are required to respond with offers
that romply with all material provisions of the solicitation. An offeror’s failure
to comply with all such provisions renders the bid nonresponsive or the propos-
al unacceptable. When quotations are solicited from FSS vendors, however, the
sitwation is not the same. The quotations are not offers that can be accepted by
the government; rather, they are informational responses, indicating the equip-
ment the vendors would propose to meet the agency’s requirements and the
price of that equipment and related services, which the government may use as
the basis for issuing a delivery order to an FSS contractor. There is, therefore,
no requirement that the quotation comply precisely with the terms of an RFQ
since the quotation is not subject to government acceptance. Kardex Systems,
Inc., B-225616, Mar. 12, 1987, 87-1 CPD j 280.

Here, both Stantron and the intervening offeror responded to the RFQ by pro-
posing frames and panels which were the functional equivalent of the Emcor
products. The record does confirm that there were slight differences in the spec-
ifications of the offered products; however, the Army concluded that Stantron’s
products satisfied its requirements at a lower price than the products oifered by
Crenlo. Once the Army concluded that Stantron’s lower-cost items met its
needs, it was required to place the order with that vendor. See Federal Acquisi-
tion Regulation (FAR), 48 C.F.R. § 8.405-1 (1986).

Further, the record does not establish that the Army, by specifying Emcor part
numbers rather than only dimensions, effectively required Crenlo to offer those
particular products instead of ones the vendor believed were equivalent not-
withstanding that they might not be precisely the same. First, the Army did not
expressly require the Emcor products, since all vendors were advised that equiv-
alent products could be offered. Second, the specifications relayed to vendors did
not include a desired metal gauge or appearance, so that we think vendors rea-
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sonably could assume that products identical to the Emcor ones in every respect
did not have to be offered; Crenlc’s argument that the metal gauge and appear-
ance of offered products had to be the same as Emcor’s is inconsistent with the
advice given the venders. Finally, we note that the Stantron products meet all
the dimensions that actually were specified, except that the frame’s top panel
opening is 25-5/8 inches in depth instead of the requested 25-1/4 inches; the
field activity, however, found that difference inconsequential.

In these circumstances, we do not think the Army misled Crenlo into incorrect-
ly believing it could not offer an equivalent product the firm felt would meet
the Army’s needs.

The protest is denied.

~.2, Neovember ; 'I
Procurement

Bid Protests

£ GAOQ Procedures

£ 8 Protest Timeliness

S8 5 10-Day Rule

Where the protester does not learn of the weight the agency gave to certain technical/performance
evaluation fac-ors until the debriefing conference, a protest that the agency gave too much weight

to those technical/performance factors and too little weight to price is timely when filed within 10
working days after the debriefing conference.

Procurement

Bid Protests

B GAO Procedures

# 8 Protest Timeliness
BB W E 10-Day Rule

Protest that the Army's testing of protective masks and analysis of those test results bear no rela-
tion to real battle situations and therefore should not have been used to predict casualties is dis-
missed as untimely where the protester was aware of the test methods, witnessed the tests, and
apparently was satisfied with the testing during the 2-1/2 year period during which tests were con-
ducted. It was only after the protester’s mask was shown to be rated lower than the awardee’s mask
that the protester voiced complaints about testing and analysis—about 8 months after the comple-
tion of testing.
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Procurement

Cdmpetitive Negotiation

-l Requests for Proposals

B B Evaluation Criteria

B B 8 Cost/Technical Tradeoffs

B E N E Weighting

Where the request for proposals (RFP) indicates that technical/performance, cost, and production
capability will be considered in the evaluation of proposals, without any indication of each factor’s
relative weight, each factor is assumed to be accorded substantially equal weight in the evaluation;

protest of the evaluation is sustained where the agency considered the technical/performance factor
to be significantly more important than the other factors set forth in the RFP.

Matter of: ILC Dover, Inec.

ILC Dover, Inc., protests the award of a fixed-price, multi-year contract to Scott
Aviation Company by the Department of the Army under request for proposals
(RFP) No. DAAA15-87-R-0035. Under the contract, Scott is to produce and
supply the Army with 200,000 chemical/biological protective masks and related
items. The contract also contains an option for an additional 150,000 masks.
Scott is to supply 87,900 units of the basic mask (designated the XM40) for use
by infantrymen and 212,100 units of a variant of that mask (designated the
XM42) for use by combat vehicle crewmen. ILC Dover contends that the award
to Scott was improper because the Army did not evaluate proposals in accord
with the evaluation criteria set forth in the RFP.

We sustain the protest.

Background

In 1982, the Army canceled a program to develop a new mask, designated the
XM30, because the mask proved unsatisfactory during testing (in large part due
to limitations in its polyurethane flexible lens). At that time, the Army began a
two-phase program to develop the XM40 series mask (the subject of the present
RFP). The XM40 mask and its variants will replace the Army’s current family
of protective masks, and the mask design chosen by the Army under the
present RFP will be the Armed Forces’ chemical/biological mask through the
end of this century.

Late in 1982, the Army solicited proposals from several firms for Phase I of the
XM40 series mask development program. Contracts were awarded to three
firms: ILC Dover, Scott, and Mine Safety Appliances Company. The contractors
were to conduct design studies using “minimum change/minimum risk” ap-
proaches to develop a new protective mask by retaining the positive features of
the XM30 mask and incorporating the rigid lens system of a previously proven
mask (the M17Al). The contractors also were to fabricate a small number of
prototypes for testing, issue a design report, and submit proposals for Phase II
of the program. Based on the design reports, evaluation of the test prototypes,

(67 Comp. Gen.)
Page 59




and the fabrication proposals, the Army approved mask designs and awarded
Phase II contracts to ILC Dover and Scott only.

Under the Phase II contracts, ILC Dover and Scott each produced over 1,000
masks of their own design for extensive evaluation and testing by the Army. In
addition, the two contractors provided engineering support to the Army during
product testing, fabricated the necessary tooling and molds, and updated the
XM30 mask technical data package to document the approved mask design aand
incorporate changes made during testing. Testing was completed in December of
1986. Based upon these tests, the Army concluded that both the ILC Dover and
Scott mask candidates fulfilled the Joint Services Operational Requirements
(JSOR), which set forth the essential characteriwitics and levels of protection re-
quired for protective masks.

The Army determined that it was in the public interest to limit the competition
for the initial production contract to Scott and ILC Dover, the only two firms
that had participated in the second phase of the development program. Accord-
ingly, the Army issued the present RFP to Scott and ILC Dover on February 6,
1986. Both firms submitted timely proposals, and after evaluation of proposals
and the Phase II test resalts, the Army awarded a contract to Scott on June 24,
1987. The reason for selecting Scott, even though ILC Dover’s offer was consid-
erably lower in price, was the Army’s conclusion that Scott’s proposal was
better than ILC Dover's in the two most important (of the 11)
technical/performance subfactors: “protection” and “reliability, availability and
maintainability’” (RAM). ILC Dover filed its protest in our Office on July 2.

&gg_e;s_t _i_r_;sues

ILC Dover contends that the Army's decision to award the contract to Scott is
contrary to the evaluation scheme set forth in the RFP. ILC Dover believes that
its masks meet or exceed all requirements of the JSOR and are substantially as
good as the Scott masks. ILC Dover also believes that its production capabilities
are superior to Scott’s. ILC Dover concludes that it therefore should have been
awarded the contract because its price for the basic quantity was only
$35,019,750, while Scott's price was $51,823,181, or $16,803,431 higher.

ILC Dover also complains that the Army's evaluation was unreasonable because
the Army tried to predict the number of battlefield casualties that would occur
using each mask from “quantitative fit” laboratory tests the Army conducted;
ILC Dover contends that there is no direct relationship between the laboratory
tests and the protection afforded soldiers when the masks are used on the bat-
tlefield. ILC Dover alleges that the Army’s statistical analysis of the protection
factor data collected in laboratory tests was flawed in a number of respects so
that while it appeared that the Scott mask might have a significant protection
factor advantage over the ILC Dover mask, the data collected in fact do not
reveal a statistically significant difference between the masks.
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Timeliness

The Army and Scott argue that it was clear from the RFP’s evaluation scheme
that the Army intended to give significant weight in its evaluation to the pro-
tection and RAM subfactors. Therefore, they contend that ILC Dover’s basic ar-
gument—which they construe as being that the Army had to give the same
score to both masks on technical/performance factors because both met all
JSOR requirements— is untimely under section 21.2(a)1) of our Bid Protest
Regulations. 4 C.F.R. Part 21 (1987).

Scott and the Army misconstrue ILC Dover’s protest. The thrust of ILC Dover’s
protest is that the Army did not actually evaluate proposals in accord with the
criteria set forth in the RFP. ILC Dover acknowledges that the Army properly
could evaluate proposals under each of the 11 separate technical/performance
subfactors set out in the RFP, but argues strenucusly that the Army gave too
mich weight to the protection and RAM subfactors and too little weight to
price. The Army told ILC Dover at a June 30th debriefing that its award deci-
sion was based upon the Source Selection Authority’s determination that Scott’s
significant superiority in the protection and RAM areas outweighed the cost
savings of ILC Dover’s proposal. Since ILC Dover filed its protest on July 2,
within 10 working days afier the debriefing conference at which it learned the
specific basis for the award, this portion of the protest is timely. Intelcom Edu-
cational Services, Inc., B-220192.2, Jan. 24, 1986, 86-1 CPD | 83; 4 C.F.R.
§ 21.2(a)2).

JILC Dover also argues that during development of the MX40 mask design, the
Army’s testing of mask prototypes was flawed in a number of ways. Further,
ILC Dover believes the Army’s analysis of the test results was invalid and the
Army improperly tfried to predict actual battlefield casualties from tests that
bear little or no relation to real battle conditions. The Army admits that to
some degree its testing methods have weak points with respect to predicting
what might occur on the battlefield. The Army is adamant, however, that it did
the best job possible and that its test methods and analysis were reasonable. In
this respect, the Army reports that it built its mask testing facility and de-
signed its testing procedures only after extensive consultation with government
and private industrial hygiene experts throughout the world.

This basis of protest is untimely. The Army reports that ILC Dover representa-
tives were brought into the test facility to assist the Army in conducting some
of the earliest tests. The Army also reports that ILC Dover has used the Army's
test facility on more than one occasion to evaluate the protective capabilities of
various prototypes it was developing for the Army. The contracting officer
states that ILC Dover was intimately familiar with the test procedures used by
the Army and witnessed the testing of its mask. In this regard, we note that the
Army consulted with ILC Dover when its mask was performing poorly due to a
l2akage problem, that ILC Dover was allowed to fix the leakage by partially re-
designing its mask, and that the Army used only test results for ILC Dover’s
mask obtained after the mask was fixed. The Army also states that ILC Dover
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was on notice of the statistical methods the Army intended to use to evaluate
the test results as early as May 16, 1986, when the Army provided ILC Dover
with some of the test results.

ILC Dover apparently was satisfied with the test methods throughout the 2-1/2
year period of testing, and only complained of the alleged deficiencies when the
tests show 3 its mask to be less technically proficient than the Scott mask. In
our opinion, it is unreasonable for ILC Dover to lodge its first complaints about
testing and analysis 8 months after the tests were completed. See, for example,
Cadillac Gage Co., B-209102, July 15, 1983, 83-2 CPD § 96. In fact, we note that
in its initial protest letter the protester made only a general statement that the
difference between its design and Scott’s design in protection scores was statisti-
cally meaningless. ILC Dover waited almost 8 weeks longer—until it filed its
comments on the Army report and a conference on its initial protest—to pro-
vide our Office and the Army any substantive statement on just why it believed
the Army’s analysis to be flawed. We dismiss this issue as untimely. 4 C.F.R.
§ 21.2.

In any event, the protester’s arguments concerning the validity of the agency’s
testing and analysis boil down, in our view, to a disagreement over the concept
of using laboratory data to predict battlefield results. While we would agree
with Dover that there may not be a perfect correlation, we have no basis here
to conclude that the agency acted unreasonably in using what it determined
were the best testing and analysis methods available.

Were the Evaluation and the Award Decision in Accord With the RFP’s
Stated Scheme?

The evaluation of proposals is the function of the procuring agency, requiring
the exercise of informed judgment and discretion. Our review is limited to ex-
amining whether the agency’s evaluation was fair and reasonable and consist-
ent with the stated evaluation criteria. We will question contracting officials’
determinations concerning the technical merits of proposals only upon a clear
showing of unreasonableness, abuse of discretion, or violation of procurement
statutes or regulations. KET, Ine., B-190983, Dec. 21, 1979, 79-C CPD § 429.

As the basis for award, the RFP stated: “The Government will select that mask
which represents the best overall value to the Government, performance, cost
and other factors considered.” The RFP stated that proposals would be evaluat-
ed under three factors: (1) performance requirements—based upon the JSOR re-
quirements and the assessment of Phase 1l and follow-on tests; (2) cost, includ-
ing proposed price, maintenance and repair parts costs, warranty costs, and the
costs of integrating certain planned product improvements; and (3) the offeror’s
production capability. The RFP listed eleven performance subfactors as follows:

B. Reliability, Availability and Maintainability (RAM)
C. Vision/Optical Coupling
0. Speech/Communication
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E. Filter Change

F. Wearability/Comifort

G Drinking

H. Compatibikty

§. Logistical Supportability
J. NBC Survivability

K. Climatic Considerations

The RFP stated: “Protection is significantly more important than any other of
the above factors. All other factors are listed in descending order of impor-
tance.”

The Army admits that its extensive testing revealed that ILC Dover’s mask
meets or exceeds the protection standards set out in the JSOR, but the Army
stresses that it was not its intent to purchase masks that merely meet the JSOR
minimum requirements. The Army argues that while ILC Dover's test resulis
surpassed the JSOR standards, Scott’s test results were superior to ILC Dover’s
in two critical areas: protection and RAM. The Army points out that the RFP
reserved to the Army the right to award a contract to other than the lowest-
priced offeror.

In selecting the Scott proposal, the Source Selection Authority offered the fol-
lowing rationale:

With regard to performance, the Scott Aviation candidate offers enhanced protection with resulting
casualty reduction over the ILC Dover candidate, In the area of production both prospective contrac-
tors were assessed as having the capability to produce their respective designs. Finally, with regard
to cost, the Scott Aviation mask was found to have a higher proposal price than the ILC Dover
mask; however, the enhanced protection offered by the Scott Aviation candidate, with the resultant
reduced chemical casualties, outweighs the proposal price advantage offered by the ILC Dover candi-
date.

The Army argues that the primary mission of the mask selected is protection of
soldiers and that the superiority of the Scott mask in protection and RAM will
allow it to fulfill that mission much better than the ILC Dover mask. Specifical-
ly, the Army determined that the probability that a Scott mask would success-
fully complete a 72-hour mission was 98.5 percent compared to ILC Dover's 98.0
percent probability of a successful mission. The Army also predicted that ILC
Dover’s mask would suffer 33.3 percent more failures than Scott’s mask (20 fail-
ures per 1,000 masks for ILC Dover compared to 15 failures per 1,000 masks for
Scott) and that Scott’s mean time to repair was just 1.8 minutes compared to
ILC Dover’s 4.2 minutes. Based upon the RAM data and the protection factor
results, the Army concluded that there would be approximately twice as many
casualties incurred if the ILC Dover mask was purchased instead of the Scott
mask. For the 300,000 masks purchased under the basic contract, the Army cal-
culates that ILC Dover’s mask will have 1500 more life threatening failures
than the Scott mask. Thus, the Army believes its decision to pay more for the
Scott design is justified.

As indicated above, the RFP stated that proposals would be evaluated in three
areas: (1) technical/performance against the JSOR requirements; (2) offeror’s
production capability and (3) cost. The RFP gave no indication that any one of
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these factors would be considered more important than any other. Our Office
has held that where the solicitation informs offerors that the evaluation will
consider certain factors for award purposes, absent any indication in the RFP
that the factors will be given other than equal consideration, the factors are to
be considered substantially equal in weight. University Research Corm., B-
196246, Jan. 28, 1981, 81-1 CPD 1 50.

We do not believe the Army considered all three evaluation factors equally;
therefore, the Army's evaluation was not in accord with the RFP’s staied
scheme. The Army’s decision to award to Scott clearly gave paramount weight
to the protection and RAM subfactors of the technical/performance factor at
the expense of the cost and production capability factors.

In nine of the eleven technical/performance subfactors, the Scott and ILC Dover
proposals were rated exactly even. That is, each proposal received 45 evaluation
points (out of a possible 90) and was rated “satisfactory.” Thus, the only differ-
ences in the proposals under the technical/performance factor were in the pro-
tection and RAM subfactors. Admittedly, these two subfactors were identified
by the RFP as the two most important technical/performance subfactors, with
protection identified as significantly more important than any other subfactor.
The evaluation record shows that Scott’'s mask was rated at 8 on a 10-point
scale for protection (clearly surpassing the JSOR requirements), while ILC
Dover’s mask was rated at 6 (also exceeding the JSOR requirements). In the
RAM evaluation, Scott’s mask was rated at 7 (again, clearly surpassing the
JSOR requirements), while ILC Dover’s mask was rated at 6 (exceeding the
JSOR requirements). We note that one of the evaluators would have given ILC
Dover’s mask a RAM score of 7; he wrote a minority narrative on RAM in
which he stated, "“The operational reliability of the ILC mask . . . is so high that
it must be pointed out as providing a significant operational advantage.” Thus,
Scott's overall rating in all technical/performance subfactors was 60 points, to
57 points for ILC Dover. It is clear that both mask designs surpassed the JSOR
standards by wide margins under all significant protection criteria. Even the
Army's own independent evaluation of the test results states that neither the
Scott nor the ILC Dover design has any major deficiencies.

With respect to the evaluation factor for production capability, the Source Se-
lection Authority concluded that both Scott and ILC Dover would be able to
produce the required number of protective masks within the proposed contract
schedule. However, the evaluators expressed concern about Scott’s manufactur-
ing plan and its facilities. Basically, the evaluators were concerned because
Scott proposed to manufacture its masks at a plant that had been empty for 2
years, had no equipment in place, and needed major repairs. The evaluators
also noted that Scott’s manufacturing plan lacked sufficient detail. After allow-
ing Scott to provide supplemental information about these perceived deficien-
cies, the Army’s evaluators were satisfied that Scott probably would be able to
meet the production schedule. The evaluators concluded, however, that Scott's
proposal contained “medium” risk, while ILC Dover’s proposal was rated “low”
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in risk assessment. Thus, the ILC Dover proposal was rated as slightly superior
to the Scott proposal under this evaluation factor.

Finally, in the cost area, ILC Dover’s proposal was much lower than Scott’s pro-
posal. ILC Dover proposed a fixed price of $35,019,750 for the contract quantity,
while Scott proposed a fixed price of $51,823,181; thus Scott’s proposed price was
$16,803,431, or about 48 percent, more than ILC Dover’s proposed price. Even
after the Army added the costs of maintenance, spare parts, and product im-
provements over the 10-year life of the masks, ILC Dover’s total cost was calcu-
lated to be only $51,354,660, while Scott’s total cost was $68,470,980. According-
ly, using the Army's own figures, Scott’s masks will still cost about $17,116,320,
or approximately 33 percent, more than ILC Dover’s masks. Thus, ILC Dover’s
proposal was significantly superior in this evaluation area.

Conclusion

QOur review of all the evaluation materials shows ILC Dover’s proposal to be
much lower in the cost area, slightly better under the production capability
factor, and only slightly inferior under the technical/performance factor. In
accord with the RFP's evaluation scheme, all three of these factors were to be
considered equal in selecting a proposal for award. Because the Army’s selection
decision was not based on the RFP evaluation scheme, we sustain the protest.

Clearly, the Army has determined that RAM and protection are critical to selec-
tion of the appropriate mask design and it wants to purchase a mask that ex-
ceeds the JSOR requirements by as much as possible. In fact, the selection of
the Scott design effectively was preordained by the results of the Phase II test-
ing; it would seem that ILC Dover never really had a chance to win the compe-
tition given its design.! A reopening of the competition based on the ILC Dover
design therefore would serve no useful purpose. In these circumstances, ILC
Dover is entitled to recover its proposal preparation expenses as well as the rea-
sonable costs of filing and pursuing its protest. See 4 C.F.R. § 21.6(e).

The record is clear that the Army always has intended to obtain competition
based on the winning design. Therefore, and in view of the statutory mandate
for full and open competition, we are recommending by letter of today to the
Secretary of the Army that the Army terminate Scott’s contract for the conven-
ience of the government and procure its requirements on a competitive basis
using the Scott design and the revised technical data package,?

The protest is sustained.

! We recognize in this regard that the Army did not complete its analysis of the testing until well into the compe-
tition.

¢ In the determination and findings issued to support a limited competition (between Scott and ILC Dover) for this
contract, the Army stated that the firm which designed the selected mask must produce an additional quantity of
the masks in order to validate the technical data package and to verify production procedures, processes and tech-
nigques. However, we know of no reason why production by Scott, as opposed to any other competent contracter, is
needed to provide it. This matter currently is the subject of a separate review by our Office.
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B-227474.2, November 10, 1987

Procurement

Bid Protests

B GAO Procedures

BRET Protest Timeliness

W15 8 Significant Issue Exemptions

B8 8 8 Applicability

Request for reconsideration of untimely protest based on significant issue exception is granted and
case decided ou the merits where it is alleged by small business that it was denied opportunity to

compete because agency failed to advise it of procurement under agency’s previously established
procedure.

Procurement

Sealed Bidding

B Invitations for Bids

@ B Campetition Rights

B B B Coniractors

B E B 3 Exclusion

Protest of multiple award Federal Supply Schedule contractor, whose prior contract contained re-
newal clause, that it failed to receive notice of solicitation is denied where agency synopsized pro-

curement in Commerce Business Daily and mailed solicitation to protester. Renewal clause confers
no additional protection to protester.

Matter of: Radio Laboratories, Inc.—Reconsideration

Sinclair Radio Laboratories, Inc., requests that we reconsider our June 16, 1987,
dismissal of its protest of the General Services Administration’s (GSA) failure to
advise it of solicitation No. GSC-KESV-000-44 covering antennas, duplexers and
transmitter combiners.

In its initial protest, Sinclair stated that it had been supplying such items under
GSA contracts since 1982, and contract renewal was always initiated by GSA.
As an example, Sinclair noted that in 1986 GSA contacted it by letter, enclosing
a standard form for executing a contract modification to renew the contract and
directions for submitting a new offer to the solicitation if Sinclair did not wish
to renew under existing terms. Sinclair stated it did not receive any communi-
cation from GSA during the spring of 1987 regarding contract renewal, and thus
contacted GSA on May 13, 1987. GSA informed Sinclair that the time for sub-
mitting offers had expired in April, and that Sinclair’s late offer would not be
considered. Sinclair protested to our Office on June 15, complaining that GSA
had not notified Sinclair of its intentions regarding renewal of Sinclair’s con-
tract, or that the closing date for offers was to be earlier in 1987 than it was in
1986.

We dismissed Sinclair’'s protest as untimely because Sinclair was advised by
GSA on May 13 that its offer would not be considered, but did not protest GSA’s
actions to our Office until June 15. Qur Bid Protest Regulations require that
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such a protest be filed not later than 10 working days after the basis of protest
is known or should have been known, whichever is earlier. 4 C.F.R. § 21.2(a)2)
(1987). Since Sinclair’s protest was not filed with our Office until June 15, 22
working days after it knew about the GSA conduct to which it objected, its pro-
test was untimely.

In its request for reconsideration, Sinclair, a small business firm, argues that
we should consider the merits of its protest, notwithstanding its untimely filing,
under the significant issue exception of our Bid Protest Regulations, 4 CF.R. §
21.2(c). Sinclair argues that it was prevented from competing for this procure-
ment because GSA changed its renewal process of the past 5 {iscal years for this
contract by not specifically notifying it that the contract would not be renewed.
In effect, Sinclair contends that GSA owes a duty to small business incumbent
contractors to directly niotify them of solicitations being issued. Sinclair states it
does not have the resources to have an employee monitor the CBD, as do larger
firms, for solicitation announcements.

In order to assure that small business firms such as Sinclair are being treated
fairly by GSA, we have considered the merits of the protest, and we deny the
protest.

As noted above, Sinclair contends that beginning in 1982 it was awarded con-
tracts with renewal provisions which GSA exercised. As to recent years, Sinclair
was awarded a contract in 1985 for fiscal year 1986 under Group 58, Federal
Supply Schedule (FSS). The contract provided for two 1 year renewals at the
option of the government. As noted earlier. GSA renewed for fiscal year 1987
but did not renew for fiscal year 1988, instead issuing the instant solicitation.
Sinclair contends that it relied to its detriment on what it terms was GSA’s
prior practice of sending renewal notices to Sinclair.

Instead of renewing the fiscal 1988 contract, the solicitation was synopsized in
the Commerce Business Daily (CBD) on February 4, 1987, and again on February
23, 1987, to make a minor correction. The notice provided that the solicitation
would be issued on March 10, 1987, with a closing date of April 23, 1987. GSA's
records show that it mailed the solicitation to 177 firms on the bidder’s list, in-
cluding Sinclair, at its proper address. More than half of the firms which were
mailed the solicitation submitted offers for the multiple award contract.

GSA reports that there is no standard practice of renewing contracts since each
decision fo renew, like the cxercise of an option, is within the discretion of the
agency. Since GSA had determined not to renew the contracts under this sched-
ule, but receive new bids, it contends that there was no reason or procedure for
GSA to contact Sinclair. Moreover, GSA points out that Sinclair was awarded a
similar contract for fiscal year 1984, which GSA renewed for fiscal year 1985,
but did not renew for fiscal year 1986. However, Sinclair did submit a timely
offer for fiscal year 1986, which resulted in a contract. Finally, GSA notes that
although Sinclair does not have a schedule contract for fiscal year 1988, it is not
precluded from selling to the government as the schedule contracts involved
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here are not mandatory and government agencies utilize their own mailing lists
and CBD announcements when acquiring communication equipment.

While our Office has recognized that the COmpetztzon in Contractmg Act of 1984
(41 US.C. § 253(a)1XA) (Supp. ITT 1985)) requires agencies to obtain full and
open competition, we have also fuund that an agency has satisfied the require-
ment for competition when it makes a diligent, good faith effort to comply with
the statuiory and regulatory requirements regarding notice of the procurement
and distribution of solicitation materials and it obtains a reasonable prlce The
fact that all possible bidders or offerors do not compete does not require correc-
tive action. NRC Data System: , B-222912, July 18, 1986, 66 Comp. Gen. 735, 86-2
CPD { 84.

Here, we find GSA has satisfied this standard. GSA complied with the synopsis
requirements and sent the solicitation to all bidders on its bidders mailing list,
including Sinclair, in accordance with its standard practice. The fact that Sin-
clair’s prior contract contained a renewal clause conferred no greater obligation
on GSA to contact Sinclair. To require more than was done here by GSA, which:
awards dozens of multiple award contracts, involving hundreds of contractors,
would be impracticable.

The protest is denied.

B-228934, B-228934.3, November 10, 1987

Procurement

Sealed Bidding

B Unbalanced Bids

2 B Materiality

8 @ 8 Responsiveness

The apparent low bids for a contract contemplating award for a l-year base period and four l-year
options are mathematieally unbalanced where there are price differentials of 107 percent and 51
percent, respectively, between the base year bids and the fourth option year bids and the price dif-
ferential between bid performance periods is attributable primarily to the bidders’ discretionary de-
cigion bo complete paying for equipment in the early years of contract performance. Since the
agency has a reasonable doubt that the acceptance of those bids which do not become low until the
fourth and fifth years of the contract ultimately would result in the lowest overall cost to the gov-
ernment, the bids properly are rejected as materially unbalanced.

Matter of: Professional Waste Systems, Inc.; Tri-State Serv ces of Texas

Professional Waste Systerns, Inc. (PWS), and TrigState Services of Texas (TS5)
protest the rejection of their bids as materially unbalanced under invitation for
bids (IFB) No. DABT10-87-B-0065, issued as a 100 percent small business set-
aside by Fort Benmng, Georgia. The procurement is for the acquisition of all
labor, supervision, facilities, tools, materials, equipment, containers and vehicles
for collection and transportation of refuse at Fort Benning and the disposal of
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refuse in the Fort Benning landfill, including operation and maintenance of the
landfill.

We deny the protests.

The IFB provided for award of a 1-year base period covering fiscal year 1988
with four l-year option periods. The IFB incorporated by reference the Federal
Acquisition Regulation (FAR) clause found at 48 C.F.R. § 52.217-5 (1986), enti-
tled Evaluation of Options, which advised bidders that the government would
evaluate bids on the total price for the base requirement and all options and
further advised that the government could reject an offer as nonresponsive if it
were materially unbalanced as to prices for the basic requirement and the
option quantities.

On July 30, 1987, the procuring agency received and recorded 10 bids. The first
four bids were #s follows (rounded):

Brise Year OP YR 1 OP YR 2 OFP YR 3 OF YR 4 TOTAL
PWS 996,744 711,336 693,224 474,936 480,936 3,357,276
MMI* 1.010,040 1,010,040 497,652 497,652 497,652 3,513,036
TSS 886,673 840,408 828,540 642,610 587,136 3,785,567
MDI* 780,000 780,000 780,000 780,000 780,000 3,900,000

*MMI - Midland Maintenance Inc.
*MDI - Mark Dunning Industries, Inc.

On August 4, the centracting officer wrote to PWS, MMI and TSS concerning
the significant variance between their bid prices for the base year and their
prices for the option years. The contracting officer asked each bidder to exam-
ine its bid for mistakes and possible unbalancing. In the event that bidders
chose to confirm their bid, the contracting officer asked for an explanation of
the apparent disparity in prices for the base contract period and option years,
as well as worksheets and other supporting documents. All three contractors
verified their bid prices.

PWS submitted cost data indicating that costs for the basic and first two option
years were increased by loan payments of $425,148 in the base year and
$169,464 in each of the first and second option years. TSS explained that its
base year price included purchase of additional equipment and that other equip-
ment would be obtained by a 3-year lease-purchase plan, costs of which would
not be incurred in the fourth or fifth year of contract performance. TSS advises
that a 3-year plan saved $128,000 over a 5-year plan.

On August 20, the contracting officer advised the three low bidders that he was
rejecting their bids as materially unbalancea and, consequently, nonresponsive.
All three bidders protested the rejection of their bids; MMI withdrew its protest
apparently in response to a challenge to its small business size status. Award
was made to MDL

The contracting officer’s decision to reject the bids of PWS and TSS as material-
ly unbalanced is without legal objectio:. if (1) the bids are in fact mathematical-
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Iy unbalanced and (2) the contracting officer had a reasonable doubt that award
to either PWS or TSS would result in the lowest overall cost to the govern-
ment, Hewell Construction, Inc., B-225766, Apr. 30, 1987, 66 Comp. Gen. 413.

An examination of bid unbalancing has two aspects. First, the bid must be eval-
uated mathematically to determine whether each item carries its share of the
cost of the work specified for that item as well as overhead and profit. If the bid
is based on nominal price. for some of the work and enhanced prices for other
work, it is mathematically unbalanced. The second part of the test is to evalu-
ate the bid to determine whether award to a bidder that has submitted a mathe-
matically unbalanced bid will result in the lowest overall cost to the govern-
ment. If award to a party that submits a mathematically unbalanced bid will
not result in the lowest overall cost to the government, the bid is materially
unbalanced and cannot be accepted. Landscape Builders Contractors, B-225808.3,
May 21, 1987, 87-1 CPD | §33.

With regard to service contracts that involve evaluation of a base period and
opticn periods, as in the instant case, we have held that a bid will be questioned
where in terms of the pricing structure evident among the base and option peri-
ods it is neither internally consistent nor comparable to the other bids received.
We have recognized that a large price differential between base and option peri-
ods, or between one optional period and another, may be prima facie evidence of
mathematical unbalancing. See Howell Construction, Inc,, B-225766, supra.

The record shows that PWS’ base year bid is 107 percent higher than its bid for
the fourth option year; TSS’ base year bid is 51 percent higher than its bid for
the fourth option year. PWS’ base year bid is higher than its third and fourth
year option year bids added together; half of its total bid appsars in the base
and first option year. While five bidders including PWS and TSS submitted
front-loaded bids, five others offered level pricing for the base year as well as
the options.

Further, as far as PWS’ bid is concerned, we have held much smaller differen-
tials to indicate by their very magnitude that the bid is mathematically unbal-
anced. See Howell Construction, Inc., B-225766, supra, (85 percent) and USA Pro
Company, Inc., B-220976, Feb. 13, 1986, 86-1 CPD [ 159 (90 percent).

Both PWS and TSS proffer explanations related to contract financing to explain
their bidding patterns. TSS has acknowledged that it could have negotiated a 5-
year lease purchase plan but that the 3-year plan saved $120,000, almost pre-
cisely the difference between TSS' totai bid price and that of MDI. Both bidders’
explanations indicate that the pricing differential relates to financing consider-
ations and not to differences in work or the cost of work. Both explanations are
based on the bidders’ business judgments, but it is not our practice to look
behind a bid to ascertain the business judgments that went inte its preparation.
Crown Laundry and Dry Cleaners, Inc., B-208795.2, B-209311, Apr. 22, 1983, 83-1
CPD | 438. Based on their pricing of the base yvear and options years, we con-
clude that the I'WS and TSS bids are mathematically unbalanced.
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As noted above, a bid is materially unbalanced if there is a reasonable doubt
that award to the bidder submitting a mathematically unbalanced bid will
result in the lowest ultimate cost to the government. Howell Construction, Inc.,
B-225766, supra. For a long time, our material unbalancing analysis was limited
to determining whether the government reasonably expected to exercise the op-
tions. See, for example, Jimmy's Appliance, 61 Comp. Gen. 444 (1982), 82-1 CPD
{l 542. If the exercise was reasonably anticipated, we concluded that the bid was
not materially unbalanced. However, in cases involving extreme frontioading
and where the mathematically unbalanced bid does not become low until the
end of the final option year, we have indicated that, despite the initial intent to
exercise the options, intervening events could cause the contract not to run its
full term, resulting, therefore, in inordinately high cost to the government and
a windfall to the bidder. Under this type of factual situation, we have held that
there was a reasonable doubt whether the mathematically unbalanced bid
would ultimately provide the lowest cost to the government. Applicators, Inc., B-
215035, June 21, 1984, 84-1 CPD {| 656.

The record shows that the TSS bid does not become low when compared to the
bid of the awardee, MDI, until the last option year and the PWS bid does not
become low until the fourth year. On these facts, therefore, we conclude that
the Army had sufficient reasonable doubt that acceptance of the PWS and TSS
bids would actually provide the lowest cost to the government. See Lear Siegler,
Inc., B-205594.2, June 29, 1982, 82-1 CPD f 632.

In the instant case, the contracting officer points out several possibilities that
could preclude option exercise. The agency indicates that the existing landfill
may be filled within the next year and require use of another landfill. Also, the
Army points out that troop transfers may cause a decrease in refuse volume. As
PWS points out, the contracting officer is required to make a determination
prior to evaluating options and prior to using the FAR, § 52.217-5 clause, that
there is a “reasonable likelihood” that options will be exercised and that these
factors were considered by the Army and not seen as problems when issuing the
IFB with the Evaluation of Options clause. However, even if we assume, as
PWS and TSS contend, that the Army at the present time expects to exercise
the options under the contemplated contract, that still does not obviate the cor-
rectness of the determination made here to reject PWS’ and TSS’ bid as materi-
ally unbalanced. See Howell Construction, Inc., B-225766, supra.

We deny the protests.
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Appropriations/Financial Management
Claims Against Government

E Burden of Proof
E B Factual Issues
Claims or demands against the government which seek payment for supplies or services sold to it

must be accompanied by adequate evidence of delivery to or acceptance by an appropriate govern-
ment official of the goods or services at issue.

Appropriations/Financial Management

Claims Against Government

HE Burden of Proof

& 8 Factual Issues

B3 @ B8 Credit Cards

When settling oil company credit card claims against the United States, conducting audits, or pros-
ecuting false or fraudulent credit card claims, the government needs to be able to satisfy itself,

based on the “documents” which evidence those transactions, that an authorized individual vsed a
valid card to properly service or supply an official vehicle engaged on official business.

Appropriations/Financial Management

Claims Against Government
B Burden of Proof
& @ Factual Issues
B E 3 Credit Cards

Qi! companies participating in the United States Government National Credit Card Program (SF-
149) may be permitted to adopt new technologies which result in the elimination of signed paper
“delivery tickets" te.g., credit card charge receipts), if appropriate auditing and accounting controls
are maintained and the government's ability to settle claims, conduct audits, and litigate false and
fraudulent claims, are otherwise adequately protected.

Appropriations/Financial Management

Claims Against Government

B Burden of Proof

B @ Factual Issues

B & B Credit Cards

The United States Government National Credit Card Program (SF-149) should be modified to re-

quire users of the SF-149 credit card to tender their government “ID” along with the SF-149, so that
the station operator can verify the user’s name and official status.

Matter of: United States Government National Credit Card

In a letter of August 15, 1986, the Comgtroller of the General Services Adminis-
tration (GSA) sought our opinion of an oil company proposal affecting the pay-
ment of invoices against the United States arising from use of the United States
Government National Credit Card (SF-149). Presently, oil companies are re-
quired to submit along with the company’s invoice signed “delivery tickets” (i.e.,
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credit card charge receipts) from persons who use SF-149 credit cards. The pro-
posal would eliminate the requirement that charge receipts be submitted with
‘company billings. As explamed below, we cannot endorse eliminating the re-
quirement for oil companies to obtain and preserve adequate documentation of
the sale of company supplies or services (whether paper or electromagnetic)
which serves the function presently served by signed paper delivery tickets.
Nevertheless, so long as the government s interests are adequately protected,
the oil companies may be permitted, in the exercise of sound discretion, to adopt
technological alternatives to the traditional paper delivery ticket system.

The SF-149' Program!

The SF-149 is a credit card issued by GSA which may be used by asuthorized
government officials and employees to make credit purchases of fuel, supplies,
and services (for government vehicles engaged on official business) from com-
mercial oil company retailers who participate in a series of procurement con-
tracts issued and administered by the Defense Fuel Supply Center (DFSC). 41
C.F.R. § 101-26.406-1 (1983). The standard terms of the DFSC contracts presently
provide that the oil companies are entitled to be paid “upon submission of
proper invoices for supplies and/or services rendered and accepted.” DFSC Bul-
letin DSA600-3.33, Clause No. L159(a). When submitted, the contractors’ in-
voices must be accompanied by "‘delivery receipts” (traditionally paper docu-
ments) which show: name and address of the service station and date of deliv-
ery; item, quantity, and grade of product, other supplies or service delivered;
unit price with extended totals; license tag or identification number of the vehi-
cle; and signature of the credit card user, acknowledging receipt of delivery.
Clause No. L158(a).

The Oil Company Proposal
GSA'’s submission states:

The DFS( has notified us {GSA] that the Exxon Company, and other major petroleum suppliers,
intend to automate the processing of credit card transactions, The installation of electronic termi-
nals, at selected service stations, will allow for an on line electronic processing of credit card trans-
actions to a contractor Credit Card Center. Within the system, a delivery ticket may or may not be
provided depending on the type of terminal in use at the service station. When available, the origi-
nal ticket will be given to the purchaser, and a copy retained by the seller. No paper ticket will be
sent to the Credit Card Center, nor will any delivery tickets be furnished with the Contractors’ in-
voices.

Heretofore, in accordance with established government contract payment provisicas, the credit card
receipt has served as a receiving report. Since the delivery tickets will no longer be auailable for
inclusion with Contractors’ invoices, the Exxon Company has specifically asked that the delivery
ticket submission requirement be amended for future service station contracts. [Italic supplied.]

Consequently, DFSC asked GSA whether it (or other agencies) would object to
elimination from future SF-149 program contracts of the requirements for ob-
taining and submitting paper delivery tickets. GSA, in turn, asked whether

t This progrom is described in greater detail in 64 Comp. Gen. 337 (19856).
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GAO would object to the payment of oil company invoices under those circum-
stances. In order to better understand and resolve GSA’s questions, we informal-
ly consulted with the GSA and DFSC staff who administer the SF-149 program.

Discussion

When settling oil company credit card claims or demands against the United
States, auditing program operations, or prosecuting unauthorized or fraudulent
credit card claims, the government needs to be able to satisfy itself, based on
the “documents” which evidence those transactions, that an authorized individ-
ual used a valid card to properly service or supply an official vehicle engaged on
official business. 64 Comp. Gen. 337 (1985). In this regard, the government'’s ac-
counting officers have long held that claims for payment of supplies or services
sold to the government must be accompanied by evidence of delivery to or ac-
ceptance by an apprupriate government official of the goods or services at
issue.? An early application of this rule to oil company credit card transactions
may be found in A-49009, Nov. 24, 1950, in which this Office advised an oil com-
pany that:

. . an invoice or bill in summary form signed and certified to by the vendor, or an authorized
representative, and supported by the original or copy of the delivery tickets bearing the signatures
of the individuals making the purchases, properly executed as to unit prices and taxes, will meet
with the audit requirements of this Office.

Consistent with this longstanding rule, DFSC’s previous oil company contracts
have required service station operators to obtain and submit to the government
copies of signed paper ‘“delivery tickets.” Clause Neo. L158(a). However, Exxon
and other companies now wish to use “electronic terminals” which, GSA under-
stands, “may or may not’’ result in the creation of signed delivery tickets. More-
over, GSA understands that even if the new systems do provide delivery tickets
to the purchasers, “no paper ticket will be sent to the Credit Card Center, nor
will any delivery tickets be furnished with [those companies’s] invoices.”

As a general principle, we conclude that GSA and DFSC (as the administrators
of the SF-149 program) have the discretion to allow the oil companies to take
advantage of new technologies. At the same time, however, we also conclude
that, before the government agrees to significant changes to the SF-149 pro-
gram, such as eliminating the reguirement for oil companies to obtain and
submit paper delivery tickets, it is absolutely essential that GSA and DFSC
assure that the government's audit requirements and other interests in this
area will be adequately protected. Putting it another way, before agreeing to
any significant change, GSA and DFSC must determine whether implementing
the proposal would unreasonably interfere with or eliminate auditing and ac-
counting controls and procedures which are necessary to protect the govern-
ment's interests in the SF-149 program.

= B.g, 8rd Ed. Digest Dec. Second Comp. at 63, Para. 445 (1869) (re 23 Second Comp. Dec, 221) (re 23 Comp. Dec.
221); Digest Dec. Comp. 243 (1902} tre 7 MS Comp. Dec. 1223) and 8 MS Comp, Dec. 570,
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Based largely upon the suggestions and comments made by the GSA and DFSC
staff during our informal consultations, it is our view that, whatever changes
are made by GSA and DFSC, the following types of auditing and accounting
controls and procedures should be retained in the SF-149 program, unless DFSC
and GSA properly determine that other controls or procedures would adequate-
ly assure that the transactions billed are proper:

(1) There should be adeguate “‘documentation” (whether on paper, or through
some acceptable electromagnetic or other means) that the government, through
its agent, officer, or employee, received the goods or services for which the gov-
ernment is being billed. This “documentation” will normally include (A) the
number of the credit card used; (B) the identification number of the vehicle
serviced or supplied; (C) the date of transaction; (D) the purchased item, quanti-
ty, grade or product, supplies, services, etc.; (E) the unit and total price; (F) the
service station at which the transaction occurred; (G an acknowledgement,
whether express or implied, by the credit card user of (i) receipt of the goods or
services billed and (ii) the particular details listed above; (H) the credit card
user’s identity in the form of the user’s name, or some other identifier of the
user (such as the user’s social security or government identification number),
and the presence of the user’s signature or some other mark, symbol, device, or
confidential code number which is unique to the user and thereby proves the
user’s participation in the transaction.

(2) Invoices submitted by oil companies under the SKF-149 program, whether in
the form of paper or some electromagnetic medium, should be required to speci-
fy for each transaction billed, if reasonably possible, the user’s identity, the
credit card number, the vehicle identification number, the date of the purchase,
and the transaction price, as well as the service station where the purchase oc-
curred.

(3) If an oil company does not submit to the government along with its invoices
its portion of the “documentation” described in paragraph (1), the company
should be required to preserve that documentation for a period of time which is
consistent with applicable retention schedules by some acceptable and legible
means which facilitates ready access, location, and examination of either par-
ticular transactions, or particular groups of transactions retrievable in the fol-
lowing categories: (A) purchaser, (B) vehicle identification number, (C) credit
card number, (D) service station, (E) date of transaction, and (F) any other cate-
gories which DFSC and GSA find desirable.

(4) The oil company should be required to provide to the government, within a
reasonable period of time, any documentation requested by the government.

(5) Agencies should be required to establish and follow satisfactory auditing and
accounting controls and procedures which are calculated to assure the reliabil-
ity of invoices submitted to the government and records maintained by the oil
companies (including, for example, the preservation of documentation, and the
fact and authenticity of the transactions billed to the government).
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We are aware that there are emerging technologies in the credit card industry,
and various configurations of those technologies. We do not present the preced-
ing listing as an absolutely rigid formula from which there may be no deviation
under any of the technological variations. If anything is rigid, it is the overall
responsibility of those administering the program to assure that the payment
gystem used adequately protects the government’s interests. Any payment
system must provide reasonable assurances that the government is being asked
to pay only that which it is properly obligated to pay, and must include the ca-
pability of verification through audit. Within this broad prescription, the precise
details of the payment system to be used under a given technology are to be
worked out in the first instance by the agencies responsible for administering
the program. Under any system, the primary question is not whether some par-
ticular piece of information is included or how it is recorded, but whether that
system, in relation to the technology, is reasonably adequate to meet the gov-
ernment’s objectives.

In addition, we strongly recommend to GSA and DFSC that the SF-149 program
be modified to require credit card users to tender their government “ID” along
with the 8F-149, so that the station operator can verify the name and official
status of the credit card user. In this regard, this Office has observed on several
occasions that:

. . . The possession of o credit card, or of the official car identified thereon, in itself alone, does not
Justify an extension of credit to the bearer as a representative of the United States. The service
station employees to whom such cards are presented should require competent evidence as to the iden-
tity and official status of the persons holding them. All Federal employees authorized to use official
cars and purchase gasoline and oil on the credit of the Government have available means of readily
establishing these facts, 64 Comp. Gen, 337, 342 (1985) [Italic supplied.] gquoting, 23 Comp. Gen. 582,
583 (1944) and 32 Comp. Gen. 524, 525 (1954).

Since the government will not pay for SF-149 transactions made by unauthor-
ized users,’® it is clewrly consistent with the best interests of both the govern-
ment and the oil companies to implement these requirements and recommenda-
tions.

In summary, DFSC and GSA have the discretion to allow oil companies to take
advantage of new technologies, including the elimination of paper delivery tick-
ets, so long as the government’s interests in settling claims, conducting aundits,
and litigating false and fraudulent claims are otherwise adequately protected.

2 Fg, 64 Comp. Gen. 337, supra.
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-B-228744, November 12, 1987

~ Procurement

- Competitive Negotiation

'l Requests for Proposals

B B Competition Rights

MW Contractors

S BB W Exclusion

Procﬁring agency which misclassifies advertisement in the Commerce Business Daily (CBD) has
failed to effectively notify firms most likely to respond to a pending procurement and, therefore,
violated the Competition in Contracting Act of 1984 (CICA) requirements to obtain full and open
competition.

Matter of: ¥rank Thatcher Associates, Inc.

Frank Thatcher Associates, Inc., protests the procedures followed by the Forest
Service, United States Department of Agriculture, in soliciting proposals to con-
duct a microwave feasibility study under request for proposals (RFP) No. R3-87-
30. Thatcher maintains that it was excluded from competition due to misclassifi-
cation in the Commerce Business Daily (CBD) of the notice advertising this pro-
curement. We agree, since the misclassified notice failed to effectively notify
those firms most capable of responding to this procurement such that the Forest
Service failed to obtain “full and open competition” as required by the Competi-
tion in Contracting Act of 1984 (CICA). The protest is therefore sustained.

Congress has statutorily mandated that agencies notify potential offerors of
pending procurements through publication of an announcement in the CBD. 15
U.S.C. § 637(e) (Supp. III 1985); 41 US.C. § 416 (Supp. III 1985). The regulations
implementing those statutes require that the agency must specify the appropri-
ate classification under which the CBD notice will be published. Federal Acqui-
sition Regulation, 48 C.F.R. § 5.207 (1986).

Here, the request for contract action on which the CBD notice was based called
for a feasibility study to develop specifications for procurement of the micro-
wave portion of national forest radio systems. The Forest Service states that a
procurement clerk handling the request incorrectly concluded that equipment
would be purchased under the planned solicitation. Accordingly, the clerk re-
quested that the notice advertising the procurement be published in the CBD in
the section headed “Supplies, Equipment and Material.” The notice appeared in
the CBD on May 8, 1987. The Forest Service acknowledges that the notice was
misclassified and should have been published in the CBD section headed “Serv-
lces'?l

The Forest Service issued the RFP on June 26, 1987 and established a closing
date of July 27. Thatcher indicates that it did not learn of the pending procure-
ment until after the closing date.

Thatcher bases its protest on the fact that it is a consulting engineering compa-
ny which only provides professional services, not supplies, equipment or materi-
al. As such, it does not review all CBD notices published daily, since a typical
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copy of the publication has more than 60 pages and 1,200 notices. Thatcher
argues that, due to the misclassification, it and other consulting firms were not
notified of the pending procurement and thus were precluded from submitting
proposals.

In responding to the protest, the Forest Service argues that, despite the misclas-
sification, the protest should be denied because the misclassification was inad-
vertent, adequate competition was obtained,! and award was made at a reasona-
ble price. The Forest Service relies on decisions of our Office— decided prior to
CICA—in which we denied protests concerning misclassified CBD notices where
the agency attempted to notify offerors, there was no deliberate attempt to ex-
clude the protester, and award was made at a reasonable price. E.g, Morris
Guralnick Associates, Inc. B-214751.2, Dec. 3, 1984, 84-2 CPD { 597 (concerning a
virtually identical situation where a CBD notice for a services contract was im-
properly classified under “supplies, equipment and material” instead of “serv-
ices ”'); Hartridge Eguipment Corporation, B-209061, Mar. 1, 1983, 83-1 CPD {
207. As discussed below, enactment of CICA has placed a greater burden on
agencies to take positive, effective steps towards ensuring that all responsible
sources are permitted to compete.

Since April 1, 1985, the effective date of CICA, agencies have been required to
“obtain full and open competition through the use of competitive procedures.”
41 U.B.C. § 253(aX1)A) (Supp. III 1985). “Full and open competition” is defined
as meaning that “all responsible sources are permitied to submit sealed bids or
competitive proposals on the procurement.” 41 U.S.C. §§ 259(c) and 403(7) . The
legislative history of CICA reveals that Congress established “full and open”
competition as the newly required standard because of its “strong belie[f] that
the procurement process should be open to all capable contractors who want to
do business with the government.” [Italic supplied.] HR. Rep. No. 861, 98th
Cong., 2d Sess. 1422 (1984). In view of this clear statement of the government’s
policy and the clear expression of Congress’ intent that a new procurement
standard—"full and open” competition—will govern, our Office must give care-
ful scrutiny to the allegation that potential offerors have not been provided an
opportunity to compete for a particular contract. Dan’s Moving & Storage, Inc.,
B-222431, May 28, 1986, 86-1 CPD | 496: Trans World Maintenance, Inc., 65
Comp. Gen. 401 (1986), 86-1 CPD 1 239.

Our Officc has held that under CICA, an agency’s failure to synopsize pending
procurements in the CBD in a manner reasonably expected to provide potential
offerors with actual notice of the pending procurement violates CICA’s require-
ment to obtain full and open competition. Pacific Sky Supply, Inc., B-225420,
Feb. 24, 1987, 87-1 CPD { 206; Reference Technology, Inc., B-222487, Aug. 4, 1986,
86-2 CPD 1{ 141. Specifically, in Reference Technology, we considered a situation
where an agency published a CBD notice omitting certain specific items to be
procured. Inn that case, the protester, and firms like it, had no reason to know of
the pending acquisition of the omitted items since those firms produced only the

! Solicitation packages were mailed to firms on the agency’s mailing list as well as firms specifically requesting
the material. A total of 51 solicitations were muiled and 6 offers were received.

(67 Comp. Gen.)
Page 78



omitted items, and not the items publicized. We concluded that despite the
agency’s good faith effort to publicize the procurement, it had not complied with
CICA’s requirement to obtain full and open competition.

Similarly, we believe that here, due to the misclassification, the Forest Service
failed to effectively notify and solicit those firms most likely to respond to the
solicitation, that is, those firms specializing in providing the type of services the
Forest Service sought. In situations such as this, CICA requires an agency to go
beyond mere attempted notification of potential offerors. Under CICA, an
agency must take positive, effective steps towards ensuring that all responsible
sources are permitted to compete, and may not justify its failure to succeed by
relying on its efforts rendered ineffective by its own mistakes. Further, in this
instance, the Forest Service could have easily verified whether the CBD notice
was properly published ar.l taken corrective action prior to issuance of the
RFP, since the misclassified notice appeared on May &, and the RFP was not
issued until June 26.

Accordingly, we conclude that in causing the misclassification of the CBD
notice, the Iorest Service failed to effectively n.tify that segment of poiential
offerors most likely to respond, and thereby violated CICA’s requirement to
obtain full and open competition.

The protest is sustained.

We are unable to recommend resolicitation of this procurement since we under-
stand that the contract has been substantially performed.? As a result we find
that Thatcher is entitled to recover its costs of filing and pursuing this protest.
4 C.F.R. § 21.6(e). The protester should file its claim for costs directly with the
contracting agency. 4 C.F.R. § 21.6().

B-220542, et al., November 16, 1987
Civilian Personnel

Travel

B Bonuses

W Acceptance
H EN Propriety

Five AID employees traveling on official business participated in airline frequent flyer programs
and earned free tickets which they used for personal travel. AID found the employees liable {or the
value of the tickets used and the employees appeal. Decisions of the Comptroller General have con-
gistently applied the rule that airline promotional mileage credits earned on official travel may only
be used for official travel and may not be used by employees for personal travel. Thus, the employ-
ees are liable for the full value of the tickets. Erroneous advice of agency officials cannot defeat
application of the rule.

2 The Forest Service has provided our Office with writien notice of its determination that urgent and compelling
circumstances existed which did not permit awaiting our decision on this matter. Accordingly, contract perform-
ance was begun, notwithstanding the pendency of this protest, as permitted by statute and regulation. 31 USC. §
3553(dX2) (Supp. LIT 1985); 4 C.F.R. § 21.4(bX2} (10871,
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Civilian Personnel

Travel

B Bonuses

B W Acceptance
E W B Propriety

The rule requiring an employee to account for airline promotional material earned on official travel
applies to benefits such as accommodation upgrades to business class or first class when they are
obtained in exchange for mileage credits. Therefore, an employee may not exchange mileage credits
for accommodation upgrades absent authorization or approval by the appropriate agency official. 63
Comp. Gen. 229 (1984) clarified. The restrictions on the use of first-class travel contained in FTR
para. 1-3.3d now apply to upgrades obtained in exchange for mileage credits, but could be revised in
order to maximize the integration of airline incentive programs into agency travel plans. Collection
of the value of the unauthorized or unapproved upgrades used prior to this decision is not required.

Matter of: Michael Farbman, et al.-~~Personal Use of Airline
Promotional Material

Five employees of the Agency for International Development (AID) appeal that
agency’s determination that they are liable for the use for personal travel of
airline promotional mileage credits earned on official travel. The appeals are
denied and the employees remain liable for the value of the personal trips, not-
withstanding that such use was approved by agency officials and that the em-
ployees may have used the airline mileage credits prior to learning of regula-
tory and decisional authorities prohibiting such use.

Each of the five AID employees utilized airline mileage credits earned on offi-
cial government travel to obtain free airline tickets for themselves, and in sev-
eral cases their dependents, for personal travel. The trips that the employees or
members of their families took and the amounts of the resulting indebtedness
are as follows:

Michael Farbman: Indebted for $2,070 representing the value of tickets issued
to Susan Farbman for travel from Washington, D.C., to San Juan, Puerto Rico,
and return during September 1983.

Martin J. Forman: Indebted for $6,020 representing the value of tickets issued
for the travel of his daughter from Washington, D.C., to Nairobi, Kenya, and
return in October 1984; the travel of his wife from Washington, D.C., to Geneva
and return in February 1985; and the travel of his wife from Washington, D.C.,
to Geneva and Rome and return during February 1986.

Leo L. LaMotte: Indebted for $5,592 representing the value of tickets issued for
his and his wife’s travel from Washington, D.C., to Tokyo, Hong Kong and
Singapore, and return during December 1983.

John I. McKigney: Indebted for $2,764.77 representing the value of tickets
issued to Mrs. John McKigney for travel from Washington, D.C, to Tokyo,
Singapore, and Hong Kong and return during October and November 1983.
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Eugene S. Staples: Indebted for $2,274.90 representing the value of tickets
issued to Suzanne Staples for travel from Washington, D.C, to Tokyo and
Manila and return during August 1983.

These employees’ use of the airline promotional awards was discussed in our
report “Use of Airline Bonus Awards by AID Employees,” NSIAD-86-217, B-
220542, September 26, 1956.

The AID employees contend that they should not be held liable for the value of
the personal trips. Although based on slightly different premises, the essence of
each employee's argument is that he was unaware of the prohibition against
personal use of airline mileage credits earned on official travel and that he
acted in good faith. Messrs. LaMotte and Staples state that they consulted AID’s
Office of the General Counsel and other agency officials before converting the
airline mileage credits to tl:eir personal use and were advised that it would not
be contrary to AID policy to accept free travel since AID would not be able to
use the tickets. AID supports the employees, contending that the rules regard-
ing the use of airline promotional material were unclear at the time the travel
was performed.

While we do not question the good faith of the AID employees or the agency, we
cannot agree that their lack of knowledge provides a basis for not holding them
liable for personal use of promotional benefits earned on government travel. A
brief review of the history of the applicable rule shows that the prohibition
against an employee’s use of airline mileage credits for personal travel has been
applied consistently by this Office to prohibit such use. The basis for the rule
was stated in a July 15, 1981 decision, Gifts or Prizes Acquired in the Course of
Official Travel Assignments, B-199656 (quoting from the digest):

It is a fundeamental rule of law that a Federal erployee is obligated to account for any gift, gratu-
ity, or benefit received from private sources incident to the performance of official duty * * *.

That decision applied the rule to airline promotional programs. Specifically, we
held that employees may not retain any half-fare coupon or bonus point or simi-
lar item of value which is only awarded incident to and on the basis of the pur-
chase of an airline ticket used for official travel.

The rule has been applied to prohibit employees’ personal use of airline mileage
credits earned on official travel despite everchanging airline promotional pro-
grams. Thus, in Discount Coupons and Other Benefits Received in the Course of
Official Travel, 63 Comp. Gen. 229 (1984), we held that employees could not use
travel bonuses for personal travel even if the government was unable to take
advantage of the promotional award prior to its expiration. 63 Comp. Gen. 229,
at 232 (Answer t» Question 4).

In a companion decision we applied the rule to deny an employee’s personal use
of a promotional travel award even if the government was unable to use the
award because the airline programs limited in sume fashion the transferability
of the award. John D. McLaurin, 63 Comp. Gen. 233 (1984). The most recent re-
statement of the rule is perhaps the most succinet-—“Government coupons [that
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is, coupons earned on official travel] should be used for Government purposes
only * * *.” Fhillip E. Trickett, B-224054, March 17, 1987.

As can be seen, the rule has been unaffected by variations in the conditions or
terms of an airline promotional program. Because our decisions in this area
have followed the long-existing rules and regulations against personal use of
promotional material, we have held employees liable for the value of the bene-
fits received regardles*f-} of when the travel was performed. John D. McLaurin,
supra. In that case, we 1equired the employee to pay the full value of the bonus
tickets used even though the tickets were used prior to our Discount Coupons
decision.

Each AID employee contends that he was unaware of the prohibition and that
he acted in good faithh in utilizing the government-owned mileage credits.
Messrs. Staples and LaMotte also note that they obtained agency approval to
utilize the mileage credits for personal use. Enforcement of the laws and regula-
tions governing the employment of federal government employees cannot be
contingent upon knowledge of such rules by the affected employees. Neither the
erroneous advice or authorization of an official nor the lack of knowladge of the
rule create a right where one does not otherwise exist. See, e.g.,, Riva Fralick, 64
Comp. Gen. 472 (1985); Reimbursement for Relocation Expenses, 54 Comp. Gen.
T47 (1975). Thus, the erroneous advice provided by AID officials to Messrs. Sta-
ples and LaMotte to the effect that the personal use of the travel bonuses was
not objectionable cannot defeat application of this rule.

In sum, the rule prohibiting the use for personal travel of bonus mileage credits
earned on official travel has been applied clearly and consistently in our deci-
sions. There is, however, one area of uncertainty in our prior decisions concern-
ing airline promotional benefits—the use of mileage credits earned on official
travel for accommodation upgrades. We discussed and clarified this area in our
1986 report “Use of Airline Bonus Awards by AID Employees,” supra. While not
pertinent to the cases of the five AID employees before us now, we will take the
opportunity to reiterate that clarification here.

Our 1986 report identified several instances in which AID employees had used
bonus mileage credits which otherwise could have counted toward free trips in
order to upgrade their accommodations on official travel from economy class to
either business class or first class. This use of bonus mileage credits for accom-
modation upgrades was based on the employees’ and AID’s interpretation of a
portion of our decision 63 Comp. Gen. 229, cited previously, which held:

items such as free upgrade to f{irst class, membership in executive clubs, and check-cashing
privileges * * * could only be used by the employee and could not be used by the Government.
Therefore, we see no reason that these items could or should be turned over to the Government. We
also hold that the employee may use such benefits because denying the employee such benefits
would serve no purpose. 63 Comp. Gen. 229, at 232 (Answer to Question 3).

As indicated, this holding dealt only with “free” accommodation upgrades and
other promotional benefits which could have no value to the government. The
1984 decision did not specifically address the redemption of mileage credits for
program benefiis such as accommodation upgrades, nor was it our intent to give
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i employees the option of redeeming mileage credits for this purpose without gov-
ernment approval. Allowing employees to use mileage credits for accommoda-
tion: upgrades without goverr:ment approval would conflict with the general
rule in'our line of decisions dating back to B-199656, July 15, 1981, and with the
General Services Administration (GSA) regulations which hold that all bonus
mll_t_a_age earned as a result of official travel becomes the property of the United
States Government and must be accounted for by employees. Thus, the GSA
regulations, 41 C.F.R. § 101-25.103-2 (1986), citing our 1981 decision, state in
part:

{a) All promotional materials (e.g., bonus flights, reduced-fare coupons, cash, merchandise, gifts,
credits toward: future free or reduced costs of services or goods, etc.) received by employees in con-

Juncnon with official travel and based on the purchase of a ticket or other services (e.g. car rental)
are properly considered to be due the Government and may not be retained by the employee. * * *

{b) Promotional coupons that provide for future free or reduced cosis of services (travel) should be
integrated into the agency travel plans to maximize the benefits to the Government. * * *

Consistent with these principles, the rule prohibiting government employees
from converting airline promotional items earned on official iravel to their per-
sonal use also applies where an accommodation upgrade is obtained in exchange
for bonus mileage credits. Therefore, employees must account for all mileage
credits and may not exchange them for accommodation upgrades or other bene-
fits ab..2ut authorization or approval. Currently, agency officials do not have au-
thoriiy to permit the use of first class air accommodations except as provided in
the GSA regulations. However, there is no statutory restriction on employees
using first class accomr odations. See 5 U.S.C. § 5731 (1982). As a matter of
policy, GSA has restricted the use of first class airline accommodations to the
conditions set forth in paragraph 1-3.24 of the Federal Travel Regulations. In
our view, GSA could amend its regulations to permit redemption of airline mile-
age credits to upgrade government purchased tickets to first class as part of a
plan to maximize the integration of these incentive programs into ~gency travel
plans. This would not only provide agencies with flexibility - efficiently
manage their travel programs, but would also allow agencies to p1.~ * an in-
centive to their employees to participate in frequent flyer programs for the ben-
efit of the government.

Finally, because the restrictions on the use of bonus mileage credit for accom-
modation upgrades had not been addressed specifically in our prior decisions,
and in view of the practical difficulties of identifying airline tickets that have
been upgraded, we will not require agencies to collect the value of unauthorized
accommodation upgrades used prior to the date of this decision.
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B-228910, November 16, 1987

Procurement

Competitive Negoliation
8 Requests for Proposals
H 8 Eveluation Criterin
i 8 8 Suberiteria

% &% 8 B Disclosure

Protest challenging technical evaluation of proposal on ground that evaluation panel improperly
relied on undisclesed evaluation factor is dismissed as academic where, after protest was filed, con-
{racting agency reevaluated proposal based solely on the evaluation factors set out in the solicita-
tion. Challenge to reevaluation is denied since there is no indication that it was based on undis-
closed evaluation factor protester illeged was used by initial evaluation panel, Use of same evalua-
tion panel to conduct both evaluavions is not sufficient te call into question the validify of the re-
evaluation where there is no evidence of bias, bad faith or other improper conduct on the part of the
avaluators.

Matter cf: American Express Bank Litd.

American Express Bank Ltd. protests the award of a contract to Merchants Na-
tional Bank of Indianapolis under request for proposals (RFP) No. MDA903-88-
R-1000, issued by the Army for military banking services. We dismiss the pro-
test in part and deny it in part.

According to the Army, the military banking program was created in 1942 to
allow American financial institutions to offer banking services similar to those
offered in American banks to military personnel and Department of Defense ci-
vilians stationed overseas and their dependents. The RFP, issued on January 20,
1987, called for offers to provide the personnel, supplies and equipment neces-
sary to operate military banking facilities in specified locations overseas. Offers
under the RFP could be submitted on any combination of five line items, each
covering a specified geographic area. Only two firms, American Express and
Merchants, submitted initial proposals by the May 14 due date.

The RFP called for award of a cost-plus-fixed-fee contract to the responsible of-
feror whose offer was determined to be the best overall response, defined as the
technically superior proposal with a realistic estimated cost. Section M-3 set out
three evaluation factors, two regarding technical considerations and one regard-
ing cost and fee, as follows:

{a) All technical proposals received will be evaluated in accordance with the evaluation factors listed
helow in descending order of relative importance.

(1) Offeror’s ability to efficiently handle all aspects of military banking operations. Significant areas
would include, but are not limited to, customer service, account penetration, staffing, methods of
operation, and expertise in managing foreign currencies.

(2) Offeror's inclusion of innovative ideas that may improve services or decrease costs or both as
detailed by plans or proposals to improva the quality, economy, or efficiency of the military banking
program and the cost implications of those plansg or proposals,

(b) Total estimated eost and proposed fee by [line item]. . ..
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The RFP alsc specified that the first evaluation factor— ability to handle mili-
tary banking operations—was worth more than the other two factors together,
and thus was the most important of the three factors.

After a review of the initial proposals, the evaluation panel prepared a position
paper for each offeror to establish a basis for discussions. Discussions with the
offerors then were held in both June and July, with each round followed by the
submiszion of best and final offers (BAFOs). On August 11, the Army called for
a third round of revised BAFOs, to be submitted by August 13. The Army later
decided that further discussions were required regarding the management fees
proposed by the offerors. Discussions on that topic were held with Merchants in
mid-August; American Express declined the opportunity for further discussions.
Both offerors then submitted their final BAFOs before the August 20 due date.

Based on the final BAFOs, the evaluation panel gave Merchants a higher score
than American Express on each of the three evaluation factors in the RFP (abhil-
ity to operate the program, innovation, and cost/fee); Merchants’ total score was
approximately 25 percent higher than American Express’ score. By memo dated
August 20, the panel recommended that award be made to Merchants based on
its higher score. Following a debriefing on its proposal by the chairman of the
technical evaluation panel on August 28, American Express filed its protest
with our Office on August 31.

American Express challenged the evaluation performed on its proposal in
August, arguing that it was based on an evaluation factor, “United States retail
banking experience,” that was not specified in the RFP and was not disclosed to
American Express during negotiations. American Express based its contention
on a statement made at the August 28 debriefing by the chairman of the techni-
cal evaluation panel that “{al]s a wholesale bank, {American Express] does not
have the focus independent of contract resources needed to remain current in
the retail banking industry.” As further support for its argument that retail
banking experience was used as an evaluation factor, American Express re-
ferred to several technical subfactors set out in the evaluation guide developed
by the technical evaluation panel. For example, with regard to “customer serv-
ice,” listed in the RFP as one of the significant areas to be considered in connec-
tion with the most important technical factor, the panel’s evaluation guide sef
out four subfactors to be considered, including the:

[albility to survey new services in the relail banking industry to determine which are appropriate
for the {military banking program]. [Italic supplied.]

Further, since the evaluation guide listing the subfactors used by the evaluation
panel was not disclosed to American Express until the Army’s report on the
protest, American Express in its comments on the report supplemented its pro-
test with the contention that it was improper for the Army to rely on the sub-
factors in the evaluation guide which related to retail banking without disclos-
ing them to the offerors.

The Army takes issue with each objection American Express raises to the
August 20 evaluation of its proposal. The crux of the Army’s position is that the
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X2 record of the evaluatmn shows that American Express’ low score relative to
_'Merchant’s score under the principal technical factor—ability to handle all as-
_pects of military banking operations—was based not on American Express’ lack
' United: States retail bankmg experxence, but on weaknesses in its ability, as a
wholesale bank, to remain current in the retail banking industry. Further, the
Army states that in the course of its legal review of the procurement after the
-~ . protest was filed, it questioned the use in the August 20 evaluation of certain
subfactors (unrelated to the allegedly undisclosed “retail bank_mg" factor on
which American Express bases its protest) which were not set out in the RFP.
As a result, the evaluation panel was directed to reevaluate both proposals
based solely on the factors set out in the RFP. Under that reevaluatlon, dated
September 30, Merchants again received a higher total score than American Ex-
press, although the difference between the scores was reduced from 25 to 15 per-
cent.

To the extent that American Express challenges the August 20 evaluation of its
proposal, we find that the protest is academic and dismiss it since that evalua-
tion was superseded by the September 30 reevaluation and thus no longer forms
the basis of the Army’s decision to make award to Merchants. See OEA, Inc., B-
226971, May 20, 1987, 87-1 CPD { 530. While in describing the relief it sought in
its initial submission, American Express itself listed a reevaluation of proposals
based on the evaluation factors in the RFP as one means of satisfying its objec-
tions to the August 20 evaluation, American Express now argues that the re-
evaluation cannot cure the alleged defects in the August evaluation because it
was performed by the same evaluation panel. We do not agree that the use of
the same panel, standing alone, taints the reevaluation, and in the absence of
any evidence of bias, bad faith or other improper conduct on the part of the
evaluators, we see no basis to question the objectivity of validity of the reevalua-
tion and we deny this aspect of the protest.

Further, we deny the protest to the extent that American Express objects to the
reevaluation on the ground that, like the August evaluation, it improperly was
based on an undisclosed evaluation factor or subfactors relating to retail bank-
ing experience. The Army states and the record shows that the reevaluation
was based solely on the evaluation factors set out in the RFP; there is no indica-
tion that “United States retail banking experience,” the alleged evaluation
factor on which American Express bases its protest, was used. Since there is no
evidence that the Army’s alleged reliance on retail banking experience as an
evaluation factor recurred in the September 30 reevaluation, and since Ameri-
can Express raised no other objections to it, we see no basis to challenge the
reevaluation,

The protest is dismissed in part and denied in part.
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B-226011, B-226900, November 17. 1987

Appropriations/Financial Management

Appropriation Availability

W Purpose Availability

B B Necessary Expenses Rule

Agency expendit. re for seasonal decorations as necessary expenses may be properly payable where
purchase is consis:»nt with work-related objectives, agency or other applicable regulations, and the
agency mission, an.’ is not primarily for the personal convenience or satisfaction of a government
employee. Agency mi 3t also determine that seasonal decorations are appropriate in light of consti-
tutional consideration:  GAQ advises agencies to establish guidelines to prevent abuse in this area.

52 Comp. Gen. 504 (197: " is overruled and 60 Comp. Gen. 580 (1981, is modified to conform with this
decision.

-D.I-atter of: Departmei ¢ of State & General Services Administration—
Seasonal Decorations

This is in response to twc separate requests from certifying officers from the
Department of State and fr. m the General Services Administration (GSA), for
advance decisions regarding ‘he propriety of certifying for payment vouchers
for seasonal decorations. These cases provide us with an opportunity to redefine
our position on the recurring is ue of whether the cost of seasonal decorations
for government offices is an expe.:se properly payable from appropriated funds.
These two requests are fundameni-lly similar and are briefly described below.
For the reasons that follow, we con ‘lude that appropriated funds may be used
for seasonal office decorations.

Background

B-226011

The authorized certifying officer of the Financial Management Center in Bonn,
West Germany for the Department of State asks our decision concerning the
permissibility of certifying a reimbursement voucher for payment totaling
$65.00 for Christmas decorations for the Embassy. Previous State Department
guidance issued to all diplomatic and consular posts concluded that expendi-
tures for seasonal decorations were permissible necessary expenses based upon
two basic justifications: (1) the need to represent the seessonal traditions and
customs of the United States; and (2) the need to create a pleasant and dignified
atmosphere for the officials or guests who frequent the posts for personal or
professional business. The State Department guidance specifically limited such
expenditures to public area decorating. Although the submission was «ot clear,
it would appear that the State Department “Acquisition and Maintenance of
Buildings Abroad” appropriation is the intended source of funds.
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-.'A'.n authorized certifying officer for GSA asks our decision regarding the permis-
~ sibility of certifying three vouchers for payment, representative of a large
- number of unpaid vouchers for va—*2us seasonal decorations, including pomset-

" tias, menorah candelabra and Christmas trees. The justification implicit in this
request is to provide a pleasant working atmosphere in federal office buildings.
Expenditures are to be charged to the Federal Building Fund, Real Property
Opelfgtmns activity under the authority of 41 C.F.R. § 101-26.103-2 which ap-

roves the expenditure of funds for the decoration of federal buildings under a
plan.

Diécussion

- Neither of the agency functions represented here have appropriations which
_specifically provide funds for the purchase of seasonal decorations. Therefore, it
-~ 18 necessary in order to pay these expenses that they be determined to consti-
- tute necessary expenses for the agency in question. Qur Office has viewed
agency expenditures for decorative items to be necessary where the purchase is
consistent with work-related objectwes and the agency mission, and is not pri-
marily for the personal convenience or personal satisfaction of a government
: employee 64 Comp. Gen. 796 (1985) and 63 Comp. Gen. 110 (1983). Traditionally,
- we have allowed office decorations or improvements in public areas where they
~ would contribute to a pleasant working atmosphere, thus improving morale and
. efficiency. 60 Comp. Gen. 580 (1981).

- We have, however, objected to the purchase of decorations which are seasonal
and not for permanent use. See 60 Comp. Gen. 580, supra. In 52 Comp. Gen. 504
(1973), we concluded that use of appropriated funds for purchasing seasonal
decorations was not authorized. We informed the Bureau of Customs that pro-

- viding Christmas decorations for government offices had no direct connection

- with, and was not essential to, the carrying out of the stated general purpose

. for whxch the funds were appropriated. We rejected the agency’s argument that

. the seasonal decorations were similar to ordinary office improvements. fnr per-

- manent use,

© We have reviewed our reasoning in these cases and now see no basis for con-
~tinuing to follow our general prohibition against the use of appropriated funds
~ for. purchasmg seasonal decorations. We think that if the same standards are

used in judging the permissibility of expenditures for permanent office decora-
- tions as for seasonal decorations, it is difficult to explain why the result should
© turn on the relative life of the decoration. Therefore, agency expenditures for
seasonal decorations as necessary expenses may be properly payable where the
_purchase is consistent with work-related ubjectwea, ‘agency or other: apphcable
. _regulatmns, and the agency mission, and is not primarily for the peraonal con—-
- venience or satisfaction of a government employee.
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We think seasonal decorations of the kind described are not subject to the objec-
tions we still have to sending Christmas cards on behalf of certain agency offi-
cials at public expense. These are basically individual good will gestures and are
not part of a general effort to improve the work environment. See 64 Comp.
Gen. 382 (1985).

In the present cases most of the expenditures are, except for the prohibition for
seasonal decorations, the type of expenditures we have allowed as being consist-
ent with work-related objectives such as the improvement of morale and effi-
ciency. However, the nature of some of these decorations raise possible constitu-
tional issues which also must be addressed in determining the appropriateness
of these expenditures. For example, GSA’s request includes vouchers for meno-
rah candelabra. We caution agencies to be sensitive to the possibility that the
display of certain seasonal decorations which are primarily religious in charac-
ter could be viewed as an endorsement of religion lacking any clearly secular
purpose and might therefore be challenged as government conduct prohibited
by the Establishment Clause of the First Amendment.

Even if the display of religious symbols was found by a court not to be constitu-
tionally objectionable,! the purchase of such symbols with public funds may
prove offensive to some employees or visitors to the agency. Agencies must be
gensitive to the concerns in determining where the line must be drawn, beyond
which the display of a seasonal decoration would be inappropriate.

We urge each agency to establish administrative guidelines to prevent abuse of
its newly sanctioned discretion to purchase seasonal decorations. We think such
guidelines should address issues such as: {1} the purchase of seasonal decora-
tions for private office areas, (2) the purchase of religiously significant seasonal
decorations, and (3) any other purchase which is inconsistent with the agency’s
primary authority to enhance the work environment.

In summary, vouchers for seasonal decorations may be paid if the concerned
agency determines administratively that the costs in question are necessary ex-
penses, and that such seasonal decorations are appropriate in light of the above
concerns. Qur decision in 52 Comp. Gen. 504 is hereby overruled and 60 Comp.
Gen. 580 is modified to conform to the result in this case.

! See, e.g., Lynch, Mayor of Pawtucket v. Donnelly, 465 U.S, 668 (1984).
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B-228755 November 17, 1987
Appropriations/Financial Management

: Apll'_:;npnation Availability
B Amount Availability
/BB Augmentation

z ..Z._.‘.(;m,/l)oilaﬁons

‘S EEE Advertising

The United States Information Agency (USIA) is authorized to accept donations of radio programs
from private syndicators for broadcast over Voice of America facilities in view of its broad statutory
discretion to accept conditional gifts. And in the absence of any statutory prohibition on broadcast-
ing commercials, we cannot say it is unlawful that a gift of programs is conditioned on the broad-
cast of commercial advertising. However, GAOQ notes longstanding federal policy concerns against
this practice and suggests that before adopting a pelicy that would permit acceptance of advertising
without explicit authority, USIA consider consulting with appropriate committees of Congress.

Matter of: United States Information Agency

The General Counsel of the United States Information Agency (USIA) has re-
quested our opinion regarding the validity of certain “barter agreements” en-
tered into by the USIA with three radio programming syndicators. These agree-
ments provide for the furnishing of radio programs by the syndicators to the
USIA’s Voice of America (VOA) service to Europe, at no cost to the USIA. Com-
mercials of up to 6 minutes per hour may be included in the programs, at the
option of the syndicators, and the revenues generated as a result of the commer-
cials would go to the syndicators.

For the reasons given below, we find that USIA has authority to accept dona-
tions of radio programs from private syndicators for broadcast over VOA, and
that it is not unlawful that such donations are conditioned on the broadcast of
commercial advertising. We agree, however, with the USIA’s General Counsel,
who raised a number of serious policy considerations which stem from the
broadcasting of commercial advertising, in a memorandum dated December 11,
1986, addressed to the Director, VOA, for discussion purposes only.

Background

A key authority of the Director, USIA is the discretion to provide, when he
deems it appropriate, for the preparation and dissemination abroad of informa-
tion about the United States, its people and its policies. 22 U.S.C. § 1461 . VOA
is the global radio network of the USIA which seeks to further that USIA initi-
ative through direct radio communication abroad. The USIA administers the
VOA program: in accordance with the VOA charter which provides the govern-
ing principles of quality in VOA broadcasting. 22 U.S.C. § 1463 . Finally, USIA
has broad authority to acquire materials and equipment through purchase or
rental (22 U.S.C. § 1472) or through donations of money, real or personal proper-
ty (22 U.S.C. § 2697) . This authority has been delegated to the Director, VOA.
Delegation Order No. 85-6, Oct. 31, 1985.
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All three of the agreements entered into by USIA with the syndicators contain
essentially the same provisions. The agreements provide that the syndicators
may include commercial advertising in the donated programs which the syndi-
cators have been paid to carry by the sponsors of such advertising. The syndica-
tors are to retain all proceeds from the commercials included in the donated
programs. All programming and commercial content in the programs is subject
to the prior approval by VOA. VOA is to use its best efforts to broadcast pro-
grams received at least once within 7 days of their receipt, and to verify such
broadcasts.

According to the submission, the programming involved consists primarily of
quality contemporary music along with some American sporting events. We are
informed that without the contribution of these programs, VOA would be
unable to provide this type of programming because of the high cost of acquir-
ing performing rights and packaging the programs. We have also been informed
that although the syndicators are permitted under the agreements to include
commercials, none of the prograras provided thus far have included any com-
mercials. We understand that one of the syndicators has specifically stated that
it has no intention of including any commercials.

Legal Discussion

The statutory language referred to above gives the USIA broad diecretion in ad-
ministering the VOA program and specifically in choosing the types of pro-
grams for broadcast. There is also no question that the USIA may accept gifts,
both unconditional and conditional, although acceptance of conditional gifts
must be approved by the Director, USIA.* Moreover, we know of no statutory
prohibition in the VOA charter or any other legislation which would prohibit
VOA from broadcasting commercial advertising. Therefore, we conclude that
the Director, VOA has authority to accept a gift of programs for broadcast
abroad, and we cannot say that it is unlawful that the gift is conditioned on the
periodic broadcast of commercial advertising.

Policy Considerations

As the USIA General Counsel pointed out, “Federal policy, as distinct from Fed-
eral law, has traditionally opposed or discouraged commercial advertising in
government publications and programs.” We note that the Government Print-
ing and Binding Regulations explicitly state that commercial advertising is not
an authorized function of the government. See Government Printing and Bind-
ing Regulations, Joint Committee on Printing, U.S. Congress, Title III, sec. 13,
p. 13 (reprinted 1986). In the case of the Corporation for Public Broadcasting,
which has analogous functions, legislation has been enacted which specifically
prohibits public broadcast networks or stations from making their facilities

! Subsection (a) of 22 U.S,C. § 2697 refers to acceptance of gifts by the Secretary of State. However, cubsection {f) of
that section confers the same authorities :xercised by the Secretary on the Director of the USIA for his agency.
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“available to broadcast commercial advertising. See 47 U.S.C. § 399b(bX2). These
restrictions appear to be based on concern that the publication of advertise-

5 -j_ments might prowde an unfair commercial advantage to a particular private

firm-by creating an impression that the government was endorsing that firm or
its- product. The General Counsel also suggests that the government might be
seen as competing with pnval:e sector firms, the advertlsmg content might dis-
tract the public from the mission of the agency, or, in some cases, might be in-
appropriate to maintain the dignity of the government.?

The USIA suggests in its submission that the GAO has already approved this
type of “barter arrangement’ in 63 Comp. Gen. 459 (1984). In that case, the Fed-
eral Communications Commission (FCC) accepted rent-free exhibition space and
other free services at an industry trade show offered by the trade show promot-
ers to set up a booth to provide the public with radio technology information.
We did approve the arrangement as a reasonable guid pro quo. The FCC’s exhi-
bitions were regarded as popular drawing cards by the promoters but it lacked
sufficient funds to accept many invitations to exhibit without the free services.
To that extent, there is an analogy with the VOA situation. The submission
states that without the donated materials ‘“‘the agency [USIA] would be unable
to provide this type of programming because of the high cost of acquiring per-
formance rights and packaging the programs.” However, the FCC decision is not
really pertinent to the question before us; the FCC was not asked to include any
commercial content in its exhibitions.

Conclusion

In sum, we find that the Director of VOA has authority to accept a gift of pro-
grams for broadcast abroad and we are aware of no statutory prohibition
against the inclusion of commercial advertising in such donated programs. How-
ever, in view of the traditional federal policy against commercial advertising in
government programs, we suggest that USIA consider consulting with appropri-
ate committees of Congress before adopting a policy which would permit the in-
clusion of advertising in VOA broadcasts without explicit authority to de so.

2 In answer to a guestion raised informally by a staff member in the USIA General Counsel’s Office, a broadcast
sckmwledgamant of the name of a donor is distinguishable from commercial advertising. No product is being

“sold” to the public and there is no implication thsat the United States is endorsing the sponsor’s product. See 47
U.S.C, § 3998, which permits the broadcast of “business or institutional logograms” by public radio and television
stations in appropriate circamstances.
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B-228958, November 17, 1987
Procurement

Competitive Negotiation

M Best/Final Offers

l l Technical Acceptability

M B @ Negative Determination

BB W N Propriety

Where procuring agency advises the protester of the deficiency in its initial offer concerning fire
safety, which was a mandatory requirement, and protester fails to address the deficiency in its best

and final offer, the final offer was technically unacceptable and properly should not have been con-
gidered for award.

Procurement

Bid Protests

B GAO Procedures

B H Interested Parties

B8 B Direct Interest Standards

Where protester’'s offer was technically unacceptable, it is not an interested party to raise issues

concerning the award because it does not have the requisite direct ecoromic interest to be consid-
ered an interested party under the Bid Protest Regulations.

Matter of: Atrium Building Partnership

Atrium Building Partnership protests the rejection of its offer under solicitation
for offers (SFO) No. 9PEL10-87-10, issued by the General Services Administra-
tion (GSA), for the lease of between 5,000 and 5,300 square feet of office space in
the central business district area of Eugene, Oregon. Atrium alleges that GSA
improperly applied the solicitation’s fire safety criteria to its offer and made
several errors in evaluating its offer.

We dismiss in part and deny in part the protest.

On May 11, 1987, GSA issued the SFO to provide space for the Social Security
Administration, Office of Hearings and Appeals (OHA). Currently, Atrium is
leasing space to GSA under the option term of a 5-year lease agreement which
gives GSA the right to terminate the agreement with 60 days notice. Shortly
before the expiration of the first 5-year term under Atrium’s lease, GSA con-
ducted a market survey of the prevailing rental rates in Eugene. GSA deter-
mined that it was more appropriate to resolicit its requirements than to exer-
cise the option under Atrium’s lease. Prior to issuing the SFO, GSA inspected
several buildings of which seven were identified as acceptable to OHA. Atrium
was among these, however, the acceptance of its building was conditioned upon
the correction of fire safety and handicap access deficiencies.

Regarding fire safety, GSA determined that the atrium style interior of
Atrium’s building did not meet fire safety standards for fire rated exits, and
that the north and south exits which entered the atrium were required to be
separated by 1 hour fire rated walls. GSA Fire Safety Regulations PBS P
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5900C.2B, chapter 14, paragraph 9(d), which was a mandatory term of the SFO,
states that “offices or other rooms used for human occupancy must not open
into an atrium, nor may exit routes pass through an atrium.” Therefore, by
letter dated May 7, 1987, GSA informed Atrium of the fire safety deficiency
found in its building and of the need to include a detailed description of how it
intended to rectify the deficiency to comply with the mandatory terms of the
golicitation.

On June 15, the day offers were due, GSA received four offers, including
Atrium’s. Negotiations were conducted with each offeror. On June 26 GSA ad-
vised Atrium that its offer did not contain sufficient detail with respect to the
fire safety and handicap access deficiencies noted. GSA and Atrium differ as to
the substance of these discussions. Atrium alleges that GSA advised that it had
not conducted a formal survey of its building for fire safety, that there were no
blueprints available on the building, and that a formal survey was appropriate.
Further, Atrium alleges that GSA agreed to permit it to provide appropriate
blueprints and plans showing the fire safety snd mitigation systems and to con-
duct a formal survey with a fire safety professional. However, GSA reports that
it never agreed to perform a formal survey because it would have been inappro-
priate. Rather, GSA states that Atrium proposed that its sprinkler system miti-
gated the fire safety deficiencies in its building. GSA states that it contacted the
fire safety engineer who advised that a sprinkler system did not cure Atrium’s
fire safety deficiency and on June 26, GSA so advised Atrium and, further, that
its best and final offer (BAFO) must include information describing how it in-
tended to correct its fire safety deficiency, as well as the other weaknesses in its
initial offer.

Despite these discussions, Atrium did not submit information in its BAI .. show-
ing how it planned to comply with the fire safety requirements. However, GSA
continued to evaluate Atrium’s proposal. The result of the evaluation was that
of the four offers received, Atrium’s offer was rated the third highest regarding
quality anc the third lowest with respect to price. Award was made to Hubert J.
Perkins, who GSA rated second highest in quality and second lowest in price.

Atrium contends that GSA misapplied the fire safety regulations. It argues
that, prior to determining that its building did not meet the regulations, GSA
was required to conduct a risk assessment of its building with a fire safety pro-
fessional. Further, Atrium contends that the determination that its offer did not
satisfy the fire safety requirements was inappropriate because its offer con-
tained a statement advising that it intended to meet the SFO’s fire safety re-
quirements. Moreover, Atrium contends that the evaluation process was im-
proper because GSA did not examine relocation cost, made errors concerning
the frame, access points and space planning of its building, permitted the
awardee to substitute a new offer which did not meet the terms of the SFO and
permitted all offers to expire before the award.

Initially, we note that GSA argues that Atrium’s protest is untimely because
Atrium was aware of the decision of GSA to treat its building as deficient in
fire safety after July 1 as evidenced by letters mailed to the GSA, Realty Spe-
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cialist concerning its compliance with fire safety requirements. Our Bid Protest
Regulations provide that protest shall be filed not later than 10 working days
after the basis of protest is known or should have been known, whichever is ear-
lier. 4 C.F.R. § 21.2(aX2) (1987). While Airium’s letters indicate that Atrium dis-
agreed with the fire safety assessment of its building, we do not find that
Atrium had sufficient information to form its protest until August 11, 1987,
when GSA informed it that award was beiny, made to Perkins.

GSA reports that deviaticn from the fire safety regulations is permitted only if
no other space is available and program professionals determine that the basic
safety requirements have been met. PBS P 5900.2B, charter 1, paragraphs 3(a)
and (b). GSA states that because sther offers were received in response to the
SFO, a risk assessment of Atrium’s building would have been inappropriate.
Furthermore, GSA contends that due to the fire safety engineer’s determination
that a sprinkler system would not rectify Atrium’s fire safety deficiency, the de-
cision that Atrium did not comply with the fire safety requirements was reason-
able.

In our opinion, Atrium has failed to establish that GSA acted unireasonably in
evaluating its offer. Atrium does not dispute GSA’s conclusion that the Atrium
building did not meet the requirements of the regulations; rather it argues that
GSA was required to perform a risk assessment with a fire safety professional.
However, the fire safety regulations only permit deviation and a risk assess-
ment where there are no other available spaces, which was not the case here.
Indeed, section 12 of the SFO provides that offers which include alternate fire
protection features must include a written analysis by a certified fire protection
engineer fully describing any exceptions taken to the fire safety requirements.
‘Therefore, Atrium had the burden of demonstrating compliance with the fire
safety requirements of the SFO. By including a blanket statement that it in-
tended to comply with fire safety, Atrium did not overcome this burden. We
have held that a blanket offer to meet mandatory requirements does not substi-
tute for a detailed description of how a firm plans to do so. XYZTEK Corp., B-
214704, Aug. 21, 1984, 84-2 CPD f 204.

Further, during negotiations GSA specifically called Atrium'’s attention to the
fire safety deficiency found in its offer, after consulting the fire safety engineer.
In view of the fact that Atrium elected not to include this information in its
BAFO, we find that Atrium’s offer was technically unacceptable and that GSA
should have rejected it as such, instead of continuing its evaluation. A proposal
that has not been made acceptable after discussions properly may be rejected
after BAFOs and the proposal may not be considered for award. See Louisiana
Foundation for Medical Care, B-225576, Apr. 29, 1987, 87-1 CPD { 451.

Given that Atrium's offer properly should have been rejected as technically >in-
acceptable, we find that whether GSA allegedly made errors in the evaluation
of the offer to be irrelevant. Moreover, Atrium is not an interested party to
raise issues about the award to Perkins. Our Bid Protest Ragulations require
that a protester be an interested party, which is defined as a party having a
direct economic interest in the award of a contract or proposed award of a con-
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h'act. before we wﬂl consider its’ protest. 4 CFR. §§ 21.0 (a): and 21.1 (a) (1987).
A'protester is ‘not'an ‘interested party where it would not be in line for award if
. its protest were upheld. Communications Facility Automation Systems Interna-
- tional, B-224181, Jan 9, 1987, 87-1 CPD T 40. Since Atrium’s offer was technical-
ly unnceeptable, we find that it is not an interested party to pursue this aspect

0 penmg egotmtmns "We have held that where, _as here. the accepl;ance
riod has expired on all proposals, the contracting officer may allow the suc-
cessful offeror to waive the expiration of its proposal acceptance penod without
reopenmg negotlatmna to make an award on the basis of the offer as ‘submitted
since waiver under these circumstances is not prejudicial to the competitive
- gystem. Protective Materials Co., Inc., B-225495, Mar. 18, 1987, 87-1 CPD { 303.
Therefore, award to Perkins on Augus{: 11 was proper even though the offer had
- expired on August 1, 1987.

‘The protest is dismissed in part and denied in part.

B~228183 Novemher 18 1987

Procurement

et Sealed Blddmg

- BInvitation for Bids

- M Competition Rights

- M WA Contractors

. W BEE Exclusion

Where contracting agency did not provide proteste: /incumbent contractor with the solicitation, in

- -spite of several requests by the incumbent contractor that agency procurement officials do so, in-

cumbent contractor was improperly excluded from the competition in violation of the Competition
in Contracting Act of 1984, which requires “full and open” competltwe procedures.

Matter of: Bonnevﬂle Blue Print Supply

Bonneville Blue Print Supply (Bonneville) protests the proposed award of a con-
_tract under invitation for bids (IFB) No. R4-87-09, issued by the Forest Service,
~ U. S. Department of Agriculture, for reproduction services. Bonneville com-
- plains that -en though it was the incumbent contractor the agen_cy failed to
- provide it with a copy of the solicitation prior to the bid opening date, prevent-
- ing it from competing under the solicitation.

We sustain the protest.

This procurement was for blueprint reproduction services for 1 year beginning
October 1, 1987, with four additional 1-year options. The requirement was syn-

obsued in the Commerce Business Daily (CBD) on July 17; the solicitation was
issued on August 4. Eight potential bidders responded to the CBD aynopsis and

(67 Comp. Gen.)




requested a copy of the solicitation package, but only one bid, from Blueprint
Reproduction Specialists (Blueprint), was received by the Forest Service at bid
opening on September 3.

According to Bonneville and not disputed by the Forest Service, Bonneville, the
incumbent contractor for the past 3 years, had worked with the contracting offi-
cer “in the past months on the new contract requirements” and on several occa-
gions had informally requested that it receive a copy of the new solicitation
package. However, after the CBD synopsis was published but before the solicita-
tion was issued, the contracting officer retired. Bonneville’s informal requests
were not communicated to the successor contracting officer with the result that
Bonneville was never sent a copy of the solicitation package. Bonneville points
out that the new contracting officer should have beer aware that it was the in-
cumbent contractor since she signed an amendment .odifying Bonneville's ex-
isting contract on August 21, a week and a half befcre bid opening under the
new solic’” "ion, Bonneville did not learr: of the issuance of the new solicitation
until £ iber 4, 1 day after bid opening. Bonneville filed a protest with our
Office ... September 9, arguing that it had been improperly excluded from the
competition and requesting that it be allowed to compete under a resolicita-
tion.!

In response to Bonneville's arguments, the Forest Service contends that Bonne-
ville should have been on notice of the procurement through the CBD notice,
and should have formally requested a copy of the IFB in response thereto as did
other potential bidders. Although the Forest Service admits that there was a
lack of communication between the original and successor contracting officers
concerning Bonneville's request for the solicitation nackage, it argues that there
was no deliberate attempt to exclude Bonneville from the competition and tha
the one bid it did receive was at a reasonable price.

We believe the Forest Service fails to recognize that the Ceinpetition in Cor

tracting Act of 1984 (CICA) places a duty on contracting agencies to take pos

tive, effective steps toward assuring that all responsible sources are permitted
to compete. Agencies are required when procuring property or services to obtain
full and open competition through the use of competitive procedures. 41 U.S.C. §
253(a)(1)(A) (Supp. III 1985). “Full and open competition” is obtained when “all
responsible sources are permitted to submit sealed bids or competitive propos-
als.” Id. §§ 259(c) and 403(7) ompete for a particular contract. See Trans World
Maintenance Inc., 65 Comp. Gen. 401 (1986}, 86-1 CPD 1 239. In so doing, we will
take into account all of the circumstances surrounding a firm’s nonreceipt of
solicitation materials, as well as the agency’s explanation. I/d. Using this ap-
proach, we have sustained protests and recommended resolicitation where we

! Blueprint argues that pursuant to our Bid Protest Regulations, 4 C.F.R. § 21.1(f} (1987), we should dismiss Bonne-
ville's protest because it does not set forth its legal grounds, state the form of relief requested or specifically re-
quest a ruling by the Comptroller General, We think to do so would elevate form over substance gince in its letter
requesting our Office to “review the [Forest Service’s} bidding procedures” Bonneville asserts that as the incum-
bent contractor it improperly was not provided with a copy of the IFB and “should be entitled to bid on this con-
tract.” In their substantive comments, neither Blueprint nor the Forest Service evidences sny difficulty under-
atanding the basis for Bonneville's protest or that what it seeks is an opportunity to participate in a resolicitation,
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found that a ﬁrm 8 tallure to receive a solicitation was the result of significant
deficiencies on- the -part of the contracting agency. See Trans World Mainte-
nance, Inc., B-220947, supra, 86-1 CPD 1 239; Dan’s Moving & Storage, Inc., B-
222431, May 28, 1986, 86-1 CPD { 496.

- We reach a similar result here. We find that Bonneville was improperly denied
. a copy of the solicitation in violation of CICA’s requirement for “full and open”
- competition. Just as was the situation in Trans World Maintenance, Inc., and
- Dan’s Moving & Storage, Inc., cases with similar fact patterns, Bonneville was
“- the incumbent contractor performing the very same services for which the new
-procurement was conducted and there is nothing in the record to suggest that
‘Bonneville is other than a responsible source. As we stated in the prior cases,
* the incumbent contrzctor had a right to expect to be solicited for the follow-on
contract. In addition, Bonneville informally requested of the then-contracting of-
ficer a copy of the solicitation on several occasions before bid opening. While
Bonneville did not make a formal inquiry in direct response to the CBD.synop-
sis, we think the firm’s attempts to obtain a copy of the solicitation were rea-
sonable under the circumstances. Bonneville had asked the former contracting
officer on several occasions to make sure it received a copy of the solicitation
when issued. When the former contracting officer retired he failed to communi-
cate Bonneville’s request to his successor. The new contracting officer—while
apparently aware that Bonneville was the incumbent contractor since she
signed a modification to its contract a week and a half prior to bid opening—did
not take the most obvious step which was simply to contact Bonneville, as the
incumbent contractor, tn include it in the competition under the new solicita-
tion. The Forest Service has neither refuted these facts nor offered an adequate
explanation for its failure to provide a copy of the solicitation to Bonneville.
While we do not find evidence of any deliberate attempt by the Forest Service
to exclude Bonneville from competing, we conclude that the Forest Service’s ac-
tions prevented a responsible source from competmg in violation of CICA’s man-
date for full and open competition. See Dan'’s Moving & Storage, Inc., B-222431,
supra at 1, 86-1 CPD { 496 at 1.

To remedy this situation, we find that the appropriate course of action is for the
Forest Service to resolicit, We recognize that rejecting bids after they have been
publicly opened tends to dlscourage competition, because it results in making
them public without award, which is contrary to the interests of the low bidder,
and because rejection means that bidders have expended effort and money to
prepare their bids without the possibility of acceptance. See Trans World Main-
tenance, Inc., B-220947, supra at 6, 86-1 CPD 1 239 at 6. However, in view of the
congressional mandate for “full and open” competition, we believe that the gov-
ernment’s interests are best served in the present case by canceling the solicita-
tion and giving all responsible sources a fair opportunity to compete on the re-
solicitation, especially in light of the fact that only one bid was received in re-
sponse to the original solicitation. We therefore are recommending that the
Forest Service cancel the invitation and resolicit bids using full and open com-
petitive procedures.
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_ _TCompetitive Negotiation
- Offers
MM Evaluation
] . M Technical Acceptability
Agency properly reiected offer to furnish surplus property where the protester failed to provide suf-

ficient: information to establish that the surplus items met all the requirements of the solicitation
and the agency considers the items critical to the safety of persons and property.

Mattéi' of: Amity Merchandise Products Corporation

Amity Merchandise Products Corp. (Amity) protests the rejection of its offer to
furnish surplus hydraulic servovalves (valves) in response to request for propos-
als (RFP) No. N00383-87-R-0696 issued by the Navy Aviation Supply Office
(ASO). Amity contends that the agency failed to give its proposal full and fair
consideration and that rejection of its proposal was unreasonable and not in the
best interest of the government.

We deny the protest.

On June 12, 1986, ASO published notice in the Commerce Business Daily (CBD),
of its intent to order 25 valves for the F-14 aircraft, Grumman Aerospace Corp.
(Grumman) part number (P/N) A51H9038-3, from Grumman under a basic or-
dering agreement. According to ASO, data sufficient for competitive procure-
ment is not available and cannot thercfore be furnished by the government.

In response to this CBD announcement, ASO received two unsolicited offers
from Amity and D. Moody & Co., Inc, on June 26 and July 10, respectively.
Each firm offered to furnish a partial quantity of seven surplus valves; both
firms identified the manufacturer of these valves as Moog Inc. On November 12,
ASO again synopsized the requirement in the CBD. The RFP, issued on the
same day, sought 25 valves manufactured in accordance with Grumman source
control drawing P/N A51H9038-2 from the only known approved source of
supply for this P/N, which is Moog. The Navy reports that Moog’s P/N applica-
ble to Grumman's source control drawing is P/N 010-69996-1. The RFP incorpo-
rated by reference a new material clauge which required offerors to represent
that the parts to be supplied, including any former government property identi-
fied as surplus, would be new, not used or reconditioned, and not of such age or
so deteriorated as to impair their usefulness or safety. The solicitation further
required under the government surplus clause incorporated therein that a firm
intending to offer former government surplus property attiuch to its offer a sepa-
rate sheet containing a complete description of the items, the quantity to be
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supplied, the name of the agency from which the items were acquired and the
date of acquisition.

ASO received two offers in response to the RFP. The manufacturer, Moog, of-
fered to furnish the total quantity of 25 valves at a unit price of $3,551.! The
protester offered a partial quantity of seven surplus valves at a unit price of
$2,200. In its proposal, Amity indicated that the valves were manufactured by
Moog and were purchased by Amity from Grumman “contract termination.”

Accompanying Amity's proposal were test acceptance data sheets for one valve,
serial number 47. Each test acceptance data sheet for this valve was stamped
“Repair.” In response to ASO’s request for further information, Amity by letter
dated May 11, 1987, submitted test acceptance data sheets for the other six
valves,? a completed surplus certification with addendum, and a copy of its un-
solicited proposal of June 26, 1986. In its May 11 letter, Amity advised the con-
tracting officer that the firm was resubmitting the seven valves to Moog for a
current test and evaluation report and copies of the current test results would
be furnished to the contracting officer. By letter dated June 19, 1987, the con-
tracting officer rejected Amity’s offer on the grounds that the surplus valves did
not meet the relevant regulation governing the acquisition of surplus property.
Specifically, the contracting officer determined that the Federal Acquisition
Regulation (FAR), 48 C.F.R. § 10.010(b) (1986), applied to this procurement and
Amity’'s surplus items failed to meet the four factors set forth in that provision.
In relevant part that provision states:

(b Contracting officers shall consider the following when determining whether used or recondi-
tioned materials, former Government surplus property, or residual inventory are acceptable:

{1) Safety of persons or property.
(2) Total cost to the Government tincluding maintenance, inspection, testing, and useful life).
{3) Performance requirements.

{4) Availability and cost of new materials and components.

ASQO therefore awarded the contract on June 19 to the manufacturer, Moog.
Amity filed an agency level protest, which was denied, and this protest to our
Office followed.®

The gravamen of Amity's protest is that ASQ’s rejection of its offer was without
a reasonable basis. In this regard, Amity points out three specific factors which
it believes the renatracting officer should have considered, but which were not
properly considered in evaluating its offer: (1) The favorable inspection and test-
ing data obtained from Moog in 1977 and 1987 for all seven valves; (2) Moog's
certification that the valves “meet{s) the specification requirements”, and that

* ASO reports that Moog's proposed unit price for a partial quantity of 18 valves is 33,922

2 All but one page of the test data sheets for these six valves were stamped “Repair” and the year indicated on
these d.ita sheets for all seven valves was 1977

3 As a preliminary matter, ASO contends thut Amity’s protest should be dismissed pursuant to section 21,1{d) of
our Bid Protest Rerrulations, 4 C.F R. § 21.1id) t1987), because a copy of the Genera! Accounting Office protest was
not received by the contractine ™ or unt’! ~ days after the protest was filed at our Office. We conclude that
dismissul of Amily's protest is not warranted under these circumstances where, as ASO concedes, the agency knew
Amity's bases of protest since Amity had initially filed its protest with the agency.
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(3) Moog “attested” that the “‘condition of the valves is the same as purchased
directly from Moog.”

Amity argues that had ASO conducted its evaluation of the firm’s surplus offer-
ing in a “fair” and “equitable” manner, the contracting officer should not have
concluded that the valves did not meet the gpecification requirements. The pro-
tester challenges ASQ’s refusal to recognize the validity of the test reports from
Moog and takes further exception to the contracting officer’s conclusion that
the government would incur substantial Iabor costs associated with additional
testing and inspection of the valves. Amity asserts that further “overhaul in-
spection and dimensional checks” need not be performed since the valves had
been inspected and tested by the manufacturer, Moog, as recently as June 1987
and those results were furnished to the government by the protester. On the
basis of these test reports, Amity further asserts that the valves meet the per-
formance requirements of the specifications; that no “useful life span” has been
consumed; and that there should be no difference in maintenance costs for its
“overhauled” versus “new’” valves. Amity’s final contention concerns the fact
that in its view, the firm's low unit price would result in substantial cost sav-
ings to the government.

In its response to the protest, ASO submitted a detailed explanation of its rea-
sons for rejecting Amity’s offer. Preliminarily, ASO points out that the contract-
ing officer’s decision to reject Amity’s offer was based, as previously noted, on
the four factors enunciated in FAR, 48 C.F.R. § 10.010(b). Concerning the first
factor, safety of persons or property, ASO states that the valve being acquired is
a critical safety of flight item which is mounted on the glove vane cylinder as-
sembly of the F-14 aircraft. This glove vane cylinder assembly provides hydrau-
lic fluid to control the extension and retraction of the glove vanes (flaps) and
the valves being procured controi the flow of hydraulic fluid into the glove vane
cylinder assembly. According to ASO, failure of the valve could lead to the fail-
ure of the glove vane cylinder assembly and ultimately loss of control of the
aircraft.

ASQO states that the contracting officer reviewed all the documentation fur-
nished by Amity to support its offer—including its surplus certification, the ac-
ceptance and test data sheets— and concluded that Amity had failed to demon-
strate that the items meet the specification requirements. For example, the
agency contends that Amity did not furnish any manufacturing records to indi-
cate when the valves were built or if the valves were built to Grumman’s source
control drawing AS51HS038-3 and Moog drawing 010-69996-1. Moreover, the
agency notes that the word “REPAIR"” was stamped on all but one of the pages
of the test data furnished by Amity; however, no information or repair records
were provided by Amity to show what was repaired; when the units were re-
paired; what parts, if any, were replaced; who performed the repair or to what
standard the repair work was performed. In view of this uncertainty and lack of
adequate information, the contracting officer determined that acceptance of
these valves would pose undue risks to person and property.
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As for the total cost to the government (including maintenance, inspection, test-
ing and useful life) factor, the agency reasons that the government would incur
substantial costs in determining the internal condition and useful life of the
valves since Amity did not provide complete manufacturing and repair data. Ac-
cording to ASC, the Grumman source control drawing A51H9038-3 requires that
the valves have an operating life of 6,600 hours and a useful life of 6,000 flight
hours, Insofar as the protester had not submitted any supporting evidence that
the 10-year-old valves it proposed o furnish would meet the operating life or
useful life requirements, the contracting officer was unable to determine how
much or if any of the valves’ useful lives had been consumed.

ASO further reports, and the record confirms, that in its surplus certification,
Amity was unable to certify that the surplus items meet all the drawing and
gpecification requirements of the solicitation and Amity further indicated that
it did not intend to refurbish the valves or to replace cure-dated or sensitive
cornponents. Thus, ASO maintains the agency would be required to independ-
ently determine the internal condition of the valves and that process would re-
quire ASO to disassemble the valves and perform an internal inspection, testing
and replacement of parts, where necessary. Consequently, the agency refutes
Amity's claim that the cost of maintaining the overhauled surplus valves should
be no different than the cost of maintaining new valves since the internal condi-
tion of the overhauled valves is unknown.

Concerning the performance requirements factor, ASO asserts that the protest-
er has not submitted any in-process inspection data or manufacturing data from
which one could determine whether these valves were manufactured to any per-
formance requirements. Specifically, the agency refers to two performance re-
quirements specified in the Grumman source control drawing, i.e., a shelf life of
10 years and an operating life of 6,600 hours. ASO claims Amity has failed to
show that its offer meets these two requirements. Additionally, the agency reit-
erates Amity’s failure to show that the valves were manufactured in accordance
with Grumman’s source control drawing A51H%038-3 and Moog’s drawing 010-
69996, and Amity’s failure to certify that the valves meet the specification’s re-
quirements,

As to the availability and cost of new materials and components factor, the con-
tracting officer compared the cost of acquiring the total quantity from the man-
ufacturer, Moog, with the cost of acquiring partial quantities from Moog and
Amity and concluded that any potential savings to the government would be de
minimis.* However, the contracting officer reasoned that any potential savings

* As previously notsd, Moog's per unit price quote for a partial quantity of 18 valves wasa $3,922. On this basis, the
contracting officer calculated the potential savings as follows:

Offeror Qty Unit price Total price
Moog 25 $3,551 $88,775
Offeror Qty Unit price Total price
Amity 7 $2,200 $15,400
Moog 18 £3,922 $70,696
Total $86,996
Total savings - 22,179
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to the government if the valves were acquired from Amity and Moog would be
negated if the cost for all necessary refurbishment or replacement of cure-dated
or age sensitive parts in the surplus valves were added to Amity’s unit price.

In rejecting Amity’s offer, ASO analogizes the situation here to that in Hill In-
dustries, Inc., B-209884, Aung. 24, 1983, 83-2 CPD | 246, in which we found the
agency’s rejection of a proposal to furnish surplus items to be reasonable in
light of a critical need for reliability of operation throughout the system life
where: (1) the equipment would be used in the starter assembly of jet aircraft,
(2) the protester’s surplus offering failed to include historical data for the items
from the time they left the manufacturer’s facilities, and (3) the Air Force was
unable to determine the current condition of the surplus items. The agency also
cites a number of our prior cases recognizing the legitimate concerns of a pro-
curing agency as to where, when, why and how an item became surplus. See,
e.g, D. Moody & Co., Inc., B-214026, Sept. 25, 1984, 84-2 CPD | 365. ASO con-
tends therefore that its rejection of Amity’s proposal was proper.

In comments on the agency report, Amity takes issue with the agency’s ration-
ale for rejecting its offer. However, many of Amity’s exceptions are based on its
premise that the agency refuses to give any significance ~r validity to the test
reports obtained from Moog in which Moog purportedly “attested” to the “cur-
rent conformity”’ of Amity’s surplus offering to Moog’s “test requirements.”

The protester further contends that the firm was never informed of, nor given
an opportunity to respond to, the various concerns cited by ASO in the agency’s
report on the protest. For example, Amity alleges that ASO did not request any
historical data for the items from the time they left the manufacturer’s facility,
or any data concerning the internal condition of the valves and/or any cure-
dated or age-sensitive components. Finally, the protester questions the reason-
ableness of Moog's unit price for a partial quantity of 18 valves on the basis
that Moog's proposed unit price for 18 valves reflects an increase of more than
$700 over Moog's 1985 unit price for 20 valves.

As ASO correctly points out, we have long recognized that the critical nature of
the functions that certain equipment has to perform, creates a legitimate need
for an agency to know where, when, why and how an item became surplus. See
Hill Industries, Inc., B-209884, supra; D. Moody & Co., Inc., B-214026. supra at 6.
We have also held that the procuring agency is responsible for determining its
minimum needs since the agency is in the best position to ascertain its needs
due to familiarity with the particular requirements and environments in which
the items will be used. Thus, we will not question an agency’s determination of
its minimum needs or the technical judgment forming the basis for that deter-
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mination unless it is clearly showi, to be unreasonable. See CMI Corp., B-216164,
May 20, 1985, 85-1 CPD | 572 at 3.

We think ASO acted reasonably in rejecting Amity’s offer. In our view, Amity’s
offer to provide valves that are at least 10 years old and which, according to
Amity, “appear to have been completely reconditioned, overhauled and tested”
does not constitute an offer to provide new, not used or reconditioned valves as
required by the solicitation’s new materials clause. The record shows that
Amity relies, almost exclusively, on the fact that the valves were tested in 1977
and 1987 by the original manufacturer, Moog, and found to meet “all spec. re-
quirements.” However, the fact that Moog may have found these valves meet
“all spec. requirements” is not relevant since these test acceptance documents
do not indicate which specification requirements Moog is referencing, nor does
Moog or Amity affirmatively state that the valves meet the specification re-
quirements set forth in this current solicitation.

Moreover, given the critical nature of the items in question, we think it was
reasonable for the agency to be concerned about the lack of the original manu-
facturing or historical data on the items offered by Amity. While Amity has
strongly argued that ASO is adequately protected because the original manufac-
turer, Moog, has “attested” to the condition of the valves, we are not persuaded
that this is a viable substitute for historical or manufacturing data. We note, for
instance, that Amity baldly asserts that according to Moog, its surplus valves
meet the useful life requirement of 6,000 flight hours; however, Amity proffered
no independent data to support or corroborate this assertion. In other words, we
are not in a position to question ASO’s conclusion that Amity has failed to pro-
vide meaningful data to establish the acceptability of its surplus offering pursu-
ant to FAR, 48 C.F.R. § 10.010(). In sum, since Amity did not submit an offer
that met the requirements of the solicitation, ASO’s rejection of its offer was

proper.
Since we find Amity's offer was properly rejected we need not consider its pro-

test that Moog's proposed price for a partial quantity of 18 valves was unreason-
able.

Accordingly, the protest is denied.

B-229085, November 30, 1987 ]
Appropriations/Financial Management
Appropriation Availability

8 Purpose Availability

B B Specific Purpose Restrictions

£ B B Personal Expenses/Furnishings

Purchase of steel toe safety shoes by a District Office of the Internal Revenue Service (IRS) for a
supply clerk whose work includes movement of heavy objects with various eguipment is authorized
under Section 12 of the Occupational Safety and Health Act (OSHA) of 1970, if such footwear is
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administratively determined to be necessary for safety reasons to protect the clerk from the possibil-
ity of foot injury. As a federal agency the IRS is subject to OSHA regulations and must satisfy
standards set by the Secretary of Labor for personal protective equipment.

Matter of: Internal Revenue Service—Purchase of Safety Shoes

We have been asked by an authorized certifying officer of the Internal Revenue
Service (IRS) for an advance decision on the legality of purchasing safety shoes
for a supply clerk whose work includes moving heavy objects. For the reasons
that follow, we find such payment is proper.

On March 5, 1987, the IRS District Office in Des Moines, lowa, purchased safety
shoes with steel toes for use by the supply clerk. Work performed by the clerk
involved moving heavy objects such as files, desks, and pallets using a variety of
equipment— trucks, jacks, and dollies. It was administratively determined by
the Chief, Facilities Management Branch (FMB) in Des Moines, that such shoes
were necessary to protect the supply clerk from the real possibility of serious
foot injury.

As a federal agency, the IRS is subject to Section 19 of the Occupational Safety
and Health Act of 1970 (OSHA), and must establish occupational safety and
health programs consistent with standards promulgated by the Secretary of
Labor. 29 U.S.C. § 668 (1987). Under these standards, the general requirement is
that personal protective equipment for extremities must be provided, used, and
maintained whenever hazards of processes or environment may cause injury or
impairment in the function of any part of the body. 29 C.F.R. § 1910.132(a)
(1986). Occupational foot protection—safety toe footwear—is specifically men-
tioned as a type of safety equipment. 29 C.F.R. § 1910.136 (1986).

Previously this Office has allowed expenditures on protective footwear for Drug
Enforcement Administration agents assigned to ternporary duty in jungle envi-
ronments upon administrative determination under Section 19 of the Occupa-
tional Safety and Health Act that such footwear was necessary to protect agents
from jungle hazards. B-187507, December 23, 1976. We have also certified reim-
bursement for ski boots purchased for a U.S. Forest Service snow ranger in ac-
cordance with OSHA regulations and proper administrative determination by
the District Forest Ranger for such need. B-191594, December 20, 1978. OSHA
regulations were also the basis for authorizing the purchase of down-filled
parkas for Department of Interior employees assigned to Alaska or high country
during the winter months. 63 Comp. Gen, 245 (1984).

Paragraph 1(14)71.4(4) of the Internal Revenue Manual states:

Regional Commissioners are responsible for the safety of all personnel under their jurisdiction and
shall ensure the installation and development of adequate accident and fire prevention programs
within their reapective regions.

In turn, the Resources Management Division of the IRS has advised us that Re-
gional Office directives designate Chiefs, Facilities Management Branch (FMB)
as responsible for developing and administering safety policies within their re-
spective areas. In the instant case, it is clear from the record submitted that the
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Chief, FMB of the Des Moines Office specifically authorized the purchase of
gafety shoes. Since the safety shows were administratively determined te be nec-
essary for employee safety under the IRS Regional Commissioner Directive, we
conclude that appropriated funds may be used for their purchase, It is, of
course, understood that the acquisition was approved in accordance with au-
thorized procedures and that title to the shoes will vest in the United States.

Finally, 5 U.8.C. § 7903 (1987) authorizes purchases of special clothing for the
protection of personnel in the performance of their assigned task. To qualify
under this section three tests must be met: (1) the item must be “special” and
not that which an employee would ordinarily furnish for himself; (2) the item
must be for the benefit of the government, that is, essential to the safe and suc-
cessful accomplishment of the work; and (8) the employee must be engaged in
hazardous duty. See 63 Comp. Gen. 245, 247 (1984). The purchasz of the safety
shoes meets the above test. First, safety shoes are not normally purchased by
employees and so could be considered special. Second, the record submitted
shows that the shoes were purchased in order to reduce the risk of injury to the
eraployee, and, as indicated above, were required to be provided under OSHA
and its implementing regulations. Third, the movement of heavy objects using a
variety of equipment does involve the danger of foot injury.

We conclude that under these circumstances, appropriated funds may be ex-
pended to procure safety shoes for a stpply clerk who uses various equipment to
move heavy objects,
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- Appropriations/Financial
‘Management

Appropriation Availability

MW Amount Availability

B B Augmentation

B B @ Gifts/Donations

HEB N Advertising

The United States Information Agency (USIA) is authorized to accept donations of radio programs
from private syndicators for broadcast over Voice of America facilities in view of its broad statutory
discretion to accept conditional gifts. And in the absence o0 .y statutory prohibition on broadcast-
ing commerciale, we cannot say it is unlawful that a gift ol programs is conditioned on the broad-
cast of commercial advertising. However, GAO notes longstanding federal policy concerns against

this practice and suggests that before adopting a policy that would permit acceptance of advertising
without explicit authority, USIA consider consulting with appropriate committees of Congress.

90
B Purpose Availability
B8 Credit Card:
BENE Fees
Under 16 U.S.C. § 460/-6a(f) (1982), the Department of Agriculture (USDA) may allow credit card
companies to deduct their commissions from the proceeds of commercial credit card transactions
charged to the public for “reservation services.” However, without additional statutory authority,
commissions on credit card transactions for other kinds of USDA services or fees must be paid from
current operating appropriations,

48
B Purpose Availability
B M Necessary Expenses Rule
Agency expenditure for seasonal decorations as necessary expenses may be properly payable where
purchase is consistent with work-related objectives, agency or other applicable regulations, and the
agency mission, and is not primarily for the personal convenience or satisfaction of a government
employee. Agency must also determine that seasonal decorations are app cpriate in light of consti-
tutional considerations. GAO advises agencies to establish guidelines to prevent abuse in this area.
52 Comp. Gen. 504 (1973) is overruled and 60 Comp. Gen. 580 (1981) is modified to conform with this
decision.

87
B Purpose Availability
B B Specific Purpose Restrictions
B @ ® Personal Expenses/Furnishings
Purchase of steel toe safety shoes by a District Office of the Internal Revenue Service (IRS) for a
supply clerk whose work includes movement of heavy objects with various equipment is authorized

under Section 19 of the Occupational Safety and Health Act (OSHA) of 1970, if such footwear is
administratively determined to be necessary for safety reasons to protect the clerk from the poasibil-
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Appropriations/Financial Management

ity of foot injury. As a federal agency the IRS is subject to OSHA regulations and must satisfy
standards set by the Secretary of Labor for personal protective equipment.

104

Claims Against Government
B Burden of Proof
¥ @ Factual Issnes
Clairns or deminds against the government which seek payment for supplies or services sold to it
must be accompanied by adequate evidence of delivery to or acceptance by an appropriate govern-
raent official of the gouds or services at issue.

72
¥ Burden of Proof
B & Factunl Issues
B BB Credit Cards
Oil companies participating in the United States Government National Credit Card Program {(SF-
149} may be permitted to adopt new technologies which result in the elimination of signed paper
“delivery tickets” (e.g., credit card charge receipts), if appropriate auditing and accounting controls
are maintained and the government's ability to settle claims, conduct audits, and litigate false and
fraudulent claims, are otherwise adequatgly protected.

72
& Burden of Proof
i & Factual Issues
B2 8 Credit Cavds
The United States Government National Credit Card Program (SF-149) should be modified to re-
quire users of the SF-149 credit card to tender their government “ID" slong with the SF-149, g0 that
the station operator can verify the user's name and official status.

72
& Burden of Proof
B 8 Factual Issues
B8 & Credit Cards
When settling oil company credit card claims against the United States, conducting audits, or pros-
ecuiing false or fraudulent credit card elaims, the government needs to be able to satisfy itself,

based on the “documents” which evidence those {ransactions, that an authorized individual used a
valid card 1o properly service or supply an official vehicle engaged on official business.

72
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e T
Claims by Government

M Credit Cards

B B Acceptability

Except where prohibited by statute, agencies may accept commercial credit card transactions in
pavment for amounts owed to the United States, subject to certain safeguards. However, where the
Miscellaneous Receipts Act (31 U.S.C. § 35.2(b) (1982)) applies, credit card company commissiona
must be paid from the agency's current operating appropriations, rather than be deducted from the
proceeds of the credit card transaction itself.

48

Claims Against Government
B Statutes of Limitation

A claim asserted against the United States Navy by the government of the Netherlands may not be
paid, because the claim was not actually received at GAO within 6 years after the date on waich the
claim acerued (i.e., the date when fuel was delivered, not the date on which the Netherlands issued
its bill for payment of the fuel), as required by 31 U.S.C. § 3702(bX1) (1982).

52
B Statutes of Limitation
GAO may not waive the provisions of 31 U.S.C. § 3702(bX1) (1982). and lacks the jurisdiction neces-
sary to consider whether a claim barred by operation of that act might be valid under the laws of
another country because section 3702(bX1) is not a mere “statute of limitations,” but rather is a
“condition precedent” to the right to have the claim considered by GAO.

53
Claims Against Government
B Unauthorized Contracts
B B Quantum Meruit/Valebant Doctrine
Claims asserted against the United States Navy by the governments of the United Kingdom and
Italy (which arose in the course of a routine and continuing series of transactions that hinge direct-
ly upon the longstanding, day- 5 relationships of the governments involved) may be paid, despite

the sbsence of supporting official records, because their validity and non-payment have been satis-
factorily substantiated.

52
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Civilian Personnel

Teavel

B Bouuses

B Acceptance
88 8 Propriety

Five AID employees traveling on official business participated in airline frequent flyer programs
and earned free tickets which they used for personal travel. AID found the employees linble for the
valug of the tickets used and the employees appeal, Decisions of the Comptroller General have con-
sistently applied the rule that airline promotional mileage credits earned on official travel may only
be nged for official travel and may not e used by employees for personal travel. Thus, the. employ-
ceg are lieble for the ful value of the tickets. Erroneous advice of agency officials cannot defeat
application of the rule.

79
fi Bonuses
E B Acceptance

¥ B 8 Propriety

The rule reqs‘ring an employee to account for airline promotional material earned on.official travel
applies to be. fits such as accommodation upgrades o business class or first class when they dre
obtzined in exchange for mileage credits. Therefore, an employee may not exchange mileage credits
for accommod:ition upgrades absent authorization or approval by the appropriate agency official. 63
Comp. Gen. £ * (1984) clarified. The restrictions on the use -f first-class trave!l contained in FTR
para. 1-3.3d now apply to upgrades obtained in exchange for mileage credits, but could be revised in
order to0 maximize the integration of airline incentive programs into agency travel plans Collection
of the value of the unauthorized or unapproved upgrades used prior to this decision is not required.

80
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~ Procurement

_-Bid"_'l’t‘étedtf

B GAO Procedures
(1 Interested Pa.ties
M B 8 Direct Interest Standards <
Where protester's offer was technically unacceptable, it is not an interested party to raiwe issues
concerning-the award because it does not have the requisite direct economic interest to be consid- - -
ered an interested party under the Bid Protest Regulations.

83
B GAO Procedures
B W Protest Tirieliness
S N 10-Day Rule

Protest that the Army’s testing of protective masks and analysis of those test results bear no rela-
tion to real battle situations and therefore should not have been used to predict cesualties is.dis-
missed as untimely where the protester was aware of the test methods, witnessed the tests, and
apparently was satisfied with the testing during the 2-1/2 year period during which tests were con-
ducted. It was only after the protester’s mask was shown to be rated lower than the awardee’s mask
that the protester voiced complaints about testing and analysis—about 8 months after the comple-

tion of testing.

58
B GAO Procedures
¥ B Protest Timeliness
R ® 10-Day Rule
Where the protester does not learn of the weight the agency gave fo certain technical/performance
evaluation factors until the debriefing conference, a protest that the agency gave too much weight -
to those technical/performance factors and too little weight to price is timely when filed within:10
working days after the debriefing conference, =
B GAO Procedures
B & Protest Timeliness
E B B Significant Issue Exemptions
B B 28 8 Applicability
Request for reconsideration of untimely protest based on significant issue exception is granted and
case decided on the merits where it is alleged by small business that it was denied opportunity to

compete because agency failed to advise it of procurement under agency’'s previously established
procedure.

66
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protest_‘ of the: evaluatlon i8 sustamed where the agency conmdered the techmcal/ performance factor
o be significantly more important than the other factors'set forth in the RFP.."

. Cm_‘_npetitwe Negotiation
Best/Final Offers

8 W Technical Acceptability
; Negatlve Determination

I MM Propriety

Where procuring agency advises the protester of the deficiency in its initial offer concermng fire
safety, which was a mandatory requirement, and protester fails to address the deficiericy in its best.
and final offer, the final offer was teghnically unacceptable and properly should not have been con-
sidered for award. )
M Discussion
‘MW Adequacy
M B M Criteria
‘Discussions cannot be meaningful if an offeror is not apprised that its price exceeds what- the
agency believes to be reasonable.

39
B Discussion Reopening
‘MM Auction Prohibition

 ‘Where reopening of negotiations is properly required, notwithstanding the disclosure of an. offeror 8
proposal, this does not constitute either technical ieveling or an improper auction.

39
W Offers
: 5‘-‘. Evaluation Errors
B B B Non-Prejudicial Allegation
Contracting agency's failure to inform protester of deficiencies in its technical proposal, which was

included in the competitive range, deprived the protester of the opportumty to. partmzpat.e in mean- -
mgfui dlscussnons Protester, however, was not prejudiced since its cost: propoaal was 80 much h:gher-
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than the awardee’s cost proposal that, even if protester had raised its technical proposal to the level
of the awardee’s, the protester would not have been awarded the contract.

45
W Offers
I W Evaluation
B B B Technical Acceptability
Agency properly rejected offer to furnish surplus property where the protester failed to provide suf-
ficient information to establish that the surplus items met all the requirements of the solicitation
and the agency considers the items critical to the safety of persons and property.

99
M Requests for Proposals
@ B Competition Rights
W R Contractors
B B W Exclusion
Procuring agency which misclassifies advertisement in the Commerce Business Daily (CBD) hes
failed to effectively notify firms most likely to respond to a pending procurement and, therefore,
violated the Competition in Contracting Act of 1984 (CICA) requirements to obtain full and open
competition.

Kk
B Pequests for Proposals
B B Evaluation Criteria
M B B Subcriteria
I H M B Disclosure
Protest challenging technical evaluation of proposal on ground that evaluation panel improperly
relied or undisclosed evaluation factor is diemissed as academic where, after protest was filed, con-
tracting agency reevaluated propos:ii based sclely on the evaluation factors set out in the solicita-
tion. Challenge to reevaluation is denied since there is no indication that it was based on undis-
closed evaluation factor protester alleged was used by initial evaluation panel. Use of same evalua-
tion panel to conduct both evaluations is not sufficient to call into question the validity of the re-
evaluation where there is no evidence of bias, bad faith or other improper conduct on the part of the
evaluators.

84
& Unbalanced Offers
B B Materiality
El i B Defermination
2 B 2 8 Criteria

Even though an offer may be mathematically unbalanced, it is not materially unbalanced where
there is no doubt it will regult in the lowest cost to the government,

39
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W Contract Administration
I B Convenience Termination

B ® Administrative Determination

Whiere the offerors were unaware of the actual basis for award, award under such solicitation was
properly terminated.

89

Payment/Discharge
H Unauthorized Contracts
@ B Quantum Meruit/Valebant Doetrine

Claims asserted against the United States Navy by the governments of the United Kingdom and
Italy (which arose in the course of a routine and con'inuing series of transactions that hinge direct-
ly upon the longstanding, day-to-day relationships of the governments involved) may be paid, despite
the absence of supperting official records, because their validity and non-payment have been satis-
factorily substantiated.

52

Sealed Bidding
- @ Invitation for Bids
M B Competition Rights
I 8 8 Contractors
B8 N Exclusion
Where contracting agency did not provide protester/incumbent contractor with the solicitation, in
spite of several reguests by the incumbent contractor that agency procurement officials do so, in-

cumbent contractor was improperly excluded from the competition in vialation of the Competition
in Contracting Act of 1984, which requires “full and open” competitive procedires.

96
B Invitations for Bids
S B Competition Rights
B BB Contractors
H BN B Exclusion
Protest of multiple award Federal Supply Schedule contractor, whose prior contract contained re-
newal clause, that it failed to receive notice of solicitation is denied where agency synopsized pro-

curement in Commerce Business Daily and mailed solicitation to protester. Renewal clause confers
no addit:on'al protection to protester.,

66
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B Unbalanced Bids
B B Materiality
B B B Responsiveness

The apparent low bids for a contract contemplating award for a 1-year base period and four l-year
options are mathematically unbalanced where there are price differentials of 107 percent and 51
percent, respectively, between the base year bids and the fourth option year bids and the price dif-
ferential between bid performance periods is attributable primarily {o the bidders' discretionary de-
cision to complete paying for eguipment in the early years of contract performance. Since the
agency hag a reasonable doubt that the acceptance of those bids which do not become low until the
fourth and fifth years of the contract ultimately would result in the lowest overall cost to the gov-
ernment, the bids properly are rejected as materially unbalanced.

68

Special Procurement Methods/Categories

@ Federal Supply Schedule

@ B Purchase Orders

M B N Equivalent Products

8 BB Propriety

Issuance of a delivery order to Federal Supply Schedule contractor who responded to request for
quotations (RFQ) by proposing items which did not literally meet the RFQ's specifications is not
objectionable where contractor's items were functionally equivalent and satisfied the government’s
needs.

56
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