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COMPTROLLER GENERAL OF THE UNITED STATES —
WASHINGTON, D.C. 20848 ‘u?

AUG 3- w70

Denr Dr. Pﬁnez'

Reforence iz made to & letter (your referonce KDA-2) dated June 1,
1970, from the Director of Procuremant, forvarding to our Office a

documented file relative to the claim of Western Geuur Corparation for AE\AO‘RSZQ

a $34,343.70 incresse in price under contract No. HASL.Z161(C). The
naotnt clained represonts sales and vae taxes pald by the contractor to
the Commonwealth of Virzinila in ecommection with the work performed pur-
suent to the conbract; the recomd shows thrd the bid upon vhich the con-
tract vas evardod incluvded no allowmnce for Virginla sales and use tazen.

In vesponse to an invitation issued on Februsry 2, 1963; by the
Langley Research Cernter, Hempton, Virgisia, the bida of Western Gesr and
three other conoerns ware opened om April 9, 1368, Western Gear's bid
vas the lowort received and thet company wes awarded the gudbjlect contract
on Hey 9, 1968,

Rear the top of the firat psge of the invitaticn for bids the Tollow-
ing perentheticel language sppeared in boldlfased type: *{CONSTREUCTION
COHTRACT)." %he work covered by the invitetion snd the resciting contract
ves describved st the bottam of page 1 as follows:

"Conpiyyction of Buildings, Tost Secotion and Auxilinries
for the V/820 Trensition Resesrch Tunmel in the West Avea
of Langley Bassarch Cenber, Langley Station, Hampton,
Virginis, in scoopdance with BASA Speciftestdion 1-473
dated Peoruary 2, 1968 snd dreminge listed therein, The
Jjob includer o tegt section with removeble wells, ceiling
and Tloor section, boundary layer exhanst mtem, moving
groamd board, and model support gsystam; reentyy 1ipg
insulsated teet chamber end contywl yoomy model preparait
area; mechanical and elactrical equipment room; instnmn-
tation and power wiring: mschanienl and electricsl util-
ities; diemantling and demslition of existing wind tummel.”

Also sppesying on the first page was thig information to pidders:

"Shis purchase is exmemb *rom Virginis snd local retall
saleg and use taxes ir accordance with &Mﬁ(a) of the
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Virginis Rotall Bales end Use Tax Rules aad Regulations
aated August 1, 1566, Depariment of Taxation Form §T-12
must be on file with the vendor; if Form required 3o indi-
cate on bid fom.”

¥e are adviged that this representation is erronsous in that the cited
Virginia tax reguvletion applies anly to purchases of tengible personal
propexrty. The regulstory provision properly applicedle in the ingtant
circumgtences appears to be sectior 1-27, which states in part:

"8 1.27 Contractars.--Any person who comtreste o
perform congtruction, reccnstruction, installsmtion, repair,
or may other service vwith respect to real esbgbe or fix-
tures thereon, and in conneciion therevith to fumish
tangible parsongl property, is deemed to have purchased
such tangible personal property for use or consusption by
him, Thisz means thet tangible perscusl property incor-
porated in real construciion which loges ita
{dentity (status) az tangible perscnel property is deemed
to be tangidble perecmal property used or consmed hy the
contractor. Any sale; digirivubticn, or lease %o ur store
age fur such s contractar i3 deemed g gale, distribution,
or lesse to or storage for the ultimate consumer (the con-
tractor), and not for resale by the contractor; and the
dealer (mum) making the ssle, distritution, or lease
to or storage for guch A comtractor ig obligated to eallect
the tax from him, b sale to such a coutrector by his
sopplier is exempt on the gromd thel the other party to
the contract is & governmental agency, & msop-profit school,
or & non-profit hospital, or on the ground that such con-
zr:ct is 2 oost-plus contract,; or o2 awy othey ground.

l».“'

There ig disclospd by ihds record no basle 4o beliowe thst the Govern.
nent's misvepregenistion as to the gpplicability of the Virglnia tares
was made with intent to deceiva, or that it waa anything other then innce
cent and inedvertent,

On May 10, 1968, the contracting officer ezpcuted Form ST-12, the
Bales and Use Tax Certificate of Bxemption. This document states in
relevant part:

"The Virginia Retall S:les wl Use Pax Act provides
that the Virginia szales sad use tax shaell not apnly to
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tangible persosl properiy for use ar conmuption by this
State, sy political mbdivigion of this Siate, or the
] Unsted Statesg, # & ¥

"The undersigned, for and on behslf of the coverns
nental agency named delow, herchy certifies thal all tune
gible personal preperty purchesed or lcased {ram the gbove
namad degler on =nd after thia dule will %@ Tor use or
congsuption by & Jovermmental asency, that each such pur-
chage 3 leage will e suypurted bty the regquired official
puxchease order, @d thet sach tangible al property
will bgp:dd for oub of publie funds: (Chedk proper box
belov.

* % % % *

“fZ] 3. Tenglule personal property for use or coms
mnptian oy the United Stytes.”

By letter dates Hay 29, 13’68, Woatern Gear aivised the contrecting
officer's representative that 1t had decome aware of the possidility that
the company would in fget s lisble for Viyginie sales and uss taxes, On
June 13, 1968, ths contracior inforsed the procurcment perscunel at
Langley that the @bate taxes ware indeed sopliceblo to materials end
suppliea used in perforeing the subject contract. Additiongl correapon~
dence fallowed, inciunding an affidevit by sa official of the comtractor
which, emong other things, represented that “the sole cause for the fall-
ure to include ligbility for such tamay # # % pegulted {ram the bellef
that, in accordm vith the Invitation for Blds, no such mmeunts would Le

payeble.”

The comtractor, by lebter of July 29, 1969, Toymally requeated thaf
1t coatract be modified to increace the price vy the ebove-staled amoumt.
The contracting officer forvarded the matter i the National Aeromautics
and Space Adnintstration (MASA) Headquerters o Septepber 29, 1963, recon-
mending deniel of the olain. In the opinion of the ccatwseting officor,
the contractor gheuld have bYeon mmre of the epplicsdility of the State
tax to purchanes of paterials for use in conpection with the comstruction
contract. By memorenduns of FHovember 20, 1969, the 07%ice of the General
Counsel referrad the nstter back 4o Lanyfiey TYor furthey considevaetion of
the points relsed in the nemorandugs. On Apedl 15, 1670, the mpiter was
scain Torwarded to KASA Headquarters, this time vith the yecommendation
that the case be submitted to our Offtee For desision. The Chia? Counael
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of the lLengley Repearch Cunler expressed doubt that the coatrastor's
ralliance or the Government's innocant migrometsentalion was juptifisble.

The matier has beon efexred 10 us for constdevation, presenting the
question, in the words of the Dlrecior of Proswremsnt, “whether it was
reasonable for the comtryoator 0 rely an She erropecus provision.”  The
Drector also exquensed the following opinion:

"Although the question in this csse is & closa one, oar
recosmendation on the balance is against s&llowences of the
claim, on the ground that the inspplicability of the pro-
vision that the *purchase’ wes exempt fvom Sewes should
have been appurent to this experienced sontrector.”

There cul be no gquestion tut that the parties $o fhis contract entered
into the agroemant under the mistaken expectation that the Virginie sales
and use texes vould not be appliceble to the combract perfoamance., Sim-
ilarly, we do ant doubt that the situation i properly characterized as
ope involving & mutual misteke of lgw camged by the Govermnent'y nisrepre-
sentation. It is frequently vaid that egquitabie relief, by way of refor-
mation or otherwise, {s not aveilable to remedy g wistake of lgw. The
policy basia ie found in the ohligaiion of each persun io know the law--
honoe {hte maxim: 1 antic Juris nos ewcusat. Tertusl criticiem hus
been leveled at £ rule, Bee gencrally the digeugaions of mistake of
lav a3 o bagis for cguitable relief in 27 Am. Jwr. 24, Bquity, sections
343, and Cordbin on Contracts, sections €16-621 (1960).

W delleve that the following edobement from gsection 615 of Corbin
on Contracts i¥ epplicable in ihe present circumstances:

"It the mistake of lew that induced the msking or
the performance of a contrged by oane party was csused by
8 fravduleat misrspresentation of the law by the other, or
by his innocent mic geptation if the relations of the

parties are guch ag make 1t reasonshle for khe one to -
mﬁm em?_- excntations aftheoﬂm'; the appropriate

ef by repcisgion, res sion, or ref tion will Ye
given to the infured party. Doubtlessz, this statement
represents a variation from oider views and earlier deci-
sionsa} bui it iz believed to te in hawony vits modern
actions of justice and with the trend of recent deciszions.”
(Underscoring added.)
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Az noted 1z the November 20, 1969, memorandun from the Office of the
General Counsel to the Lengley Ressarch Center, there are two decfiziong
of our O@ce which arve {n accord with-the views of Profeasor Corbin:
B-159066, May £, 1966, and B-153h72 Y December 2, 1565, The mesorandum
‘includes the obgervation that a court mipht well grant relief in this
cope "if the contractor can succesafully assert that it reasonsbly relied
upon the representations of the Lengley Research Centey.”

It 1= necegsary to consider the degree of proof generally required
by & court before it will decree reformation of a contract. To quote
Trom Corbin, section 615:

"Reformetion will not be datreed unless the Tacts
required for such a decres are proved convineiagly and
to the entire gatisfaction of the court. A mere prepon-
derance of the evidence is sald not to be enongh., * # &7

This requirement, for & higher degree of proof in ¢ases where reformation
is requested was not the sutject of discussion in either of our two deci-
sioag citad above.

The administrative record in thies case is not dispositive of the
quegtion whether Western Gear’s reliance on the erromecus rvpreseatation
in the invitation far dids ves reagonable undar the circumstearces. In
our view, relisnce {3 reasonsble where a bidder hag no reason %o question
the representation of the Goverrment that a particuler state tax i{s not
spplicable to work sdvertised. CI. Harrison %‘F;nee ineering and Comstrue~ -
tion » v.”United Btates, 107 Ct. €1. 205 (1936). 1In this commection,
Western Cear’s previous axperience with Federal construction comtracts in
Virginia appears to be a factor. It is to Ye noted that the contrsctor
has been described to us ag “experienced,” Further, although ¥estern Sear
has its executive offices in Califoraia, its constriction department ves
primarily responsihle for didding on the project and performing the result-
ing contract; the record indicates thst the comtractor's construction
department is located in Virginia.

In order to ascertain dthe deggreé of Wosleorn Goar's expertence with
construction projects in Virginis, we directed an imguiry to the company.
¥We received the following response in a letter dsted Jwly 10, 1970:

"This is 4o verify that the Western Gear 07fice in Hampton,
Virginia is a field of¥ice set up solely %¢ handle the
V/ST0L Project for FASA aad will be dizesmtinmued with the
termingtion of the praject. At no Sime has it been used
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for sny othar purpose nor 1s it contampiated that 1t will
be in the future. Western Gear Corporation’s Construection

- Departaent, which staffs and meimteivs this office; hsa
never had nor does it now meimtain any other feellities in
the state of Tirginia for eny pavpose.”

It therefore seoms quite clesy that Wostern Geexr had no occasion to

acquire prior lmovledge of the applicability of the tawes in quogiion to
Federal conatruction projects. We comolude on the basip of the facts
revealed by thie record that there wes noihing which would make Wastern /}/
Geer's relisnce wnressonchls,

The caly poksivle basis oy notice that the Govermment's advice con-
cerning the taxes was incorrect sppoars to o the very langiage of the
invitation. Howevrer, 3 bldder not having actual huowiedge %o the conbtrary
mght well dbe justificd in glving Mittle atiention to this provision cco-
cerning tax excoption. We believe thet reasonadly prudent bidders may be
more attentive to specificstions and other substastive requirements of
solicitetions whieh represent major obligatians, The bLidding process
necenssitates the focusing of attention tn cloments which hawe e cost or
performance impact. On its face, the tex representation in this case is
not such sn element, It must likewize be recognized thet frem Western
Cear's viewpoint e proouring sctivity mey geperally be thought to have
superior inowledge with regard to the spplicedility of certsin taxes,
especialliy so vhen the procerement agency undevtekes %o naks & written
representation in that regpeet.

¥or these reasons, we are of the opinion that Western Gem camnost be
said to have scted unreasonably in conciwding frem the invitgtion that it
would not be lishle for amy state or locel retsil sales or use taxes.
Acoordingly, the claim may be sllowed.  ¥e are refuraing the #ile as
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The Honoradle Thomus 0. Prine
Administrator, Hational Aeronsutics
and Bpase Administration
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