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COMPTROLLER GENERAL'S REPORT FEDERAL PAROLE PRACTICES: 
TO THE HONORABLE SAM NUNN BETTER MANAGEMENT AND 
UNITED STATES SENATE LEGISLATIVE CHANGES ARE 

NEEDED 

DIGEST ------ 

Parole, the predominant way most offenders are 
released from prison, is one of the most con- 
troversial features of the criminal justice 
system. In fact, there is considerable dis- 
cussion in the Congress about abolishing parole 
for Federal prisoners. 

Debate regarding parole is not new. In re- 
sponse to continued criticism of Federal parole 
practices, the Congress passed the Parole Com- 
mission and Reorganization Act of 1976 to fos- 
ter more rational, consistent, and equitable 
decisionmaking. This legislation established 
the Parole Commission as an independent agency 
with parole jurisdiction over all eligible 
Federal prisoners and paroled offenders. 

GAO's review of the operations of the Parole 
Commission and the parole decisionmaking pro- 
cess shows that although some progress has been 
made since enactment of the 1976 legislation, 
major improvements are still needed. The im- 
provements are needed not only within the Com- 
mission, but also within those components of 
the judicial and executive branches of Govern- 
ment that provide information to the Commission 
for its use in rendering parole decisions. 

THE PAROLE COMMISSION 
CAN TAKE CERTAIN ACTIONS 
TO IMPROVE ITS OPERATIONS 

The Parole Commission has developed parole deci- 
sionmaking guidelines to promote consistency in 
the parole process. The Commission's hearing 
examiners visit each Federal correctional insti- 
tution bimonthly to conduct personal hearings 
with Federal prisoners who are eligible and 
apply for parole consideration. Panels consist- 
ing of two hearing examiners analyze information 
about each offender and formulate parole release 
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recommendations which must be affirmed, modi- 
fied, or reversed by Regional Commissioners 
before becoming official. 

GAO found that the guidelines used by hearing 
examiners are not clear enough, and the Com- 
mission has no training program on how to use 
them. To determine how consistently hearing 
examiners interpreted the parole guidelines, 
GAO selected a judgment sample of 30 cases 
where parole decisions had been made. GAO re- 
produced those portions of the Commission's 
files which were available when initial deci- 
sions were made, deleted all material pertain- 
ing to actual decisions, and asked the Commis- 
sion's 35 hearing examiners to review them. 
The outcome of the hearing examiners' reviews-- 
in terms of how much time offenders would be 
expected to serve prior to parole--varied sig- 
nificantly. As a result of different inter- 
pretations of hearing examiners, the time of- 
fenders would be expected to serve varied by 
over 1 year in 28 of the 30 cases. (See PP. 
11 to 23.) 

The lack of clarity in the guidelines was a 
factor in numerous inaccurate parole decisions. 
GAO reviewed 342 cases of offenders sentenced 
in 10 judicial districts. Hearing examiners 
from the Commission's five regions made errors 
in 182 cases, or 53 percent. In 125 cases, 
these errors could have had an impact on the 
amount of time that the offender served in 
prison. 

Another factor causing errors was inadequate 
analysis by hearing examiners of material in 
offenders' files. The examiners did not ex- 
amine the case files until immediately before 
the parole hearing and generally spent less 
than 20 minutes reviewing each file. GAO ob- 
served 290 initial parole hearings at 14 Fed- 
eral correctional institutions and found that 
in 191 cases, or 66 percent, only 1 hearing 
examiner attempted to analyze the material. 
In those cases where two examiners reviewed 
the case file, the second examiner spent only 
about 3 minutes looking at it. (See pp. 24 
to 34.) 

Furthermore, it is unlikely that such errors 
will be detected before they affect the outcome 
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of parole decisions because the Parole Commis- 
sion does not have an effective quality control 
system, Of the 182 cases having errors, GAO 
noted that only 11 had been previously identi- 
fied and corrected. (See pp. 36 to 40.) 

Notifying offenders of parole decisions is also 
a problem. The Parole Commission and Reorgan- 
ization Act requires the Commission to make 
decisions within specific time frames. However, 
GAO found that in 81 percent of the 3,448 cases 
reviewed, the Commission failed to meet the 
statutory time frame. (See pp. 44 to 50.) 

LEGISLATIVE CHANGES 
COULD ALSO IMPROVE 
PAROLE DECISIONMAKING - 

Although the Commission can take some action 
on its own to improve its operations, other 
improvements require legislative action. 

One area involves the role of the National Ap- 
peals Board which consists of three Parole 
Commissioners and is responsible for hearing 
and deciding appeals of Regional Commission- 
ers' actions. For the past 3 years, Parole 
Commissioners have strongly disagreed over the 
proper role of the Board and how it should carry 
out its responsibilities. Commission records 
showed that the Board reversed a high percentage 
of the decisions of the five Regional Commis- 
sioners--about 27 percent between fiscal years 
1978 and 1980. GAO reviewed 200 cases appealed 
to the Board during 1979 and 1980; in about 
60 percent of these cases, Regional Commis- 
sioners' decisions were reversed. However, 
GAO did not find any evidence that Regional 
Commissioners had made errors in applying the 
parole decisionmaking guidelines or that the 
personal judgments that were a part of their 
initial decisions were unsound in any way. 
(See pp. 57 to 71.) 

A second area involves the formulation of parole 
policy. Regional Commissioners are responsible 
for all parole functions pertaining to Federal 
prisoners in their regions and attending regu- 
larly scheduled meetings of the entire Commis- 
sion to formulate national parole policy. GAO's 
review showed that although the Commission com- 
plied with the statutory requirement for holding 
at least four policy meetings annually during 
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calendar years 1978 through 1980, less than 
20 full days were devoted to the discussion and 
formulation of policy during this period. Thus, 
important issues, such as co-defendant dispar- 
ity and supervision of parolees in the Witness 
Security Program, have not been resolved in 
a timely fashion. Centralization of all Parole 
Commissioners in Washington, D.C., is one ap- 
proach that offers potential for resolving this 
problem. (See pp. 71 to 78.) 

A third area involves the need to eliminate 
several legislative requirements for certain 
activities that are not productive. Speci- 
f ically: 

--The regional appeals process should be discon- 
tinued because the same Commissioner who makes 
the initial decision also rules on the appeal. 

--Interim hearings on the parole status of of- 
fenders are no longer necessary because the 
Commission has implemented procedures which 
enable it to reopen cases as needed. 

-=-Youthful offenders sentenced under the Magis- 
trates Act do not need parole consideration 
because their sentences are short and the 
Commission cannot follow its normal hearing 
procedures. 

--The Commission’s involvement in study and 
observation cases committed under the Federal 
Youth Corrections Act should be terminated 
because it makes little or no contribution 
to the results of these studies. (See pp. 78 
to 87.) 

In addition to time, about $490,000 could be 
saved annually if these activities were 
discontinued. 

BETTER INFORMATION AND GREATER COOPERATION 
AMONG FEDERAL AGENCIES COULD IMPROVE 
THE QUALITY OF PAROLE DECISIONS 

The Parole Commission, in formulating parole 
decisions, is very dependent upon information 
provided by others, such as U.S. attorneys, 
judges, probation officers, and prison staff. 
The completeness and accuracy of this informa- 
tion is critical if the Commission is to make 
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fair and equitable parole decisions. Too of ten, 
however, the Commission does not get sufficient 
information to properly apply its parole release 
guidelines. Specifically: 

--The presentence report, prepared by the Fed- 
eral Probation System, is the principal docu- 
ment that the Commission uses to establish the 
range of time that each offender is expected 
to serve before being paroled. These reports 
did not always contain enough information 
about the offender or the offense to satisfy 
the Commission’s needs. GAO examined presen- 
tence reports from 10 judicial districts for 
342 offenders sentenced to a term of imprison- 
ment in excess of 1 year. Of these reports, 
144, or 42 percent, did not include sufficient 
details to properly apply the parole release 
guidelines. The Commission had to either go 
through the time-consuming process of obtain- 
ing the information elsewhere, or make a de- 
cision without it. (See pp. 91 to 95.) 

--Although U.S. attorneys are required to fur- 
nish information on the nature and severity 
of offenses to the Parole Commission, some 
were not aware of the requirement or con- 
sidered it a low priority. GAO’s review of 
the 342 case files showed that prosecutors 
provided information to the Commission in 
only 53 cases. Information on 25 cases came 
from one district; five districts did not 
submit any information. GAO also reviewed 
case files on 179 offenders identified as 
organized crime figures and/or major narcotics 
traffickers. Prosecutors provided information 
to the Commission in only 30 cases. (See PP. 
101 to 107.) 

--Judges are required to furnish information 
relative to their views on parole to the 
Parole Commission but .often do not do so. 
GAO’s review of 342 case files showed that 
judges had provided information in only 126 
cases. However, those judges who seldom fur- 
nished information were not familiar with the 
Commission’s needs or perceived that the in- 
formation trould be ignored. (See pp. 107 to 
109. ) 

--The Parole Commission considers study and 
observation reports and psychological 
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evaluations as important tools to use when 
formulating parole release decisions. GAO's 
review showed that staff in Federal correc-- 
tional institutions did not regularly furnish 
this information to the Commission. (See PP* 
109 to 113.) 

--The Commission is required by law to consider 
the institutional behavior of each prospec- 
tive parolee. Individuals whose institu- 
tional conduct is rated as unsatisfactory are 
likely to be held longer. GAO found that the 
Bureau of Prisons and the Commission have not 
agreed on the types of institutional behavior 
which should be reported regularly. As a re- 
sult, some institutional misconduct was re- 
ported and considered by the Commission, while 
in other cases similar misconduct was not 
reported. (See pp. 113 to 118.) 

Also, the Commission did not routinely obtain 
information, such as judgment and commitment 
orders, indictments, and records of sentencing 
hearings, which could be useful when making 
parole release decisions. (See pp. 118 and 
119.) 

GAO noted other areas where better exchange of 
information and communication is needed. Spe- 
cifically: 

--Offenders convicted of Federal crimes are 
not being given adequate opportunity prior to 
the imposition of their sentences to review 
their presentence reports and assess the ac- 
curacy of information contained in them. 
(See pp. 122 to 125.) 

--The Commission's offices operate auton- 
omously and little effort is made to coork 
dinate case analysis for co-defendants. 
Consequently, the Commission's decisions on 
co-defendants are not always consistent with 
offenders' roles and participation in the 
commission of the crimes. GAO found that the 
Commission has attempted to equalize the 
treatment of co-defendants during the appeals 
process by using the decision made on one, 
even if it was incorrect, as the standard for 
the remaining cases. This approach avoids 
the appearance of disparity among a group of 
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co-defendants but results in unwarranted dis- 
parity with all other offenders who have 
committed similar crimes and have similar 
parole prognoses. (See pp. 125 to 129.) 

--Major narcotics traffickers convicted of 
engaging in a continuing criminal enterprise 
are not eligible by law for parole. Never- 
theless, GAO found that some of these of- 
fenders were given parole hearings, release 
dates were set, and in one case an offender 
was released. (See w 130 to 133.) 

--By law, the Attorney General may appeal a 
parole decision. However, GAO found that 
the Parole Commission has no system for fur- 
nishing Federal prosecutors information on 
parole decisions. As a result, prosecutors 
could not advise the Attorney General of 
cases that they felt should be appealed. 
GAO found no evidence that the Attorney Gen- 
eral has ever appealed a parole decision. 
(See p. 134.) 

MAJOR CHANGES ARE NEEDED TO 
IMPROVi?-PAROLE SUPERVISION 

Major changes need to be made to the procedures 
followed in supervising paroled offenders. 
Specifically: 

--Clear definitions of program requirements for 
special conditions of parole#and specific cri- 
teria for determining what constitutes a vi- 
olation of such special conditions have not 
been developed. Without them, there is no 
assurance that offenders will receive essen- 
tial services or that those who fail to comply 
with special conditions will be uniformly 
disciplined. (See pp. 143 to 149.) 

--The Commission and the Probation Division 
have not established time frames for reporting 
different types of parole violations or 
developed specific criteria for probation 
officers to use in requesting warrants for 
the arrest of parole violators. GAO found 
inconsistencies among probation offices in 
the time frames for reporting violations and 
in the circumstances necessary to justify 
requests for warrants. (See pp. 150 to 
160.) 
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--Procedures used to determine when a parolee's 
supervision in the community should be ter- 
minated are not clear. The Commission does 
not ensure that annual reviews for establish- 
ing the need for continued supervision are 
made. GAO found that annual supervision re- 
ports are not always prepared as required; 
some were missing and others were late. 
(See pp. 160 to 166.) 

--The Commission does not have procedures to 
routinely identify and supervise parolees 
released to the Witness Security Program and 
alien parolees released to the custody of 
the Immigration and Naturalization Service 
pending deportation proceedings. We pp. 
166 to 170.) 

RECOMMENDATIONS - 

This report contains a number of recommendations 
to the Parole Commission, the Attorney General, 
the Director of the Administrative Office of the 
U.S. Courts, and the Judicial Conference of the 
United States designed to improve the operations 
of the Parole Commission and the parole deci- 
sionmaking process. Those recommendations are 
included on pages 51, 52, 88, 135 to 137, 177, 
and 378. 

AGENCY COMMENTS 

The Parole Commission, the Department of Jus- 
tice, the Administrative Office of the U.S. 
Courts, and the chief judges of 9 of the 10 
judicial districts where GAO performed extensive 
audit work commented on this report. There was 
no collective disagreement on any of the issues. 
The agencies concurred with almost all of the 
recommendations and identified corrective action 
that either had been taken, was in process, or 
planned. The comments are included in appen- 
dixes I through XIII, and GAO's analysis is 
presented on pages 52 to 56, 88, 89, 138 to 
142, and 179 to 181. 

viii 



Contents 

Page 

DIGEST 

CHAPTER 

i 

1 

2 

3 

4 

INTRODUCTION 
The purpose of parole has changed 
A description of parole decision- 

making in the Federal criminal 
justice system 

Objectives, scope, and methodology 

THE PAROLE DECISIONMAKING PROCESS 
CAN BE IMPROVED 

Parole criteria need to be improved 
and staff should be provided 
more training in their use 

Quality of case analysis should 
be improved 

More effective quality control 
is needed 

System needed to ensure compliance 
with statutory requirement to 
make parole decisions 

Conclusions 
Recommendations 
Agency comments and our evaluation 

LEGISLATIVE CEJANGES COULD RESULT IN 
IMPROVED PAROLE DECISIONMAKING 

Role of the National Appeals 
Board should be clarified 

Decentralization of Parole 
Commissioners hinders policy 
formulation 

Legislation needed to eliminate 
nonproductive efforts 

Conclusions 
Recommendations 
Agency comments and our evaluation 

BETTER INFORMATION AND COMMUNICATION 
COULD IMPROVE THE QUALITY OF PAROLE 
DECISIONS 

Better information needed for 
parole decisionmaking 

1 
2 

4 
9 

11 

11 

24 

36 

44 
50 
51 
52 

57 

57 

71 

78 
87 
88 
88 

90 

90 



Assurance is needed that defendants 
will be apprised of the information 
that will be considered by the 
Commission 

Procedures which ensure better 
disclosure of presentence reports 
need to be developed 

Strategy needed to make equitable 
parole decisions for co-defendants 

Better guidance needed for the 
identification of offenders not 
eligible for parole consideration 

System needed so that the Attorney 
General can appeal parole 
decisions 

Conclusions 
Recommendations 
Agency comments and our evaluation 

MAJOR CHANGES NEEDED TO IMPROVE 
PAROLE SUPERVISION 

Special conditions of parole 
need to be better administered 

Better procedures needed for 
reporting parole violations 

Better administration of the 
parole termination process 
is required 

Some parolees are not supervised 
The Commission should resolve the 

controversy over search and 
seizure 

Better standards needed for 
determining the level of 
parole supervision required 

Conclusions 
Recommendations 
Agency comments and our evaluation 

6 SCOPE OF REVIEW AND METHODOLOGY 182 

APPENDIX 

I Letter dated March 19, 1982, from the 
U.S. Parole Commission 

II Letter dated April 16, 1982, from the 
Department of Justice 

III Letter dated April 12, 1982, from the 
Administrative Office of the 
United States Courts 

119 

122 

125 

130 

134 
135 
135 
138 

143 

143 

150 

160 
166 

170 

175 
177 
177 
179 

185 

210 

216 

1.“. 
1_(,), 



IV Letter dated February 23, 1982, from the 
Chief Judge, Eastern District of 
Kentucky 223 

224 

225 

V 

VI 

Letter dated February 24, 1982, from the 
Chief Judge, Eastern District of 
Pennsylvania 

Letter dated March 3, 1982, from the 
Chief Judge, Southern District of 
Ohio 

VII Letter dated March 9, 1982, from the 
Chief Judge, Southern District of 
Indiana 227 

235 

VIII Letter dated March 9, 1982, from the 
Chief Judge, Northern District of 
Texas 

Letter dated March 10, 1982, from the 
Chief Judge, Northern District 
of Georgia 

IX 

X 

240 

Letter dated March 15, 1982, from the 
Chief Judge, Southern District 
of Texas 241 

XI Letter dated April 23, 1982, from the 
Chief Judge, Western District of 
Kentucky 253 

XII Letter dated May 7, 1982, from the 
Chief Judge, Northern District of 
California 254 

XIII Letter dated March 18, 1982, from the 
Circuit Judge, Eleventh Judicial 
Circuit 

Parole decisionmaking guidelines 

257 

258 XIV 

xv Variance among regions in hearing 
examiners assessments in parole 
guideline range 265 

XVI Alternative national parole decision- 
making process 273 

275 

276 

XVII 

XVIII 

Parole Commission Notice of Action 

Parole Commission Certificate of Parole 



CFR 

GAO 

INS n 

NAB 

U.S.C. 

ABBREVIATIONS 

Code of Federal Regulations 

General Accounting Office 

Immigration and Naturalization Service 

National Appeals Board 

United States Code 



CHAPTER 1 

INTRODUCTION 

The General Accounting Office reviewed the operations of the 
United States Parole Commission and the parole decisionmaking 
process. We made this review because of the controversy existing 
within the Congress over whether parole should be abolished or 
continue to be part of the Federal criminal justice system. It 
was our view that current information on the operation of the 
parole decisionmaking process would assist the Congress in its 
deliberations on this important issue. 

In criminal law, parole is defined as the conditional return 
of an institutionalized offender to the community before comple- 
tion of the term of imprisonment that was originally imposed. 
It is the predominant mode of release from prison for most 
offenders. Today, parole is also one of the most controversial 
features of the American criminal justice system. 

The Federal parole system was established by the 61st Con- 
gress in 1910. The 71st Congress enacted legislation in 1930 
(Act of May 13, 1930, Chapter 255, 46 Stat. 272) which created 
the United States Board of Parole. The Parole Commission and 
Reorganization Act of 1976 (Public Law 94-233, dated March 15, 
1976, 18 U.S.C. $4201 et seq.) retitled the United States Board 
of Parole as the UniterStates Parole Commission and established 
it as an independent agency in the Department of Justice with 
broad discretionary powers. 

The Commission has parole jurisdiction over all eligible 
Federal prisoners, wherever confined, and continuing jurisidic- 
tion over those who are released on parole or as if on parole 
(mandatory release). A/ In fiscal year 1981, the Commission had 
about 180 employees and operated on a budget of about $6 million. 
During this period, the Commission completed more than 21,700 
parole hearings and case reviews, made 7,500 decisions on offen- 
ders' appeals, and issued 2,600 warrants for offenders who had 
allegedly violated conditions of parole. 

l/A prisoner denied parole will be released at expiration of the 
sentence less any institutional good time earned. The prisoner 
is released to mandatory release supervision (as if on parole) 
for that portion of the remaining sentence which exceeds 180 
days. When a prisoner with 180 days or less remaining on the 
sentence is released by expiration of sentence, release is 
without supervision. 
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THE PURPOSE OF PAROLE HAS CHARGED 

Shifts in correctional philosophy have changed the purpose 
of parole several times over the last century. Parole originated 
in this country in the 1870s. During its first 50 years, the 
main emphasis of parole was a system of clemency tied closely tc 
a structured system of rewards for good behavior. The chief 
functions of the parole board were to ensure that the offender 
demonstrated through good behavior that he/she was a fitting 
candidate for the privilege of supervised release, and to balance 
that assessment against prevailing community sentiment. 

Beginning in the 192Os, the field of corrections increas- 
ingly defined itself as a therapeutic enterprise with heavy 
emphasis on counselling and change in an offender's behavior. 
Although parole decisionmaking continued to reflect elements of 
clemency, it also began to stress the clinical approach, which 
had at its root a philosophy that the criminal was ill and a 
period of imprisonment would provide a cure. This approach, 
sometimes referred to as the medical model, assumed that because 
it was impossible to accurately predict how long the cure would 
take, judges should set only the outside limits of the prison 
term. The parole board would assess the progress of the offender 
towards rehabilitation and decide when the offender should be 
released. Parole boards were granted wide discretion to make 
predictions about whether a cure had taken place and whether 
the offender could safely be released into society. 

The rehabilitative sentencing philosophy continued in the 
United States for most of this century. The past 10 years, 
however, have seen a growth in criticism of the medical model. 
Critics claimed that some parole boards operated without any 
written, or even unwritten, policies, rules, or standards. 
Parole was also criticized for another and more fundamental 
reason-- that parole boards did not have the capability to perform 
the tasks expected of them. First, some social scientists 
claimed either that prison programs had little appreciable effect 
on whether a prisoner was going to commit new crimes on release, 
or that it was impossible to predict which programs worked and 
under what circumstances. Second, most experts agreed that 
neither parole boards nor any other panel of experts, including 
psychiatrists, could accurately predict when or if an offender 
was rehabilitated. 

At the Federal level, the United States Board of Parole, 
predecessor to the United States Parole Commission, like many 
other parole authorities in the Nation, was operating in a cli- 
mate of change and criticism during the 1960s and early 1970s. 
In 1967, the President's Commission on Law Enforcement and Admin- 
istration of Justice described the parole decision as an invis- 
ible administrative action seldom open to attack or subject to 
review. It recommended the development of policy guidelines 
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which would provide a framework for individual parole decisions. 
A few years later, the National Advisory Commission on Criminal 
Justice Standards and Goals emphasized a similar concern. Its 
Task Force on Corrections observed that articulation of criteria 
for making parole decisions and development of basic policies 
were chief tasks that parole decisionmakers should undertake. 

The major criticisms of the United States Board of Parole 
during the late 1960s and early 1970s were that 

--it did not have explicit criteria or standards for its 
decisions, 

--it did not provide written reasons for its decisions, 

--it created unnecessary uncertainty among prisoners, 
and 

--it lacked protection for the rights of the offender. 

Facing increased criticism, the Board of Parole began examining 
its own operations, and in 1970 inaugurated a study of its own 
decisionmaking procedures. As a part of this study, the Research 
Center of the National Council on Crime and Delinquency developed 
a set of parole guidelines for the Board. In the fall of 1972, 
the Board began a pilot project involving five institutions in 
the Bureau of Prison's Northeast Region. The pilot project 
featured parole hearings conducted by panels of two hearing 
examiners, written reasons in cases of parole denial, an admin- 
istrative appeals process, and use of parole decision guidelines. 
On the basis of experience with the pilot project, the Board 
decentralized its decisionmaking to five regions and adopted the 
parole guidelines for use in making all Federal parole decisions. 

In response to continued criticism of Federal parole prac- 
tices, the Congress passed the Parole Commission and Reorgani- 
zation Act of 1976. This legislation was an effort to constrain 
and guide parole discretion through more rational, consistent, 
and equitable decisionmaking. The legislative history of this 
act recognizes that one of the primary functions of the Commis- 
sion's parole guideline system is to reduce sentencing disparity 
by balancing differences in sentencing policies and practices 
among judges and courts. In this regard, the Commission is 
limited in what it can do. First, it cannot reduce unwarranted 
disparity in the determination of who goes to prison and who 
does not. Second, it has no jurisdiction over prisoners with 
sentences for felony convictions of 1 year or less. In spite of 
these constraints, a significant number of offenders--about 28 
percent of the 29,868 defendants sentenced in Federal courts 
in fiscal year 1981-- will come under the jurisdiction of the 
Commission at some future date. 
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A DESCRIPTION OF PAROLE 
DECISIONMAKING IN THE FEDERAL 
CRIMINAL JUSTICE SYSTEM 

The Commission is comprised of nine members who are ap- 
pointed by the Fresident for 6-year terms with the advice and 
consent of the Senate. One member is designated by the President 
as the Chairman. The Chairman is responsible for designating the 
members who are to serve as Regional Commissioners or on the 
National Appeals Board, supervising the Commission staff, conven- 
ing and presiding at Commission meetings, and serving as a 
spokesman for the Commission. 

The five members who are designated as Regional Commission- 
ers are responsible for making parole decisions for all Federal 
prisoners eligible for parole who are incarcerated within the 
boundaries of their regions and for supervising the Commission's 
regional staff. The three remaining members, who are located in 
Washington, D.C., with the Chairman, comprise the National 
Appeals Board. The Board is responsible for hearing and deciding 
appeals of Commission actions. 

Although the Parole Commission is an autonomous body with 
its own legislation, budget, and staff resources, its caseload 
and area of discretion are heavily influenced by others. As 
shown on page 5, Parole Commission employees' duties require co- 
ordination with many organizations. The Commission is very 
dependent upon information provided by others, such as U.S. 
Attorneys, judges, probation officers, and prison staff, when 
making parole decisions. The completeness and accuracy of this 
information is critical if the Commission is to make fair and 
equitable parole decisions. 

Under present Federal practices, judges determine whether or 
not to incarcerate an offender at the time of sentencing. If 
incarceration in excess of 1 year is chosen, the authority for 
determining the actual duration of the prison term is shared 
between the sentencing judge and the Commission: however, it is 
largely the Commission which determines when the offender will 
be released. The sentencing judge has several options which 
prescribe the timeframe within which the Commission may exercise 
discretion. Unless otherwise provided by statute, a Federal 
prisoner confined and serving a definite term or terms of more 
than 1 year is eligible for parole consideration under 18 
U.S.C. $4205(a) after serving one-third of such term or terms 
or after serving 10 years of a life sentence or a sentence of 
over 30 years. 
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Under 18 U.S.C. $4205(b)(1), the judge sets a minimum 
eligibility date of less than one-third of the maximum term 
imposed. Also, under 18 U.S.C. $4205(b)(2), the judge may make 
the offender eligible for parole at any time after commitment by 
using an indeterminate sentence. 

For an offender sentenced under the Narcotic Addict Rehabil- 
itation Act (18 U.S.C. $4254 et seq.), parole eligibility 
follows after 6 months of treatment and certification by the 
Surgeon General. Finally, a youthful offender under the age of 
26 may be sentenced by a judge under the Federal Youth Correc- 
tions Act (18 U.S.C $5010(b) and (c)) to an indefinite term 
of imprisonment. Such a sentence provides the Commission with 
total discretion since the offender is eligible for parole con- 
sideration at any time after commitment. 



The Parole Commission and Reorganization Act of 1976 (18 
U.S.C. $4203) requires that the Parole Commission establish 
at least five regional offices. Each of the Commission's five 
regional offices has a corps of hearing examiners. The examiners 
travel to each of the Federal correctional institutions on a 
bimonthly schedule to conduct personal hearings with Federal 
prisoners who are eligible and apply for parole consideration. 
As a matter of policy, the Commission attempts to undertake a 
first consideration of every prisoner, except those with a mini- 
mum term of 10 years or more, within 120 days of imprisonment 
and establish a release date for most offenders at that time. 
This release date is referred to as an effective parole release 
date if it is within 6 months. A release date more than 6 months 
away is referred to as a presumptive parole release date. 

On a cooperative basis, the Parole Commission uses the 
services of Bureau of Prisons staff assigned to the various 
correctional institutions throughout the United States. Staff 
at the correctional institutions prepare classification sum- 
maries, progress reports, and other reports concerning parole 
applicants. Caseworkers at the Rureau's institutions are respon- 
sible for preparing a file on each offender which is used by 
the Commission in making a parole decision. The file should 
include the presentence report, which is a report on the offender 
that is prepared for the sentencing judge by a probation officer, 
information from the judge and the U.S. Attorney, and other mate- 
rial developed by the staff at the correctional institution which 
can be used in establishing a parole release date for the offen- 
der. 

The Commission is required under 18 U.S.C. $4206(a) to con- 
sider the nature and circumstances of the offense and the history 
and characteristics of the prisoner. After taking this informa- 
tion into consideration, the Commission is to establish a release 
date for the prisoner unless release would (1) depreciate the 
seriousness of the offense, (2) promote disrespect for the law, 
or (3) jeopardize the public welfare. The Commission has estab- 
lished parole release guidelines pursuant to 18 U.S.C. $4203(a) 
(1) which indicate the customary range of time to be served 
before release for various combinations of offense severity and 
offender characteristics. The guidelines used by the Commission 
are discussed in more detail in chapter 2 and are included in 
appendix XIV. 

The Commission's policy has been that it will take into 
account any substantial information available to it in making a 
parole release decision, provided the prisoner is apprised of the 
information and afforded an opportunity to respond. If the 
prisoner disputes the accuracy of the information presented, the 
Commission's policy is to resolve such disputes by the prepon- 
derance of evidence standard. The Commission has taken the 
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position that information in the file describing offense circum- 
stances more severe than reflected by the offense of conviction 
may be relied upon to determine the portion of the offender's 
sentence that will be served in prison. The Commission's posi- 
tion has been sustained by several court cases. _I/ 

The final factor considered in the parole decision is the 
individual's institutional behavior. The guidelines presume that 
an offender will maintain a satisfactory record of institutional 
conduct and program achievement. Individuals who have demonstra- 
ted exceptionally good institutional program achievement may be 
considered for release earlier than the specified guideline 
range. On the other hand, individuals whose institutional con- 
duct or program achievement is rated as unsatisfactory are likely 
to be held longer. 

The chart on page 8 illustrates the various steps that the 
Commission follows in processing parole decisions. Panels con- 
sisting of two hearing examiners, operating under guidelines 
issued by the full Commission, conduct initial parole hearings 
and statutory interim hearings at correctional institutions to 
formulate parole release recommendations. These recommendations 
must be affirmed, modified, or reversed by Regional Commissioners 
before becoming final. 

If parole is initially disapproved, a tentative release 
date is considered to be unsatisfactory, or the initial action 
otherwise adverse, the offender has 30 days from the date of the 
decision to file a regional appeal and request reconsideration by 
the appropriate Regional Commissioner. The Regional Commissioner 
has 30 days from receipt of the appeal to either affirm or modify 
the previous decision. Any decision by a Regional Commissioner 
on an appeal may be appealed by the offender to the National 
Appeals Board. It has 60 days from receipt of the appeal to 
either affirm, modify, or reverse the previous decision. 

The Commission conducts a prerelease review at least 60 days 
prior to an offender's presumptive parole date to determine 
whether all conditions have been satisfied. If all conditions 
have been met, the Regional Commissioner officially converts 
the offender's presumptive parole date to an effective parole 
date. If not, he/she delays parole release and schedules another 
hearing for the purpose of considering new aciverse information. 

i/Billiteri v. United States Board of Parole, 541 F.2d 938 
(2nd Cir. 1976); Bistram v. United States Board of Parole, 
535 F.2d 329 (5th Cir. 1976); and Zannino v. Arnold, 531 F.2d 
687 (3d Cir. 1976). 
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The Federal Probation System, established in 1925, consists 
of 94 probation offices unde$ the overall administrative direc- 
tion of the Administrative Office of the United States Courts. 
The Probation Division within the Administrative Office of the 
United States Courts is responsible for providing direction tt, 
and evaluating the operations of the Federal Probation System. 
The principal responsibility of the Federal Probation System is 
the preparation of presentence investigation reports and the 
supervision of probationers for Federal district courts. 

Although the Federal Probation System has no direct organi- 
zational affiliation with the Commission, probation officers 
provide field supervision for offenders paroled and mandatorily 
released from Federal correctional institutions in accordance 
with 18 U.S.C. $3655. Probation officers are also responsible 
for submitting reports to the Commission on offenders' adjustment 
in the community. These reports can be used by the Commission as 
a basis for revoking an offender's parole. 



The chart on page 10 illustrates that of the 29,575 offen- 
ders who were placed under supervision by the Federal Probation 
System for the 12 months ended June 30, 1981, about 35 percent, 
or 10,252, were being supervised.for the Parole Commission. 

OBJECTIVES, SCOPE, AND METHODOLOGY 

The objectives of this review were to assess (1) the ade- 
quacy of the criteria used by the Commission to make parole 
decisions: (2) the quality of case analysis performed by the 
Commission's hearing examiners; (3) the adequacy of quality con- 
trol practices over parole decisions: (4) the degree of the 
Commission's compliance with the statutory requirements for 
making parole decisions: (5) the need for legislative changes 
to streamline the operation of the Commission: (6) the quality 
of information obtained by the Commission from others when making 
parole decisions: (7) the procedures followed in making parole 
decisions for co-defendants: and (8) the extent of coordination 
between the Parole Commission and the Federal Probation System 
in the supervision of parolees. 

This review was performed in accordance with our current 
"Standards for Audit of Governmental Organizations, Programs, 
Activities, and Functions." 

Between June 1979 and March 1981, we performed detailed 
work at the headquarters offices of the United States Parole 
Commission, Bureau of Prisons, Federal Probation Division within 
the Administrative Office of the United States Courts, United 
States Marshals Service, the Executive Office of United States 
Attorneys, and the Criminal Division within the Department of 
Justice. We also did extensive work at the Parole Commission's 
five regional offices: the probation offices, district courts, 
and U.S. Attorney offices in 10 judicial districts: and 15 
Federal correctional institutions. In addition, we performed 
work at two Organized Crime Strike Force offices and did limited 
work at selected offices of the Immigration and Naturalization 
Service. 

We examined policies and procedures, interviewed agency 
officials, reviewed records, and analyzed about 1,800 cases 
involving parole decisions. Although the examples are actual 
cases, the names have been changed to protect the individuals. 
The judicial districts and correctional institutions included 
in our review were selected on the basis of their geographic 
location and were not considered by us to be better or worse 
than those we did not visit. Further details on the scope of 
the review and our methodology are included in chapter 6. 



TYPE OF SUPERVISION FOR PERSONS RECEIVED 
BY THE FEDERAL PROBATION SYSTEM 

(EXCLUSIVE OF TRANSFERS) 

12 MONTHS ENDED JUNE 30,198l 

TOTAL NUMBER OF PERSONS RECEIVED: 29,575 

INSTITUTION: 10,252 (34.7%) COURT: 19,323 (65.3%) 

Special Parole 6. 

Magistrate Probation (18.3%) 

(40.2%) 

Note: Does not add to 100% due to rounding. 



CHAPTER 2 

THE PAROLE DECISIONMAKING 

PROCESS CAN BE IMPROVED 

Major improvements can be made to the procedures followed 
by the Commission when it makes parole decisions. The Commission 
needs to: 

--Clarify its parole guidelines and train hearing examiners 
in their use. 

--Ensure that hearing examiners have sufficient time to 
properly analyze case material well in advance of parole 
hearings and require full participation of both hearing 
examiners at hearings. 

--Establish an effective quality control system. 

--Make parole decisions within the time frames established 
by law. 

There were inconsistencies in parole decisions within and 
among the Commission's five regional offices, in part because 
guidelines used by hearing examiners to make parole recommenda- 
tions were subject to varying interpretations, and hearing exam- 
iners had not received adequate training in their use. Also, we 
found that erroneous parole decisions had been made because 
hearing examiners had not adequately analyzed offenders' case 
files and that quality control activities were not effective in 
detecting these errors. Finally, offenders were not being noti- 
fied of the parole decisions in a timely manner. In the 3,448 
cases we reviewed for timeliness, the Commission failed to meet 
the statutory requirements for making decisions in 2,783 cases, 
about 81 percent. 

PAROLE CRITERIA NEED TO BE IMPROVED 
AND STAFF SHOULD BE PROVIDED MORE 
TRAINING IN THEIRUSE .-~ 

The Commission developed parole decisionmaking guidelines 
which have promoted some consistency in the parole decisionmaking 
process and have improved parole decisions by setting standards 
for the duration of prison terms for categories of offenders 
whose situations are similar. The Commission has continued to 
refine this highly complex set of guidelines: however, even 
greater consistency in decisions could be achieved by (1) clari- 
fying certain parts of the guidelines and training hearing 
examiners more extensively in their use and (2) establishing 
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adequate criteria for the advancement of parole dates for pris- 
oners who are deemed to have accomplished superior program 
achievement. 

We found inconsistencies in parole decisionmaking both with- 
in and among the Commission's regions. We also found that parole 
dates for some offenders were being advanced for superior program 
achievement when in fact no criteria had been established to make 
these determinations. 

Clarification needed in parole 
quidelines and more training required 

The Commission has developed a procedures manual which in- 
cludes guidance for its staff to use when making parole deci- 
sions. This manual includes guidelines for determining the 
customary number of months offenders will serve before release, 
assuming good institutional behavior. The criteria which estab- 
lishes the range consists of a two-axis chart--one for offense 
severity and the other for parole prognosis (see app. XIV). 
The Commission has one guideline table for adults, and another 
for youthful offenders under the age of 22. The latter table 
is also used for adult offenders sentenced under the Narcotic 
Addict Rehabiliation Act (18 U.S.C. $4254 et seq.). - 

For parole decisionmaking purposes, the severity of the 
offense committed is broken down into seven categories which 
range from low to greatest II (see vertical axis on the chart in 
app. XIV). The guidelines include examples of some common 
offense behaviors for each of the severity levels. Parole prog- 
nosis includes four categories which range from poor to very 
good. An actuarial device known as a salient factor score was 
developed by the National Council on Crime and Delinquency to 
assist the Commission in making parole prognosis assessments. 
The salient factor score is composed of various offender char- 
acteristics, including prior criminal record, opiate dependence, 
employment history, and whether the current offense involves 
a stolen check or vehicle. The salient factor score can range 
from 0 to 11. A poor parole prognosis for an offender includes 
a score of 0 to 3, while a very good parole prognosis includes 
a score of 9 to 11. The greater the offense severity and the 
lower the salient factor score, the more time the offender will 
normally be expected to serve before release. 

Once the appropriate guideline range has been determined, 
the Commission considers mitigating or aggravating information 
when deciding the release date. The establishment of a release 
date is also influenced by the length and type of sentence im- 
posed by the court. For example, if an offender received a 
6-year regular adult sentence (72 months) under 18 U.S.C. 
$4205(a), he or she would not be eligible for parole until 
one-third of it (24 months) had been served. 

12 
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The Commission's procedures manual must contain clear and 
comprehensive guidance for use by hearing examiners in determin- 
ing the offense severity and the salient factor score if consis- 
tent parole decisions are to be made. We found, however, that 
the procedures manual contained some instructions which needed 
further clarification because they were subject to varying inter- 
pretation by the Commission's hearing examiners. For example: 

--The procedures manual provides that hearing examiners 
should count all prior adult convictions for criminal 
offenses in scoring one item of the salient factor score. 
However, the manual does not discuss what should be done 
on multiple convictions on the same indictment, separate 
convictions in different judicial districts, or concurrent 
State and Federal convictions. 

--The procedures manual does not include any guidance to 
hearing examiners on whether a felony charge dismissed 
through a guilty plea to a misdemeanor which results in 
a jail sentence of over 30 days should be counted as a 
prior conviction or prior commitment. 

--The procedures manual provides that hearing examiners 
should deduct a point in scoring the salient factor score 
when the offense involves automobile theft: but not theft 
of boats, aircraft, or cargo. The manual does not state 
what should be done concerning theft of pickup trucks 
and tractor-trailers. 

--The procedures manual provides that hearing examiners 
should award one point when scoring the salient factor 
score if the offender had at least 6 months full-time 
employment during the 2-year period immediately preceding 
incarceration. Also, the procedures manual states that 
the 2-year period should be counted backwards from the 
last time the subject was lawfully in the community. The 
manual does not address when the 2-year period starts. 
It was unclear to the examiners whether this period starts 
upon conviction or when the offender is committed to pri- 
son. Also, it was unclear as to whether the intervening 
period between an offender's confinement in a local jail 
and commitment to prison is included. 

--The procedures manual provides that hearing examiners 
shall award one point in scoring the salient factor score 
in appropriate cases where the offender functioned as a 
housewife. However, there is no further guidance on 
whether this applies equally to men and women or how the 
determination would be made if there were no children in 
the home. 



--The procedures manual provides that the offense severity 
may be increased for multiple separate offenses, such 
as convictions on a drug charge and a firearms violation. 
However, the manual does not give any further guidance 
on what circumstances warrant an increase in the severity 
level or the number of severity levels to be increased. 

--The procedures manual provides that hearing examiners 
shall deduct a point in scoring the salient factor score 
for uttering/passing/possessing stolen checks, check 
forgery, theft of checks, and passing bad checks. This 
provision also includes credit cards and money orders. 
However, the manual is silent relative to offenses in- 
volving such items as travelers checks, stocks and bonds, 
and food stamps. 

--The procedures manual provides that hearing examiners 
shall establish the severity level for property offenses 
on the basis of the value of the stolen property. How- 
ever, the manual provides no further guidance on whether 
the value should be based on fair market value, replace- 
ment cost, original cost, wholesale, or retail. 

--The procedures manual, at the time our fieldwork started, 
did not provide any guidance to hearing examiners on how 
to determine whether to place offenders at the bottom, 
middle, or top of the parole guideline ranges. Subse- 
quently, in August 1980 the Commission issued some guid- 
ance to hearing examiners on this matter. 

--The procedures manual provides that hearing examiners 
may recommend a parole release date sooner than prescribed 
by the guidelines if the offender has provided substantial 
cooperation to the Government which has been otherwise 
unrewarded. However, the manual provides no further gui- 
dance on what factors should be considered, such as the 
length of the sentence, risk that the offender presents, 
value of the offender's testimony, or how far the Commis- 
sion should go below the parole guidelines in rewarding 
cooperation. 

--The procedures manual provides that the Commission may 
retard or rescind a parole date only on the basis of a 
valid finding of misconduct by the institution's dis- 
ciplinary committee. However, the manual provides no 
further guidance on whether the Commission can or should 
consider disciplinary findings by other lower levels of 
management within the institution. 

--The procedures manual provides no clear guidance on how 
to establish the offense severity level for probation 
violators. Some hearing examiners consider only the 
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original offense while others consider both the original 
offense and the behavior resulting in the revocation 
of probation. 

Several of the matters discussed above were brought to our atten- 
tion by Commission hearing examiners, who gave us different 
interpretations on how they might handle these situations. 
Others were found during our review of Parole Commission case 
files. We recognize that the guidelines cannot cover every 
situation or completely eliminate the potential for differing 
interpretations by hearing examiners. When there is considerable 
confusion over the guidelines, however, such as in the cases 
discussed above, the Commission should clarify the guidelines 
to the maximum extent possible. 

Another problem which contributes to inconsistent interpre- 
tation of the Commission’s highly complex set of parole policies 
and procedures is the absence of a comprehensive training program 
for hearing examiners. Prior to fiscal year 1982, no specific 
funding had been requested for training of hearing examiners, but 
limited training was accomplished through use of money allocated 
to other budget categories. The Commission requested about 
$140,000 for training in fiscal year 1982. In November 1980, the 
Off ice of Management and Budget deleted these funds. The Commis- 
sion was able to get $70,000 restored upon appeal, but the Office 
of Management and Budget later deleted these funds from the Com- 
mission’s fiscal year 1982 budget. No funding was requested for 
fiscal year 1983. 

To determine how consistently hearing examiners interpreted 
the parole guidelines, we used 30 cases where parole decisions 
had previously been made. These cases represent a judgment sam- 
ple which did not include prior knowledge of the adequacy of the 
information available in the case files. We reproduced the in- 
formation which was “available when the initial decisions were made 
on these cases, deleted all references to names, and eliminated 
all material pertaining to the actual parole decisions. In the 
Commission’s five regional offices, we asked the 35 hearing exam- 
iners to review all 30 cases and prepare an assessment of the 
appropriate offense severity level and salient factor score without 
the knowledge of how,other hearing examiners assessed the same 
case. 

We performed a variety of analyses to determine the extent of 
variation within and among regions in how hearing examiners deter- 
mine the appropriate offense severity and salient factor score. 
Our review showed that there were differences within and among re- 
gions in how hearing examiners determined the appropriate offense 
severity and salient factor score. The differences in assessments 
by all hearing examiners are illustrated in the charts on page 16. 
For example, looking at case number two, we found that 21 examiners 
assessed the offense severity as very high, two assessed it as 
high, 11 as moderate, and one failed to assess the severity be- 
cause he contended that there was insufficient information. Also, 

15 



SUMMARYOF-NT 
FACTOR SCORE ASSESSMENTS 

PAROLE 
PROGNOSIS. n 

Poor 1 1 

2 4 24 2 a 28 

3 6 11 4 I7 I !6 IO 7 II 

Fair 4 .3 3 11 I1 9 a 23 2 la 
5 9 17 11 I I 21 I 2 3 26 3 2 5 

Gwd 6 6 6 I 4 I 12 7 13 1 L3 : 

7 I 3 I I 2 4 v 17 

8 I I 5 3 4 3 

vorym 9 5 2 I 13 3 a 2 2 I 10 3 27 

10 29 23 9 2 21 5 II 3 I I 15 29 5 5 3 17 1 

- 11 IO 34 1 25 33 IO 30 2 25 4 2: 3 6 II 34 

CaaeNumkr 1 2 3 4 5 4 7 8 9 10 11 12 13 14 15 16 17 18 19 20 21 22 23 24 25 26 27 211 29 30 

Alaosamenta 
Nolcompled L 2 3* I 5 Z3 I 0 3 0 ?8043*0020007J80Q007 

b 
Two exarivws used the ~~SCISS~O~ gulldellna an3 staled 
that ~aknt fac:or score vvas not a~pl~able I” this cake 

16 



4 3 6 5 3 2 

I54 3 3 I 4 1 
bm5codanxte I 7, 

torr 3 

Aercissnon 

CaeNumbbr I 2 3 4 5 6 7 a 9 10 11 I2 13 14 15 16 17 15 19 m 21 22 23 24 25 25 27 3 29 30 

-nts 
Hotcompbwd 2 000001 0 0 0 4 I 03300000 0000006002 

NORTH-CENTUL REGION 
SALIENT FACTOR SCORE ASSESSMENTS 

PAROLE 
PROGNOSlS 

0 

Poor 1 

2 5 I 

3 3 I I 3 2 

FOil 4 3 I 2 4 2 4 5 

5 4 4 3 I 5 6 

God 6 2 2 ! 

7 I I 

8 I 

ve~Good Q I 2 2 I 4 7 

t 11 10 6 2 5 7 5 2 6 I 5 2 I 4 1 I I 3 I 4 3 2 7 2 2 5 2 1 5 1 

1 a 3 4 8 6 7 8 Q 10 11 12 13 14 15 14 17 18 19 20 21 12 23 24 25 26 27 25 29 30 

0 0 0 0 I oooco~ooo3oo3oGooocoo~ooo 

17 



NO- PEGION 
OFFRNSESVERITYLLSSESSUENTS 

--.- --- --.- . , 1 I I I r 1 I I t 
tar 

Rescission 5 I 

cCrrrNW4lb.l I 2 3 4 5 6 7 8 9 10 11 12 13 I4 IS 16 17 14 19 20 21 22 23 24 2S 24 27 28 29 30 

Asmurnenb 
2030000040004004 

NORTHEAST REGION 
SALIENT FAmOR SCORE ASSESSMENTS 

PAIIOIS 
PROGNOSIS 

0 

Fox 1lllllllllllflllllfIIIII I I I I I I 
I I ldl I I I 

aOne examiner used remssion gutdelmes and stated that salient factor 
score was not aoplicable in this case 

18 



sou’m--cENTpAL REGION 
0FFENSEWfEIUTY- 

Rescission 2 I I 
cawmr 1 2 3 4 5 6 7 8 9 10 11 12 13 14 15 16 17 16 19 20 21 22 23 24 25 26 27 23 29 30 

hsswsmeab Not‘-mpl@,d 0 0 0 0 I II 0 0 0 0 2 , 013 0 0 0 0 2 0 2 i 0 0 2 0 2 0 0 2 

SOUTH-CENTRAL REGION 
SALIENT FACTOR SCORE ASSESSMENTS 

I 3 I 121 I I I21 I I I I I I I 141 I’ 
I Fait II I I I I?111 I 1 I I I I I l?llI I I I I ,-I I, 1 I I I I, I-1 I-, , 

I” I 2 2 I ! ! ! 4 I I ! 
I 71 I I I I I I I I I I I I I I I I I III I I I Iilll I 121 I I . . \ 

6 I I I 2 

9 1 I I 3 I 2 I I 121 I I6 

aOne examiner used rescirwn gutdelines and stated that Satlent factor 
SCOre was not app’ubte I” this case 

19 

I 



SOUTNEAST REGION 
OFFRNSESRVRRFfAssEssMENTs 

CowNumb? 1 2345673 9 10 11 12 13 14 15 16 17 18 19 20 21 22 23 24 25 26 27 20 29 30 

-nu No,Compl~ti I 0 i 0 I 0 I 0 2 0 5 0 23000,i1I01202001 

SO-T REGION 
SALEm FACTOR SCORE ASSESSMENTS 

3 I I 5 2 7 14 I I 3 

Fair 4 3 2 I 3 6 4 

3 I 4 I I 3 I I7 II 

Good 4 3 I I II 4 I 2 

7 1 I 4 4 

8 2 I I 

v*?yGmd 9 3 I 2 3 I 1 7 

10 5 6 1 I6 5 4 7 12 3 I 

11 I 6 6 7 I a 6 3 a 17 3 

CawNumlm 1 2 3 4 3 6 7 8 9 10 11 12 13 14 15 16 17 14 19 20 21 22 23 24 25 26 27 28 29 30 

I 0 I I I 0 I 0 I 0 I 0 I 1 I 0 I ’ I 0 I ? I 0 I 1 I 1 I 0 I 0 I 1 I 0 I 0 I 0 I 0 I 1 I 2 I 0 I ! I 0 I 0 I O I 

20 



WESTERN REGION 
OFFENSE S&VERITY ASS- 

slwERrmLEvEL: slwERrmLEvEL: 
. . wwm¶t I1 wwm¶t I1 I I I I I I I I I I I I 6 7 6 7 

6IMt.Sll 6IMtOStl 5 5 Illa Illa 5 5 I I a a 421711726 421711726 

v*Iy Nt$Ih v*Iy Nt$Ih 2 2 4 4 2 2 2 2 I I I7 I7 I I 4 7 2 11 4 7 2 11 3 3 8 8 

Wb Wb 2 2 4 4 16 I 6 I I I I 3 3 3 3 8 8 

Mod~mte Mod~mte 2 2 4 4 2 2 0 0 2 2 3 3 2 2 1 1 

Lo+ Modmat. Lo+ Modmat. I I 7 7 

Low Low 

Rescdon Rescdon 
I I 

CaJo Number CaJo Number 1 1 2 2 3 3 4 4 3 3 b b 7 0 7 0 9 10 9 10 11 11 12 12 13 13 14 14 15 15 16 17 18 19 20 21 22 23 24 16 17 18 19 20 21 22 23 24 25 25 26 26 27 27 28 28 29 29 30 30 

A+sessmenh A+sessmenh No,c*m*l~tti No,c*m*l~tti 3 3 I I 3 3 I I 4 4 0 0 3 0 3 0 I 0 I 0 7 7 7 7 0 0 2 2 s s 0 0 0 I 0 0 0 5 2 0 0 0 I 0 0 0 5 2 5 5 0 0 8 8 0 0 0 0 8 8 
L L 

WESTERN REGION 
SALtENT FACTOR SCORE ASSESSMENTS 

PAROLE 
PROGNOSIS 

0 

Pool 1 I 
2 I7 4 I 3 6 

3 3 I 4 5 2 2 

FW 4 2 ‘ 3 2 I3 3 

5 2 c 5 i 4 3 

Good 4 2 I I I b 4 ? : 

7 I I 2 2 2 

a I I I I 

VmyGood 9 2 I I I 2 

10 7 b 3 04 2 I 3 I b II 

11 2 7 5 8 2 4 5 3 7 i I I 

Cas~Number 1234567 8 9 10 11 12 13 14 15 16 17 15 19 20 21 22 23 24 25 26 27 28 29 30 

Aswasmenb 
Not ComplWct ’ ’ ’ I 3 0 0 0 0 0 3 4 0 0 2 0 0 0 0 0 0 0 5 2 4 0 b 0 0 6 

21 



looking at case number two, we found that four examiners calculated 
the salient factor score as two, six dalculated it as three, 13 
calculated it as four, nine calculated it as five, one calculated 
it as seven, and two failed to calculate it because they contended 
there was insufficient information. In addition, the charts on 
pages 17 to 21 illustrate the differences in assessments made 
by hearing examiners within the same regional office. 

Our analysis showed that in none of the 30 cases did all 
hearing examiners agree on both the offense severity level and 
salient factor score. In only one case did all the hearing 
examiners who determined offense severity agree on one offense 
severity level (see case 15). In the remaining 29 cases, there 
were from two to five different severity levels established 
by the hearing examiners. Also, there was only one case where 
the hearing examiners who calculated the salient factor score 
agreed on it (see case 4). In the remaining 29 cases, there 
were from two to seven different salient factor scores. In 22 
of the 30 cases, from one to 23 hearing examiners failed to 
completely assess the offense severity or salient factor score. 
They contended that there was insufficient information even 
though the same information had been used previously by the 
Commission to make parole decisions. The problem on the ade- 
quacy of information supplied to the Commission by other agencies 
is discussed in chapter 4. 

The different interpretations of hearing examiners on how 
to assess the offense severity level and the salient factor score 
resulted in variances of over 1 year in the time offenders would 
be expected to serve in 28 of the 30 cases. For example, in one 
case, 27 hearing examiners established five different ranges for 
the amount of time to be served. Two hearing examiners estab- 
lished a range of from 0 to 8 months, 1 established a range of 
from 10 to 14 months, 7 established a range of from 12 to 16 
months, 6 established a range of from 14 to 20 months, and 11 
established a range of from 20 to 26 months. The variances in 
guideline ranges for each case as well as the variances among 
hearing examiners within and among the regions for all 30 cases 
are summarized in the charts in appendix XV. 

Several Commissioners and staff members told us that incon- 
sistencies in parole decisions could be minimized by (1) further 
clarifying parole procedures and (2) implementing a comprehen- 
sive aggressive training program for hearing examiners in use 
of the parole guidelines. The Director of Research for the Com- 
mission acknowledged to us that parole procedures were unclear 
in several respects and that this presented some problems for 
hearing examiners. His unit prepared a report on this matter 
in May 1980. The Director told us that the Commission has made 
an effort over the years to clarify ambiguities in the procedures 
manual and he hoped many of the ones we identified would be 
eliminated in future revisions to the manual. The Chairman of 
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the Commission told us that he would not be able to establish 
a comprehensive training program for examiners in use of the 
procedures manual until the Commission receives the funding it 
requested. 

Parole dates advanced without 
criteria for awarding superior 
program achievement 

The Commission recently established a policy for granting 
limited advancements of presumptive parole dates for superior 
program achievement. This policy was implemented without the 
cooperation of the Bureau of Prisons and before the Commission 
established adequate criteria to define what constituted superior 
program achievement. Also, hearing examiners have not followed 
Commission requirements that reasons for granting superior pro- 
gram achievement be documented. 

The Parole Commission initiated the classification of supe- 
rior program achievement in November 1979 to provide an incentive 
for prisoners to participate and attain noteworthy achievements 
in institutional programs. After 6 months of implementation, 
hearing examiners had awarded superior program achievement to 
about 5 percent of the prisoners whose cases had been heard. 
To receive a superior program achievement award, a prisoner is 
expected to maintain a clear conduct record and exceed expected 
achievement levels over a sustained period in areas such as 
educational and vocational training, industry, or counseling. 
The Commission has established a schedule for advancements of 
parole dates, which ranges from a l-month reduction for presump- 
tive dates 15 to 22 months in the future to a reduction of 13 
months for those with presumptive dates up to 91 months away. 

Prior to adopting this policy, the Commission invited repre- 
sentatives from the Bureau of Prisons to participate in a joint 
task force to develop criteria for determining superior program 
achievement. The Bureau declined to participate due to the 
Director's position that positive institutional behavior and 
program achievement should play no role in the guidelines used 
by the Commission to set release dates. The Director further 
emphasized to the Commission that inmates should have a parole 
date fixed early during their periods of incarceration to avoid 
coercing inmates into "game-playing" and other manipulative 
behavior. As a result, the Bureau has continued its own program 
of internal rewards based on institutional behavior and program 
achievement. The Bureau credits an inmate with extra good time 
credit for performing exceptionally meritorious service or per- 
forming duties of outstanding importance in connection with 
institutional operations or employment in industry. The Bureau 
also provides monetary rewards to inmates who make outstanding 
contributions to the accomplishment of institutional goals. 
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The Commission recognized the lack of criteria when superior 
program achievement was originally proposed; however, it opted 
to initiate the program and develop the necessary criteria at a 
later date. As a result, there were inconsistencies among hear- 
ing examiners as to what constituted superior program achievement 
and how it should be awarded. 

The Commission's operating procedures require that reasons 
for granting superior program achievement be included on the 
written notice of the parole decision that is sent to the offen- 
der. We examined 53 of the 157 cases awarded superior program 
achievement during the first 6 months of the program. The Com- 
mission's research staff obtained these cases from four of the 
Commission's five regions to use in developing a definition 
of superior program achievement. Our analysis of these 53 cases 
showed that for about 40 percent there were no reasons given 
for granting superior program achievement. 

Several Parole Commissioners told us they were dissatisfied 
with superior program achievement and favored its elimination. 
They felt that it was not needed, uniform criteria could not be 
developed, and consistent application could never be achieved. 
However, the Commission's Research Director favored retaining the 
use of superior program achievement. One Commissioner told the 
Chairman that the Director of Research had stated: 

II* * * It is too soon, let's try it longer, it would 
look,bad for us to change and to publish a change, 
if we eliminate this the Commission will be abol- 
ished * * *." 

We did not attempt to assess the merits of using superior 
program achievement awards or the Bureau of Prison's reward pro- 
grams. However, we believe that if there are to be rewards for 
superior program achievement, criteria should be established and 
justification should be documented. We also question whether 
there needs to be two reward systems. 

QUALITY OF CASE ANALYSIS 
SHOULD BE IMPROVED 

Hearing examiners need sufficient time to properly analyze 
the material in offenders' files well in advance of parole hear- 
ings. We found that the Commission was making erroneous parole 
decisions in part because hearing examiners were not adequately 
analyzing the material in offenders' files. The hearing examiners 
did not examine the case files until immediately before the parole 
hearing, generally spent less than 20 minutes reviewing them, and, 
in most cases, only one of the two hearing examiners present at 
the hearing looked over the file prior to formulating a parole 
recommendation. 
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At its February 1981 meeting, the Commission agreed to 
implement a pre-hearing assessment procedure so that hearing 
examiners will be able to analyze material in offender's files 
at their offices several weeks prior to actual parole hearings at 
the institution. This procedure should improve the analysis of 
case material by hearing examiners and enhance the quality of 
parole decisions. However, the Commission will not achieve max- 
imum benefits fram the pre-hearing assessment process unless 
further refinements are made in its procedures and the Parole 
Commission and Reorganization Act of 1976 (18 U.S.C. $4201 et 
seq.) is amended to provide more time for complete analysis:f 
the material in the file and communication of the assessment 
to the offender prior to the actual parole hearing. 

Hearing examiners were not properly 
prepared to make parole recommendations 

The Commission's hearing examiners visit each of the 
Bureau's correctional institutions on a bimonthly schedule to 
conduct personal hearings with those offenders who are eligible 
and apply for parole consideration. The examiners are responsi- 
ble for reviewing all the information in the case file and then 
meeting with the offender to discuss the offense severity rating, 
salient factor score, institutional behavior, and any other 
matters the examiners deem relevant. At the conclusion of the 
hearing, the hearing examiners formulate a recommendation to the 
Regional Commissioner and personally advise the offender of this 
recommendation. Also, the hearing examiners advise the offender 
that he or she will receive a decision from the Regional Commis- 
sioner within 21 days of the hearing. 

The Commission was making erroneous parole decisions because 
hearing examiners did not have sufficient time to adequately 
analyze material in offenders' files. Our review showed that the 
panel of hearing examiners did not see an offender's file until 
immediately prior to the hearing and then generally spent less 
than 20 minutes analyzing the material. Such a procedure did 
not give hearing examiners sufficient time to completely review 
material in files, obtain missing information, seek clarification 
on issues, properly interpret the Commission's highly complex 
set of parole guidelines, and formulate quality parole recommend- 
ations. 

The problems with the Commission's practices are obvious from 
our analysis of 342 cases in 10 judicial districts which involved 
sentences in excess of 1 year. Our review of these cases showed 
that hearing examiners from the Commission's five regions made 
errors in 182 cases, or 53 percent. In 125 cases, these errors 
could have had an impact on the amount of time that offenders 
served in prison. The following cases illustrate these problems. 
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--Sharon received a 3-year sentence in the Northern district 
of Georgia for possession of a stolen U.S. Treasury check. 
Hearing examiners from the Commission's Southeastern 
Regional Office conducted a parole hearing for Sharon in 
February 1979. They assessed the offense severity as 
moderate and the salient factor score as 6. The examiners 
correctly assessed the offense severity, but incorrectly 
computed the salient factor score. Sharon was given one 
point for 6 months full-time employment when information 
in the file clearly showed that this condition was not 
met. The parole guideline range was incorrectly estab- 
lished by the hearing examiners at 16 to 20 months. The 
correct guideline range was 20 to 24 months. Sharon was 
paroled after serving 17 months. 

--Linda received a 15-year sentence in the Southern district 
of Texas for bank robbery. Hearing examiners from the 
Commission's Northeastern Regional Office conducted a 
parole hearing for Linda in December 1979. They assessed 
the offense severity as very high and salient factor score 
as 5. The examiners correctly calculated the salient fac- 
tor score, but incorrectly assessed the offense severity 
as very high. Other aggravating information in the case 
file showed that Linda had been convicted by the State of 
Texas of 4 other armed robberies which occurred about the 
same time and that she admitted to 12 others. According 
to the Commission's procedures manual, this information 
would have increased the offense severity from very high 
to greatest II. The hearing examiners incorrectly estab- 
lished a parole guideline range of 48 to 60 months. The 
correct guideline range was 78+ months. Linda was 
scheduled for parole on her eligibility date after serving 
60 months. 

--Tom received a 5-year regular adult sentence in the South- 
ern district of Texas for possession with intent to dis- 
tribute approximately 1,199 pounds of marijuana. Hearing 
examiners from the Commission's South-Central Regional 
Office conducted a parole hearing for Tom in February 
1979. They correctly assessed the offense severity 
(high), salient factor score (111, and established the 
parole guideline range as 16 to 20 months. The panel of 
examiners recommended and the Regional Commissioner 
granted Tom a presumptive parole date of March 11, 1980. 
This date required Tom to serve 16 months and coincided 
with the bottom of the guideline range; however, Tam was 
not eligible for parole until he had served 20 months. In 
August 1979, Tcxn was transferred to another institution 
which was in the Bureau's Western Region. Tom's case was 
reviewed in January 1980 by staff from the Commission's 
Western Regional Office and he was paroled on March 11, 
1980. At least seven of the Commission's employees 
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reviewed Tom's case, but they failed to detect that the 
parole date of March 11, 1980, was about 4 months prior 
to Tom's parole eligibility date of July 20, 1980. We 
discussed this case with officials from the Coi;Lmission's 
South-Central and Western Regional Offices and they agreed 
that Tom should not have been paroled prior to July 20, 
1980. 

--Jim received two concurrent 3-year sentences in the 
Eastern district of Pennsylvania for conspiracy to manu- 
facture and distribute dangerous drugs. Hearing examiners 
from the Commission's Northeast Regional Office conducted 
a parole hearing for Jim in December 1978. They correctly 
assessed the salient factor score (ll), but incorrectly 
assessed the offense severity as high in this case. The 
parole guideline range established by the panel was 16 
to 20 months. Jim was paroled after 8 months, or 9 months 
below the bottom of the guideline range, because the panel 
believed that the offense was uncharacteristic of him, he 
was a first offender, and he was remorseful. The hearing 
examiners ignored Jim's part in the cocaine sale because 
they believed he was not involved. This was an obvious 
error because the information in the Commission's file 
clearly showed that Jim had also been convicted of the 
sale of cocaine. In addition, the panel ignored the in- 
structions in the Commission's procedure which provide that 
the panel may increase the offense severity rating to the 
next level for multiple separate offenses. In this case, 
it called for a very high severity level. The appropriate 
guideline range for a severity rating of very high and a 
salient factor score of 11 was 26 to 36 months. Even if 
Jim had been denied parole, he would have been mandatorily 
released after 25 months. This would have been below the 
bottom range of the correct guidelines. 

--Donna received a S-year regular adult sentence in the 
Southern district of Ohio for conspiracy to commit mail 
fraud. Hearing examiners from the Commission's 
North-Central Regional Office conducted a parole hearing 
for Donna in December 1978. They correctly computed the 
salient factor score (7) but incorrectly assessed the 
offense severity as moderate. The parole guideline range 
established by the panel was 16 to 20 months. The panel 
selected moderate severity because they believed that 
the fraud was between $1,000 and $19,999. This was an 
error because the presentence report clearly showed that 
Donna was part of an organized ring which used the mail 
to file fraudulent claims against insurance companies, 
Medicaid, and workmen's compensation. Also, the presen- 
tence report clearly stated that the extent of the fraud 
was in excess of $100,000, which equates to an offense 
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severity of very high and a parole guideline range of 36 
to 48 months. The Commission also erred in paroling 
Donna on February 7, 1980--about 2 months prior to her 
parole eligibility date of April 15, 1980. 

--Norb received two concurrent 3-year sentences in the 
Western district of Kentucky for interstate transportation 
of stolen firearms and interstate transportation of stolen 
motor vehicles. Hearing examiners from the Commission's 
North-Central Regional Office conducted a parole hearing 
for Norb in July 1979. The hearing examiners correctly 
assessed the offense severity as very high, but incorrec- 
tly computed the salient factor score (9) in this case. 
Norb was given one point for verified employment when the 
record clearly showed that this condition had not been 
met. Also, Norb was given three points for no prior con- 
victions when in fact the record clearly showed he had 
one. Norb should have received two points in this cate- 
gory rather than three. The hearing examiners incorrectly 
established Norb's guideline range as 20 to 26 months 
because of these two errors. Norb was paroled within the 
guideline range after 24 months. With an offense severity 
of very high and a salient factor score of 7, Norb's 
correct parole guideline range would have been 26 to 32 
months. 

--John received a 5-year regular adult sentence in the 
Southern district of Ohio for the sale of a stolen motor 
vehicle. Hearing examiners from the Commission's South- 
eastern Regional Office conducted a parole hearing for 
John in July 1979. They correctly assessed the offense 
severity as high and computed the salient factor score 
as 4 in this case. The hearing examiners established a 
parole guideline range of 26 to 34 months. They recom- 
mended release at 20 months-- 1 day after his parole eli- 
gibility date and 6 months below the guidelines--because 
.they viewed John as less culpable than his co-defendants. 
The Regional Commissioner approved the panel's recommen- 
dation and John was released on December 22, 1980. The 
hearing examiners and the Regional Commissioner made an 
error in considering John less culpable because the pre- 
sentence report clearly stated that John was one. of the 
upper echelon in a car theft ring which stole and trans- 
ported a large number of automobiles, manipulated the 
titles, and then sold the cars for profit. 

--Dave received two concurrent 5-year sentences for con- 
spiracy and misapplication of funds and mail fraud in 
the districts of Kansas and Western Missouri, respec- 
tively. Hearing examiners from the Commission's 
North-Central Regional Office conducted a parole hearing 
for Dave in December 1979. They assessed the offense 
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severity as moderate and the salient factor score as 10. 
The guideline range established by the panel was 10 to 
14 months and parole was recommended at 13 months. In 
reviewing the hearing examiners' recommendation, the 
Regional Commissioner raised the severity level to high 
because of multiple separate offenses. This change in 
severity raised the guideline range from 14 to 20 months 
and parole was granted after 14 months. The panel and 
the Regional Commissioner correctly calculated the salient 
factor score, but they made an error in establishing the 
offense severity because information in the file showed 
that the total fraud associated with both convictions was 
in excess of $150,000. This calls for an offense severity 
level of very high and a parole guideline range of 24 to 
36 months. 

--Patty received a 4-year regular adult sentence in the 
Northern district of California for manufacturing 150 
grams of methamphetamine. Hearing examiners from the 
Commission's North-Central Regional Office conducted a 
parole hearing for Patty in July 1979. They assessed her 
offense severity as high and calculated the salient factor 
score as 6. The parole guideline range selected by the 
examiners was 20 to 26 months and she was to be released 
on parole after 24 months. The examiners incorrectly 
computed the salient factor score because Patty was given 
one point for verified employment when the record clearly 
showed that this condition had not been met. The panel 
incorrectly assessed the offense severity as high because 
the record showed that Patty was involved in the manufac- 
ture of synthetic drugs for sale, and this should be rated 
at least very high according to the Commission's procedure 
manual. The correct parole guideline range for Patty was 
48 to 60 months. If Patty had been denied parole, she 
would have been mandatorily released after 37 months and 
she still would have been 11 months below the bottcxrt of 
the appropriate guideline range. 

We also found 144 cases out of the 342 reviewed where 
hearing examiners made recommendations and Regional Commissioners 
made parole decisions when in fact there was insufficient infor- 
mation in the files to properly interpret the Commission's guide- 
lines. The following cases illustrate this problem and it is 
further discussed in chapter 4. 

--Rich received a Z-year regular adult sentence in the 
Northern district of Texas for distribution of cocaine. 
Hearing examiners from the Commission's South-Central 
Regional Office conducted a parole hearing for Rich in 
September 1979. They assessed the offense severity as 
high and the salient factor score as 10. The panel 
established a parole guideline range of 14 to 20 months 
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but recommended parole after 60 months because Rich was 
not eligible until he had served one-third of his sen- 
tence. The presentence investigation report stated that 
Rich plead guilty to the sale of 82.9 grams of cocaine 
and that Rich was involved in large scale cocaine sales 
in Texas. The hearing summary recognized that Rich could 
have been involved in a large scale narcotics conspiracy, 
but the hearing examiners chose to parole Rich on his 
eligibility date after 60 months because only limited 
information was available on the extent of the narcotics 
conspiracy. We obtained information from the United 
States Attorney's files which confirmed that Rich was 
the head of a large scale narcotics ring in Texas. We 
discussed this case with the Administrative Hearing 
Examiner from the Commission's South-Central Regional 
Office who told us that the panel should have deferred 
the hearing and requested additional information on the 
extent of Rich's involvement in the large scale narcotics 
conspiracy. He also told us that Rich should not have 
been scheduled for parole until after he had served con- 
siderably more time than specified by the parole guide- 
lines because of his involvement in a large scale nar- 
cotics operation. 

--Norb received a 4-year regular adult sentence in the East- 
ern district of Kentucky for conspiring to transport, 
receive, conceal, store, sell, and dispose of stolen motor 
vehicles. Hearing examiners from the Commission's South- 
eastern Regional Office conducted a parole hearing'for 
Norb in May 1979. They assessed the offense severity as 
high and the salient factor score as 10. The panel estab- 
lished a parole guideline range of 16 to 20 months and 
recommended parole at 16 months, or 1 day after his eligi- 
bility for parole. In arriving at the offense severity 
of high, the hearing summary stated that the total value 
of stolen property was $79,000. The presentence investi- 
gation report contained no information on the dollar 
value of the stolen trucks, and we could not determine 
how the panel arrived at a figure of $79,000, Our review 
of other information in the file, however, showed that 
the sentencing judge furnished information which indicated 
that the value of the stolen property was $100,000, while 
the Assistant United States Attorney furnished information 
which indicated that the value of the stolen trucks ex- 
ceeded $100,000. Since there was conflicting information 
on the value of the stolen property, the hearing examiners 
should have obtained further clarification on whether the 
value exceeded $100,000. We confirmed that the value of 
stolen trucks exceeded $100,000. If the total value of 
stolen property exceeded $100,000, the appropriate offense 
severity should have been very high, and the parole guide- 
line range should have been 26 to 36 months. 
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--BaFb received a 2-year sentence in the Eastern district 
of Kentucky for interstate transportation of stolen motor 
vehicles. Hearing examiners from the Commission's South- 
eastern Regional Office conducted a parole hearing for 
Barb in November 1978, They assessed the offense severity 
as high and the salient factor score as 10. The panel 
established a parole guideline range of 16 to 20 months. 
The presentence investigation report contained no informa- 
tion on the total dollar value of the stolen trucks, and 
we could not determine how the panel arrived at a severity 
level of high. The hearing examiners should have obtained 
further clarification on the value of the stolen property. 
Information we obtained from the United States Attorney's 
files indicated that the value of the stolen property 
could have easily exceeded $100,000. If it did, the 
appropriate offense severity should have been very high, 
and the parole guideline range should have been 26 to 
36 months. 

--Mike received a 4-year regular adult sentence in the 
Southern district of Ohio for the forgery of a U.S. 
Treasury check. Hearing examiners from the Commission's 
Southeastern Regional Office conducted a parole hearing 
for Mike in November 1978. They assessed the offense 
severity as low moderate and the salient factor as 2. 
The panel established a parole guideline range of 20 to 
28 months and recommended parole after 20 months. In 
arriving at the offense severity of low moderate, the 
hearing summary listed the total value of stolen property 
as one U.S. Treasury check valued at $124.38. The presen- 
tence investigation report stated that Mike was involved 
in the theft, uttering, and forgery of three U.S. Treasury 
checks, and the United States Attorney agreed not to pro- 
secute him on eight other potential counts if he plead 
guilty to forgery of the $124.38 check. Also, the presen- 
tence investigation report stated that Mike and a 
co-defendant had stolen numerous checks in the Huntington, 
West Virginia, area. We obtained information from the 
United States Attorney's files which confirmed that Mike 
was part of an organized check theft ring. The investi- 
gative agency report clearly showed that Mike's offense 
severity should have been rated at least as moderate. 
This equated to a parole guideline range of 24 to 32 
months. Since there was insufficient information in the 
presentence report to accurately establish the offense 
severity, the hearing examiners should have requested 
additional information. 

--Wenonah received a 4-year regular adult sentence in the 
Southern district of Ohio for destruction of a mail depos- 
itory and the theft of mail. Hearing examiners from the 
Commission's North-Central Regional Office conducted a 
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parole hearing for Wenonah in December 1979. They 
assessed the offense severity as low moderate and computed 
the salient factor score as 5. The panel established a 
parole guideline range of 12 to 16 months and recommended 
parole upon eligibility at 16 months. In establishing the 
offense severity of low moderate for Wenonah, the panel, 
in essence, made the determination that the value of the 
stolen property was less than $2,000. There was insuffi- 
cient information in the presentence investigation report 
to establish the total value of the theft. However, the 
presentence investigation report stated that Wenonah and 
her co-defendant stole about 300 pieces of mail, including 
U.S. Treasury checks and welfare checks. We obtained 
information from the United States Attorney's files which 
showed that Wenonah and her co-defendant stole about 300 
pieces of mail, including U.S. Treasury checks, welfare 
checks, and food stamps. Also, the investigative agency 
report cited 20 U.S. Treasury checks and 49 welfare 
checks. The combination of these checks plus the food 
stamps would have raised the severity to moderate because 
of a value in excess of $2,000. The appropriate parole 
guideline range for an offense of moderate severity would 
have been 16 to 20 months. Since there was insufficient 
information in the presentence report to accurately estab- 
lish the offense severity, the panel should have requested 
additional information. 

Regional Commissioners and hearing examiners told us that 
quality parole decisions could not be made when offenders' files 
were seen for the first time just prior to the actual hearing and 
only a limited review of the material was made at that time. 
They also acknowledged that such a procedure leads to errors 
because important information will be overlooked or not fully 
assimilated. 

Hearing examiners did not fully 
participate in parole hearings 

The Parole Commission and Reorganization Act of 1976 pro- 
vides that parole determination proceedings shall be conducted 
in Federal correctional institutions on a regular schedule by 
panels of two hearing examiners. Also, this legislation provides 
that all parole recommendations to Regional Commissioners be 
based upon the concurrence of not less than two hearing exami- 
ners. The legislative history states that Regional Commissioners 
shall rely heavily upon the recommendations of hearing examiners. 

The quality of hearing examiners' recommendations and 
Regional Commissioners' parole decisions could be enhanced if two 
hearing examiners fully evaluated the material in each offender's 
file. We observed 290 initial parole hearings conducted by the 
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Commission's hearing examiners at 14 Federal correctional insti- 
tutions. We found that in most cases only one hearing examiner 
attempted to analyze the material in the offender's file prior 
to the hearing to be in a position to provide meaningful input to 
the formulation of a parole recommendation. Also, the average 
time spent by the secondary examiners who analyzed case material 
was only about 3 minutes. In 191 cases, or 66 percent, the 
secondary examiner did not spend any time examining 
offenders' files. Further details are presented in 
table. 

Insti- 
tutions 

Region visited 

Northeast 3 

North-Central 2 44 2 

Southeast 4 79 1 

South-Central 3 87 2 

Western 2 - 

Total 22 

Number of 
hearings 
observed 

61 

19 

29& 

Average time 
spent by 

secondary exam- 
iner (in minutes) 

2 

10 

2 

material in 
the following 

Number of 
cases where 

secondary 
examiner 
spent no 

time 

In August 1979, one Regional Commissioner admitted to the 
Chairman of the Commission that only one hearing examiner was 
giving full attention to each case because the secondary examiner 
was preparing for the next case. However, this Commissioner's 
subsequent written instructions to hearing examiners in the 
region continued to approve of a procedure where only one hearing 
examiner would fully analyze the material in an offender's file. 
Subsequently, two other Regional Commissioners acknowledged that 
both hearing examiners were not fully analyzing the material in 
each file because there was not sufficient time. 

Regional Commissioners rely heavily on the recommendations 
of hearing examiners when making parole decisions. The Commis- 
sion’s records showed that Regional Commissioners rarely have 
major differences with the examiners' recommendations. Also, 
these records showed that the two hearing examiners working as 
a panel rarely disagreed when making parole recommendations. 
This can lead to erroneous decisions and improper parole recom- 
mendations because, if only one hearing examiner fully analyzes 
the material in the file, the other examiner is merely concurring 
without directly ascertaining and evaluating the file contents. 
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As a result of our work, a pilot project was begun in the 
South-Central Region in November 1979 which demonstrated the 
importance of having two hearing examiners fully evaluate the 
material in each offender's file. The pilot project was imple- 
mented for the purpose of improving the quality of hearing 
examiners' recommendations and the Commission's parole decisions. 
One key element of this project was that each hearing examiner 
would make an independent assessment of each case. Another was 
that the material would be reviewed prior to the date of the 
hearing. During the initial stages of the pilot project, the 
assessments were reviewed by the Administrative Hearing Examiner 
in the South-Central Region who noted a substantial number of 
disagreements between hearing examiners. 

Our review of 373 cases included in the pilot project during 
the period June through September 1980 showed that there were 
disagreements between the hearing examiners in 196 cases, or 53 
percent. This sharply contrasted with the Commission's statis- 
tics for all regions, which showed that in 1980 there was disa- 
greement between the hearing panel members in only about 3 per- 
cent of all parole recommendations on initial hearings to the 
Regional Commissioners. The Administrative Hearing Examiner 
in the South-Central Region attributed much of this difference 
to the fact that the pilot project required both hearing exam- 
iners to independently assess each case. 

Several Regional Commissioners acknowledged to us that in 
most instances only one hearing examiner was fully analyzing 
material in offenders' files. They also stated that parole 
decisions could be improved if two examiners fully analyzed the 
material in each offender's file. 

Modifications to the Commission's 
pilot projects needed 

Two of the Commission's regions implemented separate pilot 
projects in fiscal year 1980 for the purpose of improving the 
quality of parole decisions and action was being taken to imple- 
ment such projects nationwide in September 1981. Certain ele- 
ments could be incorporated into the pilot projects to improve 
their effectiveness. First, additional time should be provided 
for staff to obtain missing information, seek clarification on 
any unresolved issues, and schedule a parole hearing. The 
Commission will need to change its procedures and seek legisla- , 
tion to amend 18 U.S.C. $4208 so that this can be accomplished. 
Second, the Commision needs to fully implement a procedure to 
eliminate parole hearings on those cases where it is obvious 
that parole will be granted at the earliest possible date. 

Title 18, United States Code, $4208 provides that the Com- 
mission shall, whenever feasible, conduct a parole hearing for an 
offender at least 30 days prior to the offender's eligibility 
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date. In the case of an offender sentenced under 18 U.S.C. 
$4205(b)(2), the Commission is required by statute to conduct 
a parole hearing whenever feasible within 120 days of imprison- 
ment. The Commission, as a matter of policy, attempts to con- 
duct an initial parole hearing within 120 days for all offenders 
except those with a minimum term of at least 10 years. 

Our review of 373 cases included in South-Central Region's 
pilot project showed that in most cases the pre-hearing assess- 
ments were completed less than 30 days prior to offenders' parole 
hearings. This obviously does not permit the Commission to 
obtain maximum benefits from the pre-hearing assessment process. 
The time frame between the Commission's receipt of the material 
for the preliminary assessment and the actual parole hearing 
is too short for (1.) two hearing examiners and the Administrative 
Hearing Examiner to fully evaluate all case material and obtain 
additional or clarifying information, and (2) the Commission 
to notify the offender of the preliminary assessment sufficiently 
in advance of the hearing so that the offender can obtain addi- 
tional information if there is an error in the assessment. 

Several Regional Commissioners and staff told us that maxi- 
mum benefits from the pre-hearing assessment process could be 
achieved by allowing the Commission at least 180 days before 
scheduling an initial parole hearing for all offenders instead 
of the current provision for 120 days. To do this would require 
revising the Commission's procedures and amending the Parole 
Commission and Reorganization Act of 1976 for those offenders 
sentenced under 18 U.S.C. $4205(b) (2). 

The Parole Commission and Reorganization Act of 1976 (18 
U.S.C. $4208(a)) provides that the Commission need not conduct an 
in-person parole hearing when it determines on the basis of the 
prisoners' record that it will parole the prisoner at his or her 
earliest eligibility date. The Commission has identified a 
number of cases during implementation of the pre-hearing assess- 
ment where it is very clear that the decision to parole the 
offender will be at the earliest eligibility date. This occurs 
when an offender is not eligible for parole until he or she has 
served more time than the guidelines call for. According to 
the Commission's Research Department, about 12 percent of all 
cases would fall into this category. In these circumstances, 
the Commission could save valuable resources by eliminating 
the parole hearing at the institutions. These resources could 
then be directed to improving the quality of parole decisions 
on other more difficult cases. Several Commissioners and staff 
members thought this was an excellent idea, and the Commission 
implemented this procedure. 

The initial guidance for implementing the pre-hearing review 
process also did not 
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--require that two hearing examiners independently review 
each case, 

--state that the hearing examiners who reviewed the case 
should participate in the hearing, or 

--require the Administrative Hearing Examiners to review 
the pre-hearing assessments in time to resolve any differ- 
ences prior to the hearing. 

Incorporating these suggestions into the procedures manual should 
improve the pre-hearing review process even further. 

MORE EFFECTIVE QUALITY CONTROL 
IS NEEDED 

Quality control at the regional level is not adequate to 
ensure that the guidelines are properly interpreted and followed 
or that good cause exists for decisions outside the guidelines. 
Also, the Commission has not assured itself that practices are 
uniform among its regions and that all policies are followed. 
Quality control at the national level is focused too narrowly 
on the decisionmaking guidelines and has not identified depar- 
tures from other Commission policies or inconsistent practices 
among the regions. 

Quality control at the reqional 
level needs to be improved 

The legistative intent of the Parole Commission and Reorga 
ization Act of 1976 is that most panel recommendations will be 
within the guidelines and that departures from the guidelines 
will be based upon a finding of good cause. The Regional Com- 
missioners' primary responsibility in such cases is to ensure 
that the guidelines have been properly interpreted and followed 
and that good cause exists for any decision outside the guide- 
lines. The Commission's records showed that most panel recom- 
mendations were within the guidelines and accepted. However, 
we found that reviews of these recommendations are inadequate 
because they did not include an independent verification of 
the basis for making them. 

We examined 342 panel recommendations and found errors in 
182. Only 11, or about 6 percent of the erroneous recommenda- 
tions were corrected in the regional quality control review 
process. The number of cases we examined and errors found in 
each region are summarized below. 

,’ 
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Region 

Northeast 
North-Central 
Southeast 
South-Central 
Western 

Total 

Recommendations Corrected in 
Examined Found to be regional review 

CA0 by in error Yes No - 

42 18 1 17 
84 43 1 42 
95 53 5 48 
81 44 3 41 
40 24 1 23 - 

342 182 11 171 - - 

100% 53% - 

100% 6% 94% - 

The most frequent error made by the panels involved computa- 
tion of the salient factor score. This was also the least likely 
error to be detected during regional review. Other errors 
included making incorrect assessments of offense severity and 
failing to recognize that the available information was insuffi- 
cient for decisionmaking. The type of errors and the extent to 
which each was corrected are summarized below. The number of 
errors shown exceeds the number of cases with errors because 
some cases had more than one 

Type of error Total 

Computation of salient 
factor score 

No effect on parole 63 1 62 
Affects parole 48 1 47 

Assessments of offense 
severity 

Incorrect severity level 49 5 44 

Failure to consider 
mitigating or aggravating 
circumstances 28 

Insufficient information 
for decision 

4 

0 

24 

30 30 

Total 218 

type of error. 

Corrected during regional review 

Yes No - 
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The examples previously discussed on pages 26 to 32 illustrate 
the types of errors not corrected during regional reviews. 

The regional reviews were not effective because they did not 
include independent verification of the panels' decisions. In- 
stead, the reviews were generally limited to determining whether 
the decision appeared reasonable on the basis of information 
presented by the panels. This approach did not assure that all 
information was considered by the panels or that it was consid- 
ered properly. Only an independent verification can assure this, 
as is demonstrated by the South-Central Regional Office's experi- 
ence with the pre-hearing review (see p. 33). Initially, one 
hearing examiner computed the salient factor score and offense 
severity, and a second examiner reviewed it. Under this arrange- 
ment, few differences occurred. However, under the pilot pro- 
ject, examiners were required to make these determinations inde- 
pendently, and differences occurred in 53 percent of the cases. 
Resolution of these differences prior to parole hearings pre- 
vented many errors and possibly some appeals. 

This latter procedure was not used at the time we selected 
cases for review, and the quality control review procedures in 
effect in each region at that time varied significantly. 

As previously discussed on page 35, all regions have now 
implemented the prehearing review process. If an independent 
verification of the salient factor score and offense severity is 
incorporated into this process, the number of erroneous panel 
recommendations should be reduced significantly. This, however, 
will not relieve the Administrative Hearing Examiners and 
Regional Commissioners of the responsibility for reviewing case 
file material such as the presentence report to ensure that all 
information is considered and that the panel recommendations are 
in accordance with existing Parole Commission procedures. 

The appeal process is not an 
effective quality control mechanism 

An inmate may appeal his or her parole decision to the 
Regional Commissioner, and then to the National Appeals Board 
on the basis that the guidelines were incorrectly applied, cor- 
rect procedures were not followed, the decision was based on 
erroneous information, or a decision outside the guidelines was 
not supported. Although the Commission considers the appeal 
process to be part of its quality control mechanism, its value 
is limited. Of the 182 erroneous panel recommendations, we 
found that 171 were not corrected through the regional review 
process. Of the 65 appealed, only 9 were corrected. 



The appeal process is not effective in correcting erroneous 
decisions because of inadequate case analyses, failure to proper- 
ly apply guidelines, and a Commission policy which prohibits a 
decision more adverse than the one appealed. These and other 
problems with the appeal process are discussed in chapter 3. 

Quality control at the national 
level is too narrowly focused 

The Commission does not have an effective quality control 
function to ensure that practices are uniform among its regions. 
The quality assurance function at the national level is assigned 
to one individual within the Research Department. To date, 
review efforts have been limited to identifying and correcting 
errors in the application of the decisionmaking guidelines only. 
Although some improvements have been made, these efforts are 
inadequate to 

--identify the extent of errors in the application of the 
decisionmaking guidelines, and 

--identify departures from the Commission's operating 
procedures, 

The Research Department identifies errors in the application 
of the decisionmaking guidelines by reviewing (1) copies of the 
decisions furnished to offenders, (2) problem cases identified 
by the National Appeals Board Commissioners or staff, and (3) 
cases which are identified for review by the Commission's auto- 
mated information system. The Research Department prepares and 
distributes quality control memos describing errors found to 
each regional office to inform the hearing examiners, Administra- 
tive Hearing Examiners, and Regional Commissioners of the types 
of errors occurring and to prevent their reoccurrence. Several 
improvements have resulted from these procedures. 

--Offenses listed in the decisionmaking guidelines have 
been clarified. 

--More complete explanations of parole decisions are 
provided to offenders. 

--Release date and months to be served are shown in the 
Notice of Action. This makes it easier to verify that 
the parole date given is correct and will result in the 
offender serving the desired number of months. 

--The number of very obvious errors have decreased (e.g., 
the amount involved in a property offense shown on the 
Notice of Action does not correlate with the offense 
severity shown). 
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--A third concurring vote is now required for a National 
Appeals Board decision to parole an offender sooner 
than specified by the guidelines. 

Although the procedures followed to identify errors in the 
application of the decisionmaking guidelines have resulted in 
some improvements, they do not identify the extent to which such 
errors may be occurring. The review of the Notices of Action on 
individual cases identify only obvious errors, such as a parole 
date outside the guidelines when the decision was to parole 
within the guidelines. It will not disclose errors resulting 
from inadequate file review or failure to properly consider all 
information in the file by regional officials. These errors 
may be disclosed through review of problem cases identified 
by the National Appeals Board Commissioners or staff. However, 
only a small percentage of all cases are appealed, and in those 
appealed, not all errors are detected. 

The extent of errors occurring in the application of the 
decisionmaking guidelines can be disclosed only through systema- 
tically reviewing case files from each region. A systematic 
review of case files has not been utilized because the Commission 
expressed the view it would lead to comparisons of how well 
the different regions were doing. Such comparisons are con- 
sidered to be organizationally dysfunctional by the Commission. 
We do not agree. 

Systematic reviews would identify the errors occurring most 
frequently and allow the Commission to concentrate corrective 
actions on these errors. If only one or two regions were making 
certain errors, they could be instructed in the correct applica- 
tion of those parts of the guidelines where errors were made. If 
all regions were making certain errors, the guidelines could be 
clarified or additional instructions provided to all regional 
staff. If this were done, it would result in more consistent 
application of the guidelines nationwide. 

In addition to the narrow focus of quality control at the 
national level, we noted a number of other problems at both the 
headquarters and regional levels that relate to quality control 
matters. Even though not all of the matters pertain directly to 
the application of decisionmaking guidelines, they demonstrate 
a need to tighten the process and improve day-to-day operations 
of the Commission. In some instances, action has been taken to 
ameliorate the problem. 

Failure to safeguard Witness 
Security Proqram case files 

Witness Security Program cases are among the most sensitive 
cases the Commission must deal with. Inadvertent disclosure of 
an individual's location or identity could jeopardize his or her 
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life. The Commission did not have adequate procedures to ensure 
security of case files. In fact, the Commission did not even 
have a list of people in the program that had been paroled or 
would be considered for parole in the future. Some corrective 
action has been taken on this issue since we discussed it with 
the Commission in March 1980: however, as of March 1982 it 
still did not have a complete list of offenders in the program 
who had been paroled or those eligible for parole. 

Parole granted prior to eligibility 
and to inmates not eligible for parole 

In a small number of cases we reviewed, parole had been 
granted to inmates before they were eligible. However, adherence 
to the statutory requirements that an individual be eligible for 
parole before he or she is released is so basic that the Commis- 
sion's failure to do so in any case is significant. Of greater 
significance is the fact that the Commission has conducted parole 
hearings for offenders who were not eligible for parole under any 
circumstances, and in one instance an offender was actually released 
(see ch. 4). 

Orders not signed 

Regional Commissioners are required by the Commission's 
procedures manual to sign all orders establishing a release 
date. Compliance with this requirement varied. In the North- 
Central region, all orders were signed by the Regional Commis- 
sioner. In the other four regions, we found that in 39 of 258 
cases we examined, orders were not signed. Further details are 
presented in the following table. 

Region 

Number of cases 
Number of where orders 

cases reviewed were not signed 

Northeast 42 9 

North-Central 84 0 

Southeast 

South-Central 81 19 

Western 40 1 - 

Total 342 39 - - 
Correspondence showed that Parole Commissioners in these regions 
mistakenly assumed that their signatures were not required if an 
offender's sentence fell within or below the timeframes in the 
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Commission's guidelines. In January 1980, the Commission clari- 
fied its procedures,to correct this problem. 

Failure to comply with 
statutorv time lirn= 

Statutory time limitations for various Commission actions 
are incorporated in the Commission policies. These include the 
time within which an offender must be notified of the decisions 
in his or her case and the time permitted to decide an appeal. 
The regional offices and the National Appeals Board failed to 
act within these statutory time limits in 81 percent of the 
cases we reviewed, This is discussed in more detail beginning 
on page 44. 

Failure to obtain required 
concurre= of other Commissioners 
when changing parole dates 

Regional Commissioners may change parole recommendations 
that are outside the guidelines to the nearest guideline range. 
Any other chanqes that exceed 6 months require the concurrence 
of another Commissioner. In regional appeals, Commissioners are 
further limited in that they need the concurrence of another 
Commissioner to establish a more favorable parole date. 

Compliance with these limitations varied. This was caused 
in part because Commissioners believed these limitations applied 
if the Regional Commissioner was correcting an error, while others 
did not. The Commission recently clarified its procedures to 
specify when these limitations applied in correcting errors. 

Corrections made by clerical 
staff are not reviewed 

A clerical review is made of each case before the Notice of 
Action is mailed to the offender. This review is to ensure that 
the 

--offense severity and salient factor score shown in the 
Notice of Action are correct, 

--guideline range selected is correct on the basis of the 
offense severity and salient factor score shown, 

--parole date will result in the offender serving the number 
of months specified, and 

--number of months to be served correctly reflects the 
decision to parole within or outside the guidelines. 
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Corrections resulting from this review should be evaluated to 
determine the impact, if any, on the parole decision. This is 
not done in all regions. For example, in the South-Central 
Region the clerical staff simply corrected the error and mailed 
the Notice of Action to the offender. The change was not 
reviewed by the Administrative Hearing Examiner or the Regional 
Commissioner. This practice could change the intended result 
of the parole decision. For example, if the intended result is 
to parole 6 months above the guideline range, and the guideline 
range selected by the hearing examiners is incorrect, correction 
of only the guideline range will lead to a different result. 
This is illustrated below. 

Decision .- 

Guideline range 
Parole 

at - 
Months above 
guidelines 

Incorrect 26-34 months 40 months 6 months 

Corrected 18-24 months 40 months 16 months 

If the offender is to serve 6 months above the guidelines, then 
both the guideline range and the parole decision must be changed. 
This will not occur unless the correction is reviewed to deter- 
mine its impact on the parole decision. 

Contract typists not 
properly supervised 

The Commission was advised by its General Counsel in 1977 
that because of the sensitivity of Parole Commission records, 
contract typists must be supervised directly by Federal em- 
ployees. In October 1978, the internal audit staff of the De- 
partment of Justice recommended that the Commission cease its 
practice of retaining contract typists who had no security 
clearances to type hearing summaries. These recommendations 
were not implemented. 

We found no evidence that any contract typists had security 
clearances and many were routinely working unsupervised in their 
homes. Also, some of the contract typists were regularly typing 
hearing summaries on witness protection cases. Parole Commis- 
sioners told us that hearing summaries on witness protection 
cases should be typed only by Commission employees; however, only 
one Regional Commissioner had issued guidelines implementing this 
procedure. 
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Poor controls over payments 
for contract typing services 

The internal audit staff of the Department of Justice re- 
ported in October 1978 that none of the Commission's offices 
was reviewing the work of contract typists to assure that the 
work performed agreed with the billings received. Our review 
at the Commission's Southeastern Regional Office disclosed that 
vouchers for contract typing were being approved for payment with 
no assurance that the services had been performed or the bills 
were proper. In fact, we found that relatives of Commission 
employees were hired as contract typists in this office, in- 
cluding the husband of the Regional Commissioner's secretary, 
and the daughter of the Administrative Officer. Inquiries made 
by the Commission after we surfaced this issue disclosed that 
the relatives were not doing any typing. The employees, however, 
claimed that they were doing the typing at home. The Chairman 
of the Commission referred this matter to the Department of 
Justice for further investigation. 

SYSTEM NEEDED TO ENSURE COMPLIANCE 
WITH STATUTORY REQUIREMENT TO MAKE 
PAROLE DECISIONS 

One of the major criticisms of Federal parole practices in 
the past centered around long delays before offenders received 
notification of parole decisions. The Parole Commission and 
Reorganization Act of 1976 (18 U.S.C. 542.01 et seq.) attempted 
to eliminate this problem by requiring the Commission to make 
parole decisions in writing within a specific time frame. 

Our review showed that the Commission does not have a system 
to ensure that parole decisions are made within the time frames 
specified by law. We found long delays before decisions on ini- 
tial parole hearings, regional appeals, and national appeals were 
communicated to offenders. Our review of 3,448 cases showed that 
in 2,783 cases, or 81 percent, the Commission did not comply with 
the law. 

Initial parole decisions are -- 
not processed in a timely manner 

The Parole Commission and Reorganization Act of 1976 (18 
U.S.C. s4206(b)) provides that an offender shall be furnished 
with a written notice of the parole decision in his or her case 
within 21 days, excluding holidays, after the date of the parole 
hearing. To implement this provision, the summary of the hearing 
must be typed, the Administrative Hearing Examiner must analyze 
the case and the recommendations of the hearing examiners, the 



Regional Commissioner must review the hearing examiners' recom- 
mendations and make a decision on the case, and a written notice 
of the decision must be mailed to the offender. 

All of the Commission's five regional offices were exper- 
iencing problems in consistently meeting the 21-day requirement. 
Our review of 342 cases processed by the five offices showed that 
in 161 cases, 47 percent, the Commission exceeded the 21-day 
time frame. We found that for 52 cases the Commission took at 
least 42 days before sending the offender a written notice of the 
parole decision. We found no evidence that the Commission 
delayed decisions in these cases to obtain additional information 
from other agencies. Further details are presented in the 
following table. 

Region 
Number of cases 

reviewed 

Number of days to 
process decision 

within 21 Over 21 
- - - (note a) - - - 

Northeast 42 34 8 

North-Central 84 40 44 

Southeast 95 6 89 

South-Central 81 80 1 

Western 40 21 

Total 342 181 161 - Z - 
a/Since we could not determine when the offender received the - 

notice, the figures shown in the table include only the time 
the Commission took to process the decision. 

The most serious delays were occurring in the Commission's 
Southeastern Region where, in about 96 percent of the cases we 
reviewed, offenders were not notified in writing of their parole 
decisions within 21 days. The following cases illustrate some 
of the delays experienced. 

--Donna received an initial parole hearing on September 25, 
1979, and her written parole decision was dated 63 days 
later. In this case, it took 41 days for review of the 
hearing examiners' recommendations and 22 days to process 
the decision after it was made by the Regional Commis- 
sioner. 

--Barbara was given an initial parole hearing on July 17, 
1979, and her written parole decision was dated 62 days 
later. There were delays throughout the entire cycle 
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on this case, but most notable was the fact that it took 
35 days to process the decision after it was made by 
the Regional Commissioner. 

--George was given an initial parole hearing on July 18, 
1979, and his written parole decision was dated 61 days 
later. In this case, 41 days passed before the hearing 
examiners' recommendations were reviewed and an additional 
20 days passed before the written decision was sent to 
George. 

Decisions on regional appeals 
are not made in a timelv manner 

The Parole Commission and Reorganization Act of 1976 (18 
U.S.C. $4215(a)) provides that an offender may submit a written 
appeal of the parole decision to the responsible Regional 
Commissioner within 30 days of the date of the initial decision. 
Upon receipt of the appeal, the case is examined by an analyst 
who makes a recommendation on the merits of the appeal to the 
appropriate Regional Commissioner. By law, the Regional Commis- 
sioner must reaffirm, modify, or reverse the original decision 
within 30 days after the appeal is received in the office, and 
must inform the applicant in writing of the decision and the 
reasons therefor. 

All five of the regional offices were experiencing problems 
in consistently meeting the 30-day time frame established in the 
statute. Our review of 118 appeals processed by the Commission's 
five regional offices showed that in 66 cases, or 56 percent, the 
30-day time frame was exceeded. We found that in 22 cases, it 
took at least 60 days to make a decision on the appeal. 

Region 

Number Number of days to make 
of cases decisions on appeals 
reviewed 30 or less Over 30 Over 60 

Northeast 13 11 2 0 
North-Central 25 5 14 6 
Southeast 37 5 21 11 
South-Central 28 26 2 0 
Western 15 5 5 5 - - - 

Total 118 52 44 22 - X - - 



Three of the five regional offices experienced serious 
problems in making decisions on appeals in a timely manner. 
The following cases illustrate some of these delays. 

--Jack's appeal was received at the Southeast Region 
on September 23, 1979. The appeal was not reviewed by 
an analyst until January 3, 1980, or 102 days after it 
was received. The Regional Commissioner reviewed the case 
on January 15, 1980, and the offender was sent a notice 
of the decision on January 21, 1980, after 120 days. 

--Harold's appeal was received at the North-Central Region 
on October 29, 1979. The appeal was not reviewed by an 
analyst until February 5, 1980, or 99 days after the 
appeal was received. The Regional Commissioner reviewed 
the case on February 8, 1980, and the offender was sent 
a notice of the decision on February 11, 1980, after 105 
days. 

--Steve's appeal was received at the Commission's Western 
Region on May 29, 1979. The appeal was not reviewed by an 
analyst until June 27, 1979, or 29 days after it was 
received. The Regional Commissioner reviewed the case on 
July 3, 1979, or 6 days later, and modified the previous 
decision. However, the notice of the decision was not 
sent to Steve until October 24, 1979, or 113 days after 
the Regional Commissioner made a decision. 

Major delays encountered in 
making decisions on national appeals 

The Commission's National Appeals Board has not complied 
with the requirements contained in 18 U.S.C. $4215(b) requiring 
that decisions on national appeals be made within 60 days of 
their receipt. To the contrary, the Commission's records showed 
that in calendar year 1980 2,988 appeals were processed, but 
86 percent of the cases, or 2,556, took in excess of 60 days 
before decisions were made. 

The Parole Commission and Reorganization Act of 1976 (18 
U.S.C. $4215(b)) provides that any final decision by a Regional 
Commissioner on a regional appeal which is adverse to the offen- 
der may be appealed to the National Appeals Board. The offender 
has 30 days from the date of the regional decision to file an 
appeal with the National Appeals Board. Upon receipt of the 
appeal, the case is then reviewed by an analyst who makes a 
recommendation on the merits of the appeal to the National 
Appeals Board. By law, the National Appeals Board must reaffirm, 
modify, or reverse the decision of the Regional Commissioner and 
notify the offender in writing of the decision and the reasons 
therefor. The law requires a decision be made on the appeal 
within 60 days after it has been received at headquarters. 
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The following table shows details on actions of the National 
Appeals Board during calendar year 1980. 

Appeals Processed 
Total Within 

--.-m 
Between 61 Over 

Region 60 appeals days and 120 days 120 days 

North-Central 624 63 546 15 

Northeast 701 150 547 4 

South-Central 628 103 510 15 

Southeast 687 76 592 19 

Western 348 40 286 22 - 

Total 2,988 432 2,481 75 - ZZZ 
Our review of 200 appeals submitted to the National Appeals 

Board through the Commission's five offices showed that in 177, 
or 88 percent, the 60-day requirement was exceeded. Further 
details on these cases are presented below. 

Region 

Number of days to make 
Number of cases decisions on appeals 

reviewed less than 60 Over 60 Over 90 

Northeast 51 7 14 30 

North-Central 37 0 21 16 

Southeast 25 5 15 5 

South-Central 62 10 29 23 

Western 25 1 4 20 - - - 

Total 200 23 83 94 - - =St E 
The seriousness of this problem is illustrated by the fact that 
for 94 cases, or 47 percent, more than 90 days elapsed before 
the decision on the appeal was made. Following are examples of 
the delays in processing decisions on national appeals. 

--Bob's appeal was received by the National Appeals Board 
on March LO, 1980. The case was reviewed by an analyst 
on March 25, 1980, or 15 days later. The enabling 
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legislation requires that appeals be reviewed by at least 
two National Commissioners. The first Commissioner com- 
pleted review of the case on May 30, 1980. A second Com- 
missioner completed review of the case 5 days later. It 
then took 14 additional days to prepare a written notice 
of the decision. The total time required to process 
this case was about 100 days. 

--Joe's appeal was received by the National Appeals Board 
on April 5, 1979. The case was reviewed by an analyst 
on May 17, 1979, or 42 days later. The first Cammissioner 
completed review of the case on June 20, 1979, or 34 
days after the analyst completed his review of the case. 
About 1 month later on July 17, 1979, a second Commis- 
sioner completed review of the case and disagreed with 
the first Commissioner. A third Commissioner completed 
review of the case on July 18, 1979, and disagreed with 
the other two Commissioners, thus necessitating that 
the case be referred to a Regional Commissioner in hopes 
of obtaining a second concurring vote on the appeal. 
The additional vote was obtained 10 days later, and it 
took an additional 16 days to prepare a written notice 
of the decision for Joe. The total time required to 
process this case was about 130 days. 

--Jim's appeal was received by the National Appeals Board 
on June 11, 1979. The case was reviewed by an analyst 
on July 31, 1979, or 50 days after the appeal was re- 
ceived. The first Commissioner completed review of the 
case on September 11, 1979, or 42 days after the analyst 
completed review of the case. A second Commissioner 
completed review of the case on September 25, 1979, or 
14 days later, and disagreed with the first Commissioner. 
Because of the split decision, a third Commissioner 
completed review of the case on October 9, 1979, or 14 
days later. Two additional days were taken to prepare 
the written notice of the decision to Jim. The total 
time required to process this case was about 122 days. 

--Terry's appeal was received by the National Appeals Board 
on March 24, 1980. The case was reviewed by an analyst 
on April 22, 1980, or 29 days later. The first Commis- 
sioner completed review of the case on May 22, 1980, or 
30 days after the analyst completed review of the case. 
The second Commissioner completed review of the case on 
June 4, 1980, or 13 days later, and disagreed with the 
first Commissioner. Because of the split decision, a 
third Commissioner completed review of the case on July 2, 
1980, or 28 days later. It took an additional 13 days 
to prepare the written notice of the decision on Terry's 
case. The total time required to process this case was 
about 113 days. 



In 1979, the National Appeals Board became concerned over 
the length of time required to process appeals and the growing 
backlog of national appeals. In order to facilitate processing 
of national appeals, the National Appeals Board began using a 
summary docket for certain categories of appeals. Cases placed 
on the summary docket do not receive a detailed review by a case 
analyst and are reviewed simultaneously by two Commissioners. 
The seven categories of national appeals which were susceptible 
to speedy decisionmaking included cases where (1) the parole 
decision is already below the parole guidelines, (2) the parole 
date is within 1 year, (3) the parole date is within 6 months 
of the eligibility date on a regular adult sentence, and (4) the 
parole date is the earliest eligibility date. 

We found that this procedure has helped relieve some of the 
delays in processing national appeals, but better case management 
practices are needed to ensure that the 60-day time frame in the 
statute is met. In calendar year 1980, the Commission's records 
showed that 754 cases were handled on the summary docket. Our 
analysis of these records showed that 520, or 69 percent, handled 
through the summary docket procedures exceeded the 60-day time 
frame. Further details are presented in the following table. 

Region 
Number of days to process decision 

cases 60 or less Between 61 and 120 Over 120 

200 76 123 1 

North-Central 132 36 94 2 

Southeast 178 44 134 0 

South-Central 167 53 113 1 

Western 77 25 51 1 - 

Total 754 234 515 5 
Z iZZZ ;z, 

Regional and National Commissioners told us that more atten- 
tion must be given to this problem to ensure that parole de- 
cisions are furnished to offenders within the time frames speci- 
fied in the Parole Commission and Reorganization Act of 1976. 
They also stated that a system should be established to ensure 
that these requirements are met. 

CONCLUSIONS 

The Parole Commission needs to improve the procedures it 
follows when making parole decisions. We found inconsistencies 
in parole decisions both within and among the Commission's five 
regional offices, in part, because guidelines used by hearing 
examiners to make parole recommendations were subject to varying 
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interpretation, and hearing examiners had not received adequate 
training in their use. Our analyses of the assessments made 
by the Parole Commission's hearing examiners on the 30 cases 
we selected provide ample evidence of the need for improvement 
in the area. The Commission should continue to seek funds for 
training and look for opportunities to reallocate funds for 
this purpose in its existing budget. 

We also believe that the criteria for awarding superior 
program achievement needs to be clarified and that the need for 
two separate inmate reward systems--one for the Bureau of Prisons 
and the other for the Commission--should be reassessed. 

Quality of case analysis also must be improved. Hearing 
examiners were making erroneous decisions because they were not 
sufficiently analyzing the material in offenders' files. Hearing 
examiners were not examining case files until immediately before 
an offender's parole hearing, generally spent less than 20 
minutes reviewing them, and, in most cases, only one of the two 
hearing examiners present at the hearing looked over the material 
prior to formulating a parole recommendation. Moreover, the 
resulting errors were not detected and corrected during subse- 
quent reviews. Only 6 percent of the 182 errors we found in our 
examination of 342 cases had been corrected. In our opinion, 
regional reviews would be more effective if the reviewer examined 
the support for making a recommendation rather than just examin- 
ing whether the time to be served was reasonable on the basis of 
the recommendation that was made. 

Finally, the Commission needs a system to ensure that parole 
decisions are made within the time frames required by the Parole 
Commission and Reorganization Act of 1976. The Commission did 
not comply with the law in 2,783 of the 3,448 cases we reviewed. 

RECOMMENDATIONS 

We recommend that the Chairman of the United States Parole 
Commission: 

--Clarify parole decisionmaking guidelines so that varying 
interpretations among hearing examiners will be minimized. 

--Work with the Bureau of Prisons to develop criteria for 
determining what constitutes superior program achievement 
by offenders and the conditions necessary for advancing 
parole dates. The Commission should also make sure such 
decisions are documented and work with the Bureau to 
resolve the question of whether two reward systems are 
necessary. 



--Improve the quality of case analysis by hearing examiners 
by (1) allotting sufficient time to properly analyze the 
material in offenders‘ files well in advance of parole 
hearings, (2) requiring that both examiners assigned 
to a hearing fully analyze the information in offenders' 
files and participate in the hearing, (3) refining the 
pre-hearing process being implemented in the regions, 
and (4) changing the Commission's procedures and seeking 
amendments to 18 U.S.C. $4208 so that sufficient time 
will be available for hearing examiners to obtain missing 
information or obtain clarification of information prior 
to the parole hearing. 

--Develop an effective quality control system in the regions 
and at headquarters. The system should provide for review 
of case file material to ensure that pertinent information 
is considered and that panel recommendations are made 
in accordance with Parole Commission procedures. 

--Establish a system to ensure that parole decisions are 
made within the time frames required by the Parole Commis- 
sion and Reorganization Act of 1976. 

AGENCY COMMENTS AND OUR EVALUATION 

The Parole Commission commented on a draft of this report 
by letter dated March 19, 19S2. (See app. I.) The Commission 
agreed with the recommendations in this chapter and identified 
a number of corrective measures either taken or in process to 
improve its parole release guidelines. However, the Commission 
expressed some disagreement with certain information in the 
draft. It expressed serious reservations about the analyses 
in certain sections of the chapter which, accordinq to the 
Commission, were inadequate methodologically and misleading 
as presently written. A detailed discussion of these matters 
follows. 

The Commission stated that the 30 cases we used in testing 
the consistency of hearing examiners' interpretations of the 
parole guidelines (1) were not selected randomly, (2) were not 
"representative" of the types of cases heard by the Commission, 
and (3) were unusually complicated cases that were missing crit- 
ical information. We acknowledge that the 30 cases were selected 
judgmentally rather than randomly. However, we selected them 
without any prior knowledge of their relative degree of difficulty 
or the adequacy of information contained in the files. We care- 
fully reviewed the 30 case files and provided the hearing exam- 
iners with all of the information that was available when the 
initial parole decisions were made by the Commission. Regarding 
the Commission's comments about the files being incomplete, it 
should be noted that (1) we gave hearing examiners the option 
of stating that sufficient information was not available 
to properly establish the parole guideline ranges and some 
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hearing examiners exercised this option; and (2) if essential 
information was missing, it is likely that it was also missing 
when the actual decisions on the 30 cases were made. In this 
regard, chapter 4 points out that the Commission is making 
many parole release decisions without receiving all the infor- 
mation it needs from other components in the criminal justice 
system to properly apply its parole release guidelines. 

Regarding the Commission's comment that the 30 cases are 
not representative of the types of cases generally seen by the 
Commission, we acknowledge that we did not attempt to select 
"representative" cases. We did not perform a detailed analysis 
of the case files prior to their being chosen. Thus, we would 
have had no way of assessing their representativeness. However, 
we noted that the annual reports prepared by the Administrative 
Office of the United States Courts clearly show that the major 
categories of offenses for which offenders received terms of 
imprisonment during fiscal years 1979 through 1981 were included 
in our sample cases. 

The Commission stated that another problem with our meth- 
odology is that the test did not closely replicate Commission 
practice. Specifically, the Commission pointed out that our 
test did not allow for an interview with the offender or provide 
an opportunity for consensus decisionmaking by panels of two 
hearing examiners. The Commission's statements are not relevant 
to our findings. First, our test was done to determine how well 
hearing examiners understood the guidelines. We did not compare 
the decisions we received with the actual decisions that were 
made. If we had, interviews with offenders would certainly 
have been a factor. Second, our observations of 290 initial 
parole hearings showed that consensus decisionmaking between 
hearing examiners was not occurring. As discussed on pages 32 
and 33 of this report, we found that two-thirds of the time 
only one hearing examiner reviewed the case file. In the remain- 
ing cases, a second examiner reviewed the case file for an average 
of only 3 minutes. 

The Commission also stated that its research unit con- 
ducted two studies which disclosed a much greater consistency 
in the interpretation of the parole guidelines than our study. 
We acknowledge the research unit's findings; however, its 
studies were not comparable to ours in that they did not request 
hearing examiners to independently assess each case. We believe 
that a June 1981 study of the Commission's guidelines conducted 
by Arthur D. Little, Inc., for the National Institute of Correc- 
tions clearly supports our position on the need for clarifying 
the guidelines. This study, which used the same 100 cases in- 
cluded in the most recent study by the Commission's research 
unit, concluded: 



"There is no established standard aaainst which to 
measure the consistency of a guidelines system, i.e., 
no research has documented or even suggested that a 
system must be 98% or 90% consistent in order to be 
deemed a success. The rate of agreement between the 
ADL [Arthur D, Little! research team and the actual 
U.S.P.C. [United States Parole Commission? guidelines 
rating-- if truly reflective of the consistency of this 
system-- suggests a consistency rate of from 61% to 72%. 
(The 61% fiqure includes researchers error: the 72% 
figure eliminates it.) That rate, simply on the grounds 
of common sense, appears to leave room for improvement. 
The number of disagreements further suggests that the 
Parole Commission retains a great deal of latitude in 
the discretion it exercises in defining both offense 
severity and risk * * *." 

* * * * * 

"Concurrent with Arthur D. Little's study of consist- 
ency in the U.S. Parole Commission, the Commission's 
research staff conducted a similar analysis using the 
same sample of cases as did ADL. Our findings are, 
as might be expected, somewhat different than those 
of the Parole Commission staff. Their research staff 
were much less likely to disagree with actual panel 
ratings as a result of error-- they were clearly more 
familiar with the guidelines than are we. In addition, 
they were less likely to view certain aspects of the 
guidelines as unclear. This was not surprising, since 
this staff has been involved since the very beginning 
in guideline development and is more familiar with the 
intricacies of the guidelines and supporting policy 
than the typical hearing examiner * * *." 

The Commission stated that it appeared from our discussion 
of superior program achievement that we misunderstood several 
issues and it also took issue with our statement in the report 
that several Commissioners expressed dissatisfaction with the 
concept of superior program achievement. Based on the Commis- 
sion's response, we believe it has misunderstood our point. We 
are saying that criteria must be established to define what con- 
stitutes superior program achievement. The program has been in 
operation over 29 months and criteria has not been established. 
Also, the Chairman stated that the confusion over superior pro- 
gram achievement was resolved at a December 1981 meeting. We 
were present at that meeting and little time was spent discussing 
superior program achievement. After the meeting, we talked with 
several Commissioners who told us that they were still dissatisfied 
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with superior program achievement and that it had been a mistake 
to implement it. The Department of Justice also commented on 
superior program achievement in its April 16, 1982, comments on 
this draft report (see app. II). The Department concurred that 
superior program achievement needs to be defined and stated that 
the Bureau of Prisons would work with the Commission on this 
matter. 

The Commission stated that we made an unfair comparison in 
the report by contrasting split decisions between hearing exam- 
iners (after a hearing with the prisoner and an opportunity for 
discussion) with disagreements between examiners that occurred 
during the prehearing review process. The Commission did not 
offer any explanation for its position and we do not understand 
its concern. From our observations of 290 parole hearings at 
14 Federal correctional institutions, we concluded that consensus 
decisionmaking by panels of hearing examiners was not occurring 
because only one hearing examiner was analyzing most cases. As 
discussed on pages 34 and 35 of this report, the pilot project 
in the South-Central Region clearly demonstrated the benefits to 
be gained by having two hearing examiners independently review 
each case. 

The Commission also questioned the reliability of the 
statistics in our report on the number of cases where the hearing 
examiners made errors in applying the parole guidelines. Con- 
trary to the Commission's position, we believe our statistics are 
accurate and provide evidence of a signficant problem. In this 
regard, we randomly selected a sample of 342 cases from a uni- 
verse of 1,069 in 10 judicial districts where offenders were sen- 
tenced in 1979 to a term of imprisonment in excess of 1 year. Our 
analysis showed that the hearing panels made errors in the appli- 
cation of the guidelines in 182 cases. In 125 of the 182 cases, 
these errors could have affected the amount of time the offender 
served in prison. We do not agree with the Commission that our 
study is incorrect because the Commission did not find as many 
errors as we did. We have already discussed many of these errors 
with officials in the Commission's regional offices and will have 
further discussions if the Commission so desires. 

The Commission's comments refer to statements in the report 
concerning quality control practices which it believes are mis- 
leading and incorrect. First, the Commission believes that our 
statement in the report that quality control applies only to the 
application of the guidelines is misleading and is contradicted 
elsewhere in the report. However, the Commission did not elabor- 
ate on why it considered the statement misleading and we found 
no evidence of any contradictory statements in our report. 
Second, the Commission took the position that it has made sys- 
tematic reviews of case files from all regions. We disagree. 
While the Commission's research unit made studies in 1980 and 
1981 which involved a total of 200 cases, the principal focus of 
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these two studies was on the clarity of the parole guidelines 
rather than a regular on-line quality control function. We 
believe that an effective quality control function requires 
the systematic sampling of case files from each region on a 
continuing basis. 

The Commission expressed some concern in its comments over 
budgetary problems that it is experiencing and the need for 
additional resources. Some immediate relief would be available 
to the Commission if it modified the prompt hearing/presumptive 
date procedures referred to on page 11 of its comments. Under 
these procedures, the Commission conducts initial parole hearings 
for every offender who has a sentence of less than 30 years gen- 
erally within 120 days after his/her arrival at a correctional 
institution. These hearings could be delayed for those offenders 
whose earliest parole eligibility dates are far into the future. 
Other areas in which the Commission could achieve more efficient 
use of resources are discussed in chapter 3. 
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CHAPTER 3 

LEGISLATIVE CHANGES COULD RESULT 

IN IMPROVED PAROLE DECISIONMAKING 

Legislation is needed to improve the organizational struc- 
ture and operational efficiency of the Commission. Specifically, 
the Commission needs to seek legislative changes to 

--clarify the role of the National Appeals Board, 

--facilitate the formulation of Federal parole policy, and 

--eliminate requirements for certain activities that 
are not productive. 

The National Appeals Board has reversed a high percentage of 
the parole decisions of Regional Commissioners--about 27 percent 
during fiscal years 1978 through 1980. We found that in many 
of these cases there was no finding that the initial decision 
materially deviated from the parole guidelines. In some deci- 
sions, the National Appeals Board attempted to establish parole 
release dates which were prior to offenders' statutory parole 
eligibility dates. 

We also found that important policy questions were not 
addressed and resolved in a timely fashion because the responsi- 
bilities of the Regional Commissioners did not enable them to be 
available for full-Commission meetings more than once or twice 
each quarter. Centralization of the Parole Commissioners appears 
to be one option that would enable the Parole Commissioners to 
spend sufficient time together to discuss and resolve varied and 
complex issues that occur. Finally, the Commission is spending 
about $490,700 annually for certain activities which are required 
by legislation, but no longer are needed. 

ROLE OF THE NATIONAL APPEALS 
BOARD SHOULD BE CLARIFIED 

The National Appeals Board has reversed a high percentage of 
Regional Commissioners' decisions without a finding that the 
initial decision materially deviated from the parole guidelines. 
In some of these reversals, the National Appeals Board attempted 
to establish parole release dates which were prior to offenders' 
statutory eligibility dates for parole. This problem could be 
remedied if the role of the National Appeals Board and how it 
will carry out its responsibilities were more clearly defined in 
the applicable statutes (18 U.S.C. $4201 et%.). - 

The Parole Commission and Reorganization Act of 1976 
(18 U.S.C. $4215(b)) p rovides that any final decision by a 
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Regional Commissioner on parole release which is adverse to 
the offender may be appealed to the National Appeals Board for 
reconsideration. The act states that the National Appeals Board 
is empowered to reaffirm, modify, or reverse the decision of a 
Regional Commissioner and that it must advise the offender in 
writing of the reasons for its decisions. The only additional 
guidance on the role of the National Appeals Board and how it 
will carry out its responsibilities is contained in the legisla- 
tive history of the act. It states: 

tr* * * Review procedures should be designed to iden- 
tify and resolve decision patterns involving signifi- 
cant inconsistencies between regions or involving 
departures from national parole policies promul- 
gated by the Commission." 

Our review showed that there was extensive discussion among 
Parole Commissioners on the role of the National Appeals Board 
at the Commission's February 23, 1979, meeting. Several Regional 
Commissioners voiced displeasure over the National Appeals 
Board's practice of frequently reversing their decisions when 
no errors were made and no reasons were given for the changes. 
One Regional Commissioner formally expressed this concern to 
all Parole Commissioners on April 3, 1979. His letter stated: 

"The present divided Commission-organizational struc- 
ture particularly to the NAB [National. Appeals Board] 
allows the NAB to set policy, when that is the respon- 
sibility of the full Commission by statutes and cannot 
be delegated: it allows the NAB to reverse a case 
because they are in disagreement with the Regional 
Commissioner rather than being limited to reversal only 
for procedural or factual error. The NAB has tinkered 
with decisions, by moving cases below or within the 
guidelines. The NAB has considered matters not raised 
on appeal and has voted accordingly, when their author- 
ity is limited to consideration of the issues raised 
by the prisoner in his appeal * * *." 

Another Regional Commissioner in a letter dated April 3, 1979, 
to other Commissioners also expressed concern about the actions 
of the National Appeals Board. His letter stated: 



"* * *Unfortunately, NAB has given unwarranted 
relief to those in organized crime, those who have 
committed violent acts and also to those who are 
considered habitual or professional criminals. 
Their only interest seems to be their concept of 
fairness to the inmate. Justice, accountability, 
and protecting society seem beyond their grasp. 
Their voting patterns raise many questions that 
staff of other agencies and the public are confused 
about. The integrity of the Commission has been 
questioned and our general reputation is the lowest 
that I have ever seen it." 

To deal with this problem, several Commissioners drafted a 
proposed rule change that would have required the concurrence of 
all three Commissioners on the National Appeals Board to modify 
or reverse a decision of a Regional Commissioner. The Chairman 
of the Commission asked the Commission's General Counsel for an 
opinion on this matter. In response, the General Counsel's 
April 1979 letter stated: 

"My conclusion is that the proposal is techni- 
cally permitted by the governing statutory section. 
Moreover, if the intended effect of the proposal 
is to restore a proper balance of authority between 
the Regional Commissioners and the National Appeals 
Board (and not to create an imbalance), then it is 
in accord with the spirit of the law as well. 

"* * * As I discuss below, I think a bona fide 
case could be made at present that the National 
Appeals Board has itself exceeded its intended 
role of reducing disparity between the regions, 
and is instead setting policy for the Commission 
to an unwarranted extent * * *." 

* * * * * 

"What we have in the proposal under discus- 
sion is an attempt to heal an apparent rift between 
the 'decision patterns' of the National Appeals 
Board on the one hand, and the Regional Commis- 
sioners on the other. If such a disagreement of 
approach exists, it is a matter that I think should 
be resolved, for it would work against the Congres- 
sional intent which was that the Commission maintain 
a national parole policy and consistent decisional 
patterns. 



"The Commissicr, would thus be carrying out 
the Congressional intent by making an appropriate 
procedural change designed to restore the func- 
tion of national appellate review to its original 
purpose of reducing disparities between the deci- 
sion patterns of the various regions. If the 
National Appeals Board is establishing a decision 
pattern of its cwn, then it is unavoidably setting 
policy for the rest of the Commission, a role that 
I do not believe the Congress contemplated for it." 

At its August 1979 meeting, the Commission voted to amend 
its rules to require the concurrence of all three Commissioners 
on the National Appeals Roard when a reversal or modification 
of a Regional Commissioner's decision within or above the guide- 
lines would result in a parole date below the guidelines. Part 
of the Commission's rationale for this change was that appellate 
decisions to set a parole date below the guidelines had raised 
some concern within the Commission about whether the decisions 
conformed to general Commission practice. 

However, the decision of a Regional Ccmmissioner can still 
be reversed if only two Naticnal Commissioners feel that the 
offense severity rating or salient factor sccre were incorrectly 
established. In effect, the concurrence of three National 
Commissioners is necessary only when there is agreement on the 
severity rating and the salient factor score, but the National 
Appeals Board has decided to reverse a Regional Commissioner's 
decision for parole within or abcve the guidelines to below 
the guidelines. 

In April 1981 the Chairman of the Commission asked the 
Ccmmission's General Counsel for a legal analysis of the statu- 
tory role ant? authority of the National Appeals Eoard. The 
General Counsel's May 1981 letter stated: 

"We conclude that the National Appeals Board's dele- 
gated authority does not at present permit the es- 
tablishment of new policy and procedures by innovative 
case decisions, or permit such substitutions of dis- 
cretion." 

* * * * * 

‘I* * * we see the National Appeals Board as neces- 
sarily serving two purpcses: (l? The National Appeals 
Board exercises decisional discretion tc correct a 
decision or a pattern of decisionmaking that signi- 
ficantly departs from the norm established by the 



other regions. (2) The National Appeals Board cor- 
rects decisional error * * * or Procedural error, if 
the case departs from a specific-rule or policy prc T -- --- 
vious&promulgated by the Commission? --- .~ - --------- 

* * * * * 

"The application of Constitutional principles and 
caselaw to Commission actions by the National Appeals 
Board is also a sensitive area. It would be better 
if legal principles were first interpreted and trans- 
lated into Commission rules and policies before 
application to specific cases." 

For the past 3 years, there has been strong disagreement 
among Parole Commissioners over the proper role of the National 
Appeals Board and how it should carry out its responsibilities. 
At least two committees have been established to study this 
problem; however, no agreement has been reached. Several Parole 
Commissioners and staff members believed that this issue would 
never be resolved, and staff told us that legislation was needed 
to clarify the role of the National Appeals Board. 

The Commission's records showed that for fiscal years 1977 
through 1980, the percentage of Regional Commissioners' decisions 
modified or reversed by the National Appeals Board had increased 
significantly as shown in the following chart. 

Category - 

Appeals filed 

Fiscal year ---------__I___ 
1g77 1978 1979 1980 -- -- 

1,744 2,015 2,727 3,244 

Number of decisions 
reversed 

223 524 829 792 

Percent reversed 12.8 26.0 30.4 24.4 

We selected 200 cases which were appealed to the National 
Appeals Board during 1979 and 1980. Our review showed that in 
about 60 percent of these cases, reversals were made to the 
Regional Commissioners decisions even though there were no 
findings that the Regional Commissioners had made errors in 
the application of the guidelines or that their personal judg- 
ments in reaching these decisions were unsound. Several exam- 
ples follow: 

--Dale was serving a sentence in a State 
correctional institution for burglary 
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when he escaped. On December 30, 1967, he 
stole a truck, kidnapped four children, and 
raped a 12-year old girl at gunpoint. While 
in custody on these charges, Dale along with 
three other Federal prisoners and five State 
prisoners escaped from jail. During the 
course of the escape, the jailer was injured 
which resulted in his hospitalization for some 
time. Dale was recaptured the same day and 
later sentenced on June 21, 1968, in the dis- 
trict of Nevada to 40 years for kidnapping. 
In December 1978, he was given a parole hearing. 
The information in the file showed that Dale 
led a life of criminal involvement from his 
earliest juvenile years to the latest offense. 
He had a salient factor score of 1 and the 
offense severity was classified as greatest. 
The parole guidelines called for 72 plus 
months with no upper limit. After Dale had 
been in custody about 132 months, the Regional 
Commissioner denied parole and scheduled Dale 
for a reconsideration hearing in 4 years. The 
notice of action stated: 

"* * * Your offense behavior has been 
rated as Greatest severity because of 
aggravated sexual assault and kid- 
napping. * * * After review of all 
relevant factors and information pre- 
sented, It [sic] is found that your 
release at this time would depreciate 
the seriousness of your offense 
behavior and this is incompatible 
with the welfare of society * * *." 

Dale appealed the decision to the Regional Com- 
missioner who affirmed his previous decision. 
Then, Dale appealed the decision to the 
National Appeals Board, In the interim, the 
parole guidelines were changed in June 1979. 
The offense severity in Dale's case was changed 
to greatest II and the guidelines called for 
100 plus months with no upper limit. Upon 
review of the case by the National Appeals 
Board, one National Commissioner agreed with 
the Regional Commissioner, but the other two 
National Commissioners voted to parole Dale 
on July 14, 1980, after he had served about 
150 months, or 28 months earlier than recom- 
mended by the Regional Commissioner. Thus, the 
Regional Commissioner's decision was reversed. 
In arriving at this decision, one National 
Commissioner used the following rationale: 
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'* * * but for the rape of a 12-year old, 
I would be inclined to be more lenient 
despite his prior record." 

* * * * * 

II* * * he is showing signs of hysteria 
after all his confinement and should be 
given a presumptive parole date * * *." 

The Regional Commissioner was so upset over 
this decision that he complained to the Chair- 
man of the Commission on August 30, 1979. 
His letter stated: 

"It seems to me that Commissioner * * * 
has once again missed the essential point 
of this case. * * * [Dale's] lifestyle 
has been devoid of any redeeming features. 
At every juncture of options to choose 
lawful existence over illegal activities, 
he has chosen the illegal route. Moreover, 
his current offense committed while on 
escape has had a highly traumatizing 

.effect on a 12 year old child. Finally, 
he has the worst possible salient factor 
score and is showing few signs of being 
a good parole risk. Moreover, I would 
suggest that a potential parolee showing 
signs of hysteria should be more properly 
referred for mental health placement 
than given a presumptive parole date. 

* * * * * 

"This has been another example of a lack 
of reality in granting parole dates to 
people who on their face are showing 
themselves to be dangerous and whose 
release is not in the public interest. 
I would appreciate your using this as 
an example case in your discussions with 
* * * members of the National Appeals 
Board." 
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Prior to his parole date Dale was transferred 
to a halfway house on January 29, 1980, and 
placed in escape status on February 9, 19P0. 
Upon return to custody, his parole date of 
July 14, 19S0, was rescinded. However, he was 
paroled on March 6, 1981. His adjustment on 
parole has been less than satisfactory since 
he has been cited for use of narcotics, use 
of intoxicants, and he absconded from parole 
supervision on two occasions. 

--Jack received a 5-year regular adult sentence 
in the Northern district of Illinois on March 
23, 1974, for postal theft. His initial parole 
hearing was in July 1979, and the panel eatab- 
lished the offense severity as low moderate 
and the salient factor score as 3. Under these 
conditions, parole guidelines call for a period 
of incarceration of between 16 to 22 months. 
The panel recommended and the Regional Commis- 
sioner agreed that Jack should be mandatorily 
released in March 1982 because his record included 
10 prior convictions for burglary and breaking 
and entering. Jack appealed the decision to 
the Regional Commissioner who affirmed his previous 
decsion. Then, Jack appealed the decision to 
the National Appeals Board. Upon review of the 
case by the National Appeals Board, one Commis- 
sioner agreed with the Reaional Commissioner, 
but the other two Commissioners voted to parole 
Jack on May 2, 19F0, after he served 22 months, 
thus reversinc the Regional Commissioner's deci- 
sion. In arriving at this decision, one member 
used the following rationale: 

II* * * Subiect submits a copy of his 
certificate of Military Service showing 
he served in the Army of the U.S. from 
June 21, 1954 to July 5, 1956, and that 
he received a general release under 
honorable conditions. It is unfair for 
the NAP analyst to raise questions in the 
face of this evidence to the effect that 
'he was supposedly in the military ser- 
vice' - The U.S. Government records show 
he was in the service - i.e. - in the 
Army. That eliminates from the P.S.I. 
[Presentence Investigation Report? all 
offenses between above dates. 

"Nonetheless, he has 7 convictions and 
6 incarcerations, so his salient factor 
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is not affected. He was last paroled on 
September 7, 1973. This offense occurred 
June 19, 197%-5 years later. Top of the 
guidelines adequate in view of the length 
of time he did succeed on parole. Twice 
guideline top of regional decisions seems 
too long." 

The Regional Commissioner was so disturbed by 
this reversal that he sent a letter to one of 
the National Appeals Board Commissioners on 
March 28, 1980. The letter stated: 

'* * * [Jack's] case was heard and 
decided by the National Appeals Board 
on March 16, 1980 with you and Commis- 
sioner * * * voting to parole Jack after 
22 months at the top of his guidelines. 
In doing so, you cite that he was in 
the U.S. military service and you imply 
that because of his military status he 
could not have been involved in the sev- 
eral convictions that appear on his 
record. You may be correct in that assum- 
ption: however, the United States Proba- 
tion Officer who did this investigation 
knew that * * * [Jack] was in the mili- 
tary service during that time and still 
found evidence of his involvement in the 
crime during those two years. Records of 
the States of Illinois and Iowa substan- 
tiate his involvement in those crimes. 

II* * * Moreover, in your notes you 
state that 'he was last paroled on 
September 7, 1973. This offense occurred 
June 19, 1973--5 years later. Top of 
guidelines adequate in view of the length 
of time he did succeed on parole.' The 
PSI at page 6 lists as * * * [Jack's] 
13th conviction and his 10th incarceration 
an offense occurring on May 12, 1974, 
for burglary, for which he was sentenced 
to 4-20 years in the Illinois State 
penitentiary. He was ultimately paroled 
in 1977 and at the time of the instant 
Federal offense was considered a parole 
violator. 
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'* * * I grow weary of calling this 
kind of over-reach to the attention of 
yourself and Commissioner* * *. [Jack] 
is a life-time criminal. His only means 
of support when in the free world in the 
past twenty-eight years has been crime. 
From all appearances, he is a career 
criminal, the fullest meaning of that 
descriptive term. His release ill 
serves the interest of the public's 
safety." 

Nevertheless, Jack was paroled on May 2, 1980. 

--Steve received a lo- to 12-year sentence under 
18 U.S.C. $5010(c) in the Western district of 
Texas on July 11, 1971, for armed bank robbery. 
His initial parole hearing was in September 
1977 and the Commission's decision was to deny 
parole. The Commission conducted a parole 
hearing in September 1979 and established 
Steve's offense severity as very high and his 
salient factor score a.3 9. Under these condi- 
tions, parole guidelines call for a period 
of incarceration of between 20 to 26 months. 
The Regional Commissioner recommended that 
Steve be mandatorily released. The notice of 
action stated: 

I,* * * After review of all 
relevantffactors [sic] and informa- 
tion presented, a decision above the 
guidelines appears warranted because 
you have a record of institutional 
misconduct, specifically: An extre- 
mely serious disciplinary record 
including twenty misconduct reports 
since your last hearing including 
one for stabbing another inmate and 
for which you received a two year 
consecutive sentence * * *.' 

Steve appealed the decision to the Regional 
Commissioner who affirmed his previous decision. 
Upon review of the case by the National Appeals 
Board, two National Commissioners voted to parole 
Steve in July 1982 after serving 60 months. In 
arriving at this decision, one National. Commis- 
sioner used the following rationale: 
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"Not providing a date has failed to deter 
this inmate in terms of good behavior, 
perhaps holding a date would be more 
appropriate a control, rescission if 
serious behavior crops up * * *." 

The Regional Commissioner brought this case to the 
attention of the Chairman of the Commission on 
June 13, 1980. His letter stated: 

"If I understand the NAB reasons for 
reversal, they are saying that although 
the prisoner has seriously violated the 
rules of the institution he has been 
deterred from good behavior because he 
has not received a parole date: and that 
they, the NAB, are granting a date so 
that if he misbehaves the Commission can 
rescind. 

"It is my opinion that these NAB reasons 
do not justify a decision to reverse an 
earlier Commission action that was error 
free. The NAB has interposed its judqe- 
ment so that it gives the appearance that 
the prisoner is rewarded because of his 
appeal or because he had not received a 
date. The prisoner was continued to expir- 
ation precisely because he had such a bad 
record of institutional misconducts, and 
I do not understand with what authority, 
the NAB can now say either that his bad 
record was caused by the failure to receive 
a date, or that despite that bad record 
the receipt of a parole date will ensure 
good behavior. 

"I believe that the NAB's action as ration- 
alized in its reasons, misinterprets the 
spirit and substance of the PCRA [Parole 
Commission and Reorganization Actl. In 
this case, the prisoner has not met the 
requirements of Section 4206(a). Subsection 
(c) authorizes the Commission to grant or 
deny parole notwithstanding the guidelines 
if it determines there is good cause for 
so doing." 

* * * * * 
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"I might add parenthetically, if not 
collaterally, that subsection (d) in 
its discussion of 'two-thirds' con- 
sideration for parole determination 
criteria states:'... the Commission 
shall not release such prisoner if it 
determines that he has seriously or 
frequently violated institutional rules 
and regulations or that there is a 
reasonable probability that he will 
commit any Federal, State, or local 
crime."' 

* * * * * 

"I think it would be useful to add to 
a future discussion, the whole ques- 
tion of policy interpretation of 
institutional behavior and the author- 
ity of one or more Commissioners to 
supersede affirmed decisions based on 
judgements or comfort." 

In January 1981, the Chairman of the Commission 
asked the General Counsel for his opinion on this 
case. The General Counsel stated: 

II* * * Commissioner * * * anal- 
ysis of this case appears quite sound 
and I do not see the cogency of the 
reasons for the NAB's decision. 

II* * * There does not appear to 
be any legal question in the NAB deci- 
sion, even though the statute requires 
good institutional conduct as a condi- 
tion precedent for parole consideration, 
since a review of conduct is contem- 
plated before release * * *." 

In February 1981, Steve was charged with assaulting 
another inmate and in June 1981 his parole was 
rescinded. 

--Rich received a 15-year regular adult sentence 
in the Western district of Texas for possession 
with intent to distribute heroin. flis initial 



parole hearing was in February 1979, and the 
panel established the offense severity as very 
high and the salient factor score as 2. Parole 
guidelines call for a period of incarceration 
from 60 to 72 months. The panel recommended 
and the Regional Commissioner agreed that 
Rich should be denied parole and rescheduled 
a reconsideration hearing in February 1983. 
The notice of action stated: 

II* * * after review of all relevant fac- 
tors and information presented a decision 
above the guidelines at this consideration 
appears warranted because you have failed 
to maintain a good institutional record 
which has resulted in the forfeiture of 
851 days of statutory good time and 20 
days of withheld time. Additionally, you 
are a poorer risk than indicated by the 
salient factor score: You have repeatedly 
failed to adjust to previous periods of 
parole supervision and wasn't [sic] a 
mandatory releasee when this offense was 
committed * * *." 

Rich appealed the decision to the Regional Commis- 
sioner who affirmed his previous decision. Then, 
Rich appealed the decision to the National Appeals 
Board. Upon review of the case by the National 
Appeals Board, the Regional Commissioner's decision 
was reversed and Rich was given a presumptive parole 
date of July 11, 1980, or almost 3 years sooner than 
the decision of the Regional Commissioner. In 
arriving at this decision, one National Commissioner 
used the following rationale: 

Ir* * * He should be given a date--and, 
hopefully motivated to participate in 
drug and alcohol programs. Most of IDC 
[Institution Discipline Committee1 either 
drug or alcohol related as are prior 
offenses. Needs time to get himself 
straightened out - 9 years enough * * *." 

The Regional Commissioner was quite upset over 
this decision and complained to the Chairman on 
October 10, 1979. His letter stated: 

I'* * * On appeal the NAB granted Rich 
a presumptive parole on July 11, 1980, 
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having reversed the Commissioner in the 
Region who had given a four year reconsid- 
eration hearing in February 1983. Rich 
has been in custody for nearly nine years. 
He has an extremely poor institutional 
record, having at this time nearly 900 
days of forfeited statutory good time. 
The NAB Commissioners sidestepped the 
issue of the institutional behavior by 
citing its relationship to his alcohol and 
drug problem. I would submit that it is 
foolhardy for us to ignore the behavior 
of an individual in an institution so com- 
pletely. If Rich is involved in drug- 
related crime in the free world after his 
parole, there will be no way to explain 
how we released him after citing the fact 
that his poor institution behavior was 
drug related. This is another example of 
a case where we have isolated ourselves 
completely from the recommendations of 
the institution, our hearing examiners, 
the administrative hearing examiner, the 
Commissioner in the Region, and the NAB 
Analyst. In spite of all of those indivi- 
duals saying one thing, NAB Commissioners 
have determined a parole date nearly three 
years earlier. I would appreciate your 
taking this matter up with the Vice Chairman. 
If NAB continues to take actions such as 
these, I will place back on the agenda 
an item to limit the authority of NAB to 
make these kinds of reversals * * *." 

Rich was transferred to a halfway house in April 
1980; however he continued to exhibit poor behavior 
and in September 1980 a rescission hearing was con- 
ducted and the panel recommended that Rich be 
mandatorily released. Rich eventually appealed the 
decision of the Regional Commissioner to the 
National Appeals Board and it too was reversed. 
Rich was given a presumptive parole date of 
May 11, 1981. Subsequently, the Commission delayed 
this parole date after Rich had been found guilty 
of possession and use of intoxicants and assault 
on a Bureau of Prisons employee. 

We found that as a part of reversing some decisions of 
Regional Commissioners the National Appeals Board attempted to 
establish parole release dates for 17 offenders which were prior 
to their statutory eligibility dates for parole. Several examples 
follow. 
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--Ralph was sentenced to 5 years in the Southern 
district of Texas for illegally transporting 
aliens into the United States. The panel and 
the Regional Commissioner established the 
parole guideline range as 16 to 20 months with 
release set for 20 months. Upon appeal to the 
National Appeals Board, the Regional Commis- 
sioner's decision was reversed and Ralph was 
paroled on October 19, 1979, after 19 months. 
The Regional Commissioner brought this case 
to the attention of the Chairman and pointed 
out that Ralph was not eligible for parole 
until November 18, 1979, or after serving 20 
months. The National Appeals Board then 
corrected its decision on the case. 

--Dave was sentenced to 5 years in the district 
of Arizona for mail fraud. The Commission's 
Western Regional Office incorrectly established 
a parole guideline range of 24 to 36 months. 
Upon appeal, the National Appeals Board incor- 
rectly used the youth guidelines to establish 
a range of 12 to 16 months. The National Appeals 
Board set Dave's parole release date after serving 
14 months. The administrative hearing examiner 
brought this case to the attention of the National 
Appeals Board and pointed out that Dave was not 
eligible for parole until he had served 20 months. 
The National Appeals Board then corrected its 
decision. 

--Jim was sentenced to 20 years in the district of 
Maryland for bank robbery and assault during 
the robbery. The Commission's Northeast Regional 
Office established that Jim would be paroled 
after serving 96 months. Upon appeal, the National 
Appeals Board reversed the decision of the Regional 
Commissioner and established a parole date that 
would require Jim to serve 72 months. The Regional 
Commissioner brought this case to the attention 
of the Chairman and pointed out that Jim was not 
eligible for parole until after he had served 80 
months. The National Appeals Board subsequently 
corrected its decision on the case. 

DECENTRALIZATION OF PAROLE COMMISSIONERS 
HINDERS POLICY FORMULATION 

The decentralized structure of the Commission places an 
awesome workload on the Regional Commissioners and prevents them 
from being readily available to participate in the formulation of 
national parole policy. As a result, important policy questions 
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have not been addressed and resolved in a timely fashion because 
meetings of 1 or 2 days each quarter have not provided sufficient 
time to discuss and resolve varied and complex issues. 

Regional Commissioners are responsible for the parole func- 
tions pertaining to Federal prisoners confined in correctional 
institutions and all parolees and mandatory releasees within 
the boundaries of their respective regions. Also, Regional Corn- 
missioners are responsible for the supervision and direction 
of regional office staff and liaison with other parts of the 
criminal justice system. The Commission has delegated to 
Regional Commissioners the responsibility for initial deter- 
minations with respect to parole release decisions, revocation 
of parole, modification of parole conditions, and termination 
of supervision. Also, Regional Commissioners must decide on 
offenders' initial appeals of decisions regarding these matters. 

Regional Commissioners are responsible for attending regu- 
larly scheduled meetings with the National Commissioners to vote 
on appeals in original jurisdiction cases. These cases include 
offenders who (1) committed serious crimes against the security 
of the Nation, (2) were part of a large scale criminal conspiracy 
that involved an unusual degree of sophistication and planning, 
(3) received national attention because of the nature of the 
crime and the status of the victim, and (4) were serving long 
term prison sentences of 45 years or more. Further, the Parole 
Commission and Reorganization Act of 1976 (18 U.S.C. $4203) 
provides that the Commission shall meet at least quarterly to 
carry out national parole policy matters, and the legislative 
history states that all Commissioners are expected to attend 
these meetings. 

Regional Commissioners do not have 
the time to carry out all their duties 

Regional Commissioners do not have sufficient time to carry 
out the responsibilities of operating a regional office, attend 
regularly scheduled meetings to make parole decisions on appeals 
of original jurisdiction cases, and at the same time devote 
adequate attention to the formulation of national parole policy. 
In fiscal year 1980, the five Regional Commissioners made 26,643 
parole release determinations. If all five Regional Commis- 
sioners worked 8 hours per day for 250 days on only these 
determinations, our analysis showed that on the average a 
Regional Commissioner had only 23 minutes to review a case and 
make a parole release determination. A breakdown by region is 
shown below. 
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Region 
Number of Hours Average time 

determinations made available (in minutes) 

Northeast 5,545 2,000 22 

North-Central 5,262 2,000 23 

Southeast 7,148 2,000 17 

South-Central 3,910 2,000 31 

Western 4,778 -- 2,000 25 - 

Total 26,643 10,000 23 = 
During calendar years 1978 through 1980, there were 22 regu- 

larly scheduled meetings of the Commission to vote on original 
jurisdiction appeals. Although the legislative history contem- 
plates that all Parole Commissioners will be in attendance at 
these meetings to vote on original jurisdiction appeals, our 
analysis of the Commission's records showed that all Commis- 
sioners were not in attendance at these meetings 86 percent of 
the time. All National Commissioners were in attendance 64 percent 
of the time while all Regional Commissioners were in attendance 
only 14 percent of the time. A further breakdown is presented 
in the following chart. 

Year 

1978 

1979 

1980 

Number of meetings 
-~e~~i?T National Where all Regional 

Commissioners were Commissioners were 
Held in attendance in attendance 

------- -(note a)--- - - - - - - 

7 5 1 

6 4 2 

9 5 0 - - - 

22 14 3 - - - 

100% 64% 14% 

a/This excludes all absences due to vacant positions. 

Existing legislation (18 rJ.S.C. $4203) requires the Commis- 
sion to hold at least four policy meetings annually. Although the 
Commission complied during calendar years 1978 through 1980, less 
than 20 full days were devoted during this period to the discussion 
and formulation of policy matters. Further, at only two of these 
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meetings were all Commissioners in attendance. Thus, important 
policy questions have not been resolved in a timely fashion. 
For example: 

--The Commission discussed the issue of co-defendant dispar- 
ity at its January 24 and April 12, 1978, meetings. How- 
ever, as of December 1981 the Commission still had not 
adopted a strategy for making consistent parole release 
decisions in cases involving more than one defendant. 
Rather, staff in the Commission's offices operated inde- 
pendently and made little effort to coordinate case 
analyses for co-defendants either within or among offices 
when formulating parole release decisions. Also, the 
Commission has frequently used an erroneous parole deci- 
sion in one case as the standard when making parole 
decisions at a later date for other co-defendants rather 
than correcting the error in the original case (see 
ch. 4). 

--In March 1978, the Chairman of the Commission assigned 
three members of his staff to study the issue of search 
and seizure authority of probation officers. This issue 
has been discussed at several of the Commission's meetings 
and additional information has been obtained from 88 
probation offices. However, after more than 3 years the 
Commission still has not resolved the issue (see ch. 5). 

--The issue of lack of parole supervision for parolees in 
the witness protection program was discussed at the 
Commission's April 9, 1980, meeting. Over a year later 
the Commission still had not finalized any guidelines for 
supervision of these parolees with the Probation Division. 
Also, the Commission had not been successful in its 
efforts to obtain complete listings of witness protection 
program participants who were previously paroled (see 
ch. 5). 

--The Commission modified its policy regarding the treatment 
of parole violators incarcerated with new sentences at its 
December 4, 1979, meeting. The new policy, which became 
effective July 1, 1980, provided that the unexpired por- 
tion of the original Federal sentence would commence after 
serving 18 months of the new sentence (if the prisoner 
was not released from the new sentence before that time), 
except that the Commission could commence the unexpired 
portion of the original sentence at an earlier or later 
time if two Commissioners voted to do so. Shortly after 
implementation of this policy, several Parole Commis- 
sioners realized that they had not fully understood the 
policy change or the fact that it directly conflicted 
with other existing policies. The Commission did not 
act on this problem until its June 4, 1981, meeting. 
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--The Commission adopted a policy in November 1979 to 
advance presumptive parole dates for superior program 
achievement. This policy was implemented prior to 
obtaining the necessary cooperation of the Bureau of 
Prisons and before the Commission established adequate 
criteria to define superior program achievement. As a 
result, the operating procedures have not been consis- 
tently followed by either the Commission's hearing exami- 
ners or the Bureau's caseworkers. This issue was dis- 
cussed at the Commission's meeting on October 29, 1980, 
and it was decided that further study was necessary. 
No further action had been taken on this matter as of 
March 31, 1982 (see ch. 2). 

--During 1980, the Commission's Southeast Region solicited 
the cooperation of several probation offices to undertake 
an experiment which would give the court a greater role in 
determining how much time an offender would serve in 
prison. Under this experiment, Commission employees and 
probation officers jointly established the offense 
severity, salient factor score, and guideline range for 
defendants so that the information could be furnished 
to the judge for use in sentencing. In contrast, a proba- 
tion officer wrote the Commission's North-Central Region 
around the same period and requested that the Commission 
routinely furnish the court with the official version 
of the severity rating, salient factor score, and the 
guideline range for use by judges prior to sentencing. 
The Regional Commissioner for the North-Central Region 
declined to furnish this information because (1) there 
was uncertainty in establishing the appropriate severity 
level prior to sentencing, (2) the requirement for this 
information on all defendants would place a hardship 
on the Commission's staff, and (3) he viewed the request 
for this information prior to sentencing as an inappro- 
priate excursion by the Judiciary into the discretion 
exercised by the Executive Branch. Obviously, these oppo- 
site views on a policy matter need to be addressed and 
resolved by the Commission. 

--The General Counsel of the Commission pointed out to the 
Chairman on October 2, 1980, that the Commission should 
make clear what, if any, method it has for dealing with 
mistakes. His letter stated: 

rl* * * A parole release order based on what 
we subsequently realize to be an incorrect 
severity rating, would be a release decision 
of debatable legality, since we assume that 
Congress expected the Commission to reach 



the conclusions required of it under 18 
U.S.C. $4206(a)(l) and (2) in good faith. 
In such a case, the Commission could not at 
the time of release, declare in good faith 
that release would not 'depreciate the 
seriousness of the offense', or unduly 
'jeopardize the public welfare'. Yet, each 
parole certificate handed to an outgoing 
parolee attests to precisely those conclu- 
sions." 

* * * * * 

II* * * It is an open question that ought 
not to be swept under the rug * * *." 

The Commission declined to take any action on this propo- 
sal, except to table it. No action had been taken as of 
March 31, 1982. 

Centralization of Parole Commissioners 
could facilitate formulation of parole 
policy 

The present organizational structure of the Commission did 
not permit adequate attention to be devoted to resolving policy 
issues in a timely manner. Also, the current structure of the 
Commission promotes a conflict between the requirement to process 
cases and the need to participate in frequent meetings to formu- 
late parole policy. When we asked Parole Commissioners and staff 
members how these problems might be remedied and studied available 
documentation on the matter, three basic alternatives emerged. 
They were to: 

--Retain the present organizational structure with minor 
modifications, such as changing the locations of the 
regional offices. 

--Centralize the entire Parole Commission. 

--Retain the regional office structure, but centralize 
all the Parole Commissioners. 

When we began this review, determining how best to organ- 
ize the Parole Commission was not one of our objectives. How- 
ever, on the basis of our work it appears that centralization of 
the Parole Commissioners while retaining a regional office struc- 
ture offers the most potential for improvement. It would facili- 
tate policy formulation and at the same time minimize travel 
costs of hearing examiners by keeping the Parole Commission's 
offices in close proximity to the institutions they serve. 
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Appendix XVI of this report offers one approach as to how 
parole decisions could be made if the Commissioners were cen- 
trally located. It was developed in consultation with Parole 
Commissioners and staff members. Most of the officials we 
talked with believed the approach was not only feasible but 
also offered the potential to improve parole decisionmaking. 
Highlights of the approach are presented below. 

--The role of the hearing examiners would not change, but 
the Commission would need to select several Regional 
Directors who would be responsible for the day-to-day 
operation of the regional offices and for making initial 
parole decisions on those cases where hearing examiners 
recommended parole within the guidelines and they con- 
curred. Regional Directors would also be responsible 
for designating cases as original jurisdiction in accor- 
dance with 28 CFR $2.17 so that initial parole deci- 
sions would be made by a majority vote of a rotating 
panel of Parole Commissioners. 

--Regional Directors would forward those cases where they 
disagreed with the hearing examiners' recommendation for 
parole within the guidelines to a rotating panel of 
Parole Commissioners. Further, Regional Directors would 
also forward all cases to a rotating panel of Parole 
Commissioners where the hearing examiners recommended 
parole release above or below the guidelines, except 
those in which the Commission has no discretion because 
of the sentence structure. In these three types of 
situations, the rotating panel of Parole Commissioners 
would review the cases with the Regional Directors' 
recommendations and the initial parole decision would 
be established by a majority vote of the panel of 
Commissioners. 

--All offenders, including those designated as original 
jurisdiction, would be entitled to appeal the initial 
decision in their cases to the full Commission, except 
when the decision called for parole release at the earli- 
est eligibility date. The final disposition on these 
cases would be made by a majority vote of all Parole 
Commissioners. 

Parole Commissioners and staff believed that the approach 
also offered the potential to address a persistent problem exper- 
ienced by the Commission-- a lack of voting quorums for appeals 
processed by the National Appeals Board and the full Commission. 
A common scenario currently occurring in regular appeals to the 
National Appeals Board is that one member of the Board agrees 
with the Regional Commissioner's decision, but two other members 
of the Board vote to reverse the decision. In effect, this 
results in a two-to-two split of opinion among the Commissioners 
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who considered the case, but the Commission accepts the concur- 
ring vote of two National Commissioners as decisive in this 
situation when in fact there may very well have been a different 
decision if the appeal had come before the full Commission. 

Another ccxnmon scenario which can occur in original juris- 
diction cases where the National Commissioners vote for a more 
lenient decision than the one recommended by the Regional Commis- 
sioner, and the offender appeals the initial decision. The more 
lenient decision becomes the standard for the full Commission to 
use in making a release decision. This is irrespective of the 
fact that an error could have been made by the National Commis- 
sioners in reversing the Regional Commissioner or a majority 
of all Commissioners may have agreed with the recommendation 
of the Regional Commissioner. 

Although we are not advocating this approach as the only 
alternative to improving parole decisionmaking, we believe it 
ought to be given careful consideration. Other items which 
would need to be considered before making any such change 
include (1) the number of Parole Commissioners required, 
(2) how many regional offices would be required, and 
(3) where the offices should be located. 

LEGISLATION NEEDED TO ELIMINATE 
NONPRODUCTIVE EFFORTS 

The Commission could make more efficient use of at least 
$490,700 in resources annually if legislative changes were 
enacted to relieve it of the responsibility for carrying out 
certain activities that are not productive. 

--The regional appeals process is not needed. 

--Statutory interim parole hearings are no longer needed. 

--Youthful offenders sentenced under the Magistrates Act 
do not warrant parole consideration or parole supervision. 

--The Commission's involvement in study and observation 
cases committed under 18 U.S.C. $5010(e) should be termi- 
nated. 

Regional appeals process 
is not needed 

The Parole Commission has established a two-step administra- 
tive review process in accordance with 18 U.S.C. $4215 to recon- 
sider offenders' appeals of parole decisions. However, the 
initial step-- reconsideration by the Regional Commissioner--could 
be eliminated because the Regional Commissioner is the same per- 
son who initially rules on the case. The Commission could make 

78 



more effective use of at least $256,200 in resources annually if 
the regional appeals process were eliminated. 

The Parole Commission and Reorganization Act of 1976 (18 
U.S.C. 54215) provides that an offender may request reconsider- 
ation of any action which imposes conditions of parole, modifies 
or denies release, or revokes parole. The offender must submit a 
written appeal on a form provided for this purpose to the respon- 
sible Regional Commissioner no later than 30 days following the 
date on which the decision was rendered. Regional appeals may 
be made on the grounds specified by the Commission's rules, such 
as: (1) the guidelines were incorrectly applied, (2) a decision 
outside the guidelines was not supported by the facts, (3) 
especially mitigating circumstances exist, (4) a decision was 
based on erroneous information, (5) the Commission did not follow 
its own procedures, (6) new information has come to light, or (7) 
there are grounds of compassion which require another decision. 

Upon receipt of an appeal at the regional office, a case 
analyst reviews the offender's file as well as the appeal and 
prepares a summary of the case for the Regional Commissioner. 
The Regional Commissioner may order a new hearing, affirm the 
previous decision, or reverse or modify the prior decision. The 
reversal of a decision or a modification resulting in a decision 
below the guidelines requires the concurrence of another Regional 
Commissioner. In accordance with 18 U.S.C. 54215, the Regional 
Commissioner is required to make a decision and reasons therefor 
within 30 days after receipt of the appeal. 

Few decisions are changed during this initial step in the 
appeals process. The Commission's records showed that between 
fiscal years 1975 and 1980, there were 23,755 regional appeals 
processed. In 21,520, or 91 percent, of the cases, there was 
no change in the prior decision. Further details are presented 
below. 
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Fiscal year --- 

Category 1975 1976 1977 1978 1979 1980 Total - - - - - - 

Appeals filed 3,425 4,092 3,436 4,087 3,958 4,757 23,755 

No change in 
decision 2,969 3,904 3,250 3,727 3,408 4,262 21,520 

Decision 
reversed 456 188 186 360 550 495 2,235 

Percent 
reversed 13.3 4.6 5.4 8.8 13.9 10.4 9.4 

We estimate that it cost the Commission about $256,200 to pro- 
cess and review the regional appeals that were filed in fiscal 
year 1980. 

In commenting to the Subcommittee on Criminal Justice, House 
Committee on the Judiciary, on proposed revisions to the criminal 
code, the Parole Commission recommended that the regional appeal 
process be eliminated. The Commission pointed out that its ex- 
perience since passage of the Parole Commission and Reorganiza- 
tion Act of 1976 had shown that the initial step--reconsideration 
by the Regional Commissioner --was no longer required because the 
Regional Commissioner fully considered the case when making the 
initial decision. Also ‘ the Commission pointed out that a single 
step appeals process would be more efficient and expedite a final 
decision on the case. The House Committee on the Judiciary 
passed a bill entitled the Criminal Code Revision Act of 1980 
on July 2, 1980, (H.R. 6915) which would have amended certain 
provisions of the Parole Commission and Reorganization Act of 
1976, including elimination of the regional appeals process. 
It was not enacted into law. 

Several Parole Commissioners told us that their positions 
on this matter had not changed. They also told us that such 
legislation would enable the Commission to make better utiliza- 
tion of the resources presently spent to process and review 
regional appeals of parole decisions. 

Statutory interim hearings 
are no longer needed 

The Commission conducts statutory interim parole hearings as 
required under 18 U.S.C. $4208(h) every 18 months for prisoners 
serving sentences of less than 7 years and every 24 months for 
prisoners serving longer sentences. The Commission could make 
more effective use of at least $219,700 in resources annually, 
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exclusive of travel costs, if this practice was eliminated. 
Additional procedures have been implemented by the Commission 
subsequent to the enactment of the Parole Commission and Reor- 
ganization Act of 1976 which make the requirement for regularly 
scheduled statutory interim hearings obsolete. 

The Parole Commission and Reorganization Act of 1976 (18 
U.S.C. $4208(h)) provides that if a prisoner is denied parole, 
the Commission shall conduct additional parole hearings not less 
frequently than every 18 months if the prisoner is sentenced to 
a term or terms of imprisonment of more than 1 year, but less 
than 7, or every 24 months if the prisoner is sentenced to a 
term or terms of imprisonment of 7 years or more. The legisla- 
tive history shows that it was the intent of the conferees that 
all of the items which bear upon the parole decision should be 
considered at the initial parole hearing. The purpose of the 
statutory interim hearing is to consider those items which 
changed subsequent to the initial parole hearing. 

In March 1979, the Commission adopted a policy (28 CFR 
$2.12(b)) which provided that it would (1) set an effective 
parole date (within 6 months of the initial hearing), (2) set a 
presumptive release date (either by parole or mandatory release) 
within 10 years of the initial parole hearing, or (3) provide the 
prisoner a reconsideration hearing after 10 years. Also, the 
Commission's policy (28 CFR $2.14(a)(2)) provides that following 
a statutory interim hearing it may 

--order no change in the previous decision, 

--advance a presumptive release date or the date of a 
lo-year reconsideration hearing for superior program 
achievement or for clearly exceptional circumstances, or 

--delay or cancel a presumptive parole date for reason 
of disciplinary infractions. 

The Commission's hearing examiners conducted about 16,400 hear- 
ings at correctional institutions during fiscal year 1980. About 
2,000 of these hearings, or 12 percent, were statutory interim 
hearings. We estimate that the Commission spent about $219,700, 
exclusive of travel costs, to conduct these hearings. 

The Commission's policy of establishing a release date or 
continuing the prisoner for a lo-year reconsideration hearing 
under 28 CFR $2.12(b) limits most subsequent actions that can 
be taken and makes statutory interim hearings unnecessary, For 
example, the Commission cannot delay a release date unless a 
special reconsideration hearing is conducted because of new 
adverse information under 28 CFR $2.28 or for misconduct under 
28 CFR $2.34. Statutory interim hearings are not required for 
these cases since special reconsideration hearings can be 
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conducted on an as needed basis when adverse information is 
brought to the Commission's attention. 

Also, the Commission is restricted in what it can do to 
advance a parole date subsequent to its establishment at the 
initial hearing. This may be done for superior program achieve- 
ment under 28 CFR $2.60 or for new and significant favorable 
information under 28 CFR $2.28(a). At the present time, superior 
program achievement is normally considered during the statutory 
interim hearing; however, there is no reason why the Bureau of 
Prisons could not routinely notify the Commission of this infor- 
mation in progress reports so special reconsideration hearings 
could be scheduled as necessary. Statutory interim hearings 
are not required for the Commission to consider new and signif- 
icant favorable information because the Commission normally 
schedules a special reconsideration hearing when such information 
is brought to its attention. 

Several Commissioners and staff told us that better utili- 
zation could be made of the resources presently expended by the 
Commission to conduct statutory interim hearings at 18- and 
24-month intervals. They saw no reason why special reconsider- 
ation hearings could not be conducted as necessary to consider 
information on superior program achievement, prison misconduct, 
and new adverse or favorable circumstances. They favored legis- 
lation which would eliminate the requirement for statutory 
interim hearings but pointed out that such a change would 
require close coordination between the staffs of the Commis- 
sion and the Bureau of Prisons. 

Youthful offenders sentenced under 
the Magistrates Act do not warrant 
parole consideration or supervision 

The Parole Commission makes parole release determinations 
and the Federal Probation System supervises youthful offenders 
sentenced under the Magistrates Act (18 U.S.C. $3401 et-.). 
However, youthful offenders are sentenced under the a= to a 
term of imprisonment of up to 6 months for a petty offense or up 
to 1 year for a misdemeanor. Their sentences are so short that 
few, if any, benefits will be obtained from parole consideration 
or supervision. 

The Federal Magistrate Act of 1979 was enacted on 
October 10, 1979, to expand the magistrates' authority to dispose 
of certain minor criminal cases and civil cases upon the courts 
specific designation and the litigants' consent. Also, this 
legislation expanded the trial jurisdiction of magistrates in 
criminal cases and clarified the authority of magistrates to 
sentence youthful offenders under the Federal Youth Corrections 
Act (I.8 U.S.C. $5005 etseq.). - 

82 



Previously, any individual under 22 years of dge who was 
convicted under the Federal Youth Corrections Act for any offense 
punishable by a term of imprisonment would have been sentenced 
to an indefinite term of up to 6 years. For example, a youthful 
offender found guilty of a petty offense punishable by up to 
6 months' incarceration as an adult would have been committed 
to prison for an indefinite period of up to 6 years if sentenced 
under the Federal Youth Corrections Act. This situation preven- 
ted magistrates from effectively sentencing youthful offenders 
under the Federal Youth Corrections Act because they were preven- 
ted from sentencing an offender to a term of imprisonment in 
excess of 1 year. In passing the Magistrates Act, the Congress 
enabled magistrates to impose a sentence under the Federal Youth 
Corrections Act by amending 18 U.S.C. $3401; however, magistrates 
cannot impose a term of imprisonment for petty offenses or mis- 
demeanors which extends beyond the maximum term that they impose 
on an adult convicted of the same crime. 

Magistrates are empowered to sentence youthful offenders 
under 18 U.S.C. $3401 to terms of up to 6 months and 1 year, 
respectively, for petty offenses and misdemeanors. When a magis- 
trate imposes a Federal Youth Corrections Act sentence, it auto- 
matically constitutes either an indeterminate sentence of up to 
1 year for a misdemeanor, with a conditional release under parole 
supervision not less than 3 months before the expiration of 1 year: 
or an indeterminate sentence of up to 6 months for a petty offense, 
with conditional release under parole supervision not less than 
3 months before expiration of the 6 months. 

The Parole Commission has taken the position that there are 
substantial practical problems in making parole release determin- 
ations for youthful offenders sentenced under the Magistrates 
Act. First, these sentences are too short to permit the Commis- 
sion to follow its normal hearing procedures. Second, most 
youthful offenders sentenced to a term of imprisonment of 1 year 
or less will not be confined in Federal correctional institutions 
that are regularly visited by the Commission's hearing examiners. 
The Commission believes that the costs associated with making 
parole release determinations on youthful offenders sentenced 
under the Magistrates Act will outweigh any benefits. Therefore, 
the Commission recommended to the Department of Justice that 
the Magistrates Act of 1979 be amended to make youthful misde- 
meanants and petty offenders ineligible for parole and to allow 
a magistrate to determine the date of release at the time of 
sentencing, as is the case with adult offenders sentenced under 
18 U.S.C. $4205(f). 

In February 1981, the Administrative Officer of the United 
States Courts issued guidance to all judicial districts which 
called for the parole supervision of youthful offenders sentenced 
under the Magistrates Act once they were conditionally released 
from imprisonment. According to Federal Probation Division 
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officials, there are few benefits associated with the supervision 
of these cases because the length of time under supervision-- 
3 months-- is too short to effectively work with these offenders. 

A December 1981 report to the Congress by the Judicial Con- 
ference of the United States discussed some of the problems 
associated with parole consideration and parole supervision of 
youthful offenders sentenced under the Magistrates Act. I/ The - 
report stated: 

"The United States Parole Commission 
has proposed that the conditional release 
provision of the 1979 amendments be 
repealed. Under its regulations the Parole 
Commission must conduct a hearing before 
the release of an offender. A three-month 
period of incarceration is said not to pro- 
vide sufficient time to process an offender 
into an institution, to give notice of a 
parole determination proceeding, to conduct 
the hearing, and to release the offender. 
The mandatory three-month period of super- 
vision by a parole officer following dis- 
charge, moreover, is too short to be 
effective. The costs of administration and 
paperwork in such a short-term situation 
are significant. Even a nine-month period 
is said by the Commission to be too short 
to warrant consideration of parole. The 
Commission has therefore recommended an 
amendment to the 1979 legislation to make 
misdemeanants and petty offenders ineligible 
for parole and to allow a magistrate to deter- 
mine the date of release at the time of 
sentencing, as is the case with adult mis- 
demeanants under 18 U.S.C. $ 4205(f)." 

Several Parole Commissioners told us that if its recommendation 
were implemented, the cost associated with making parole release 
determinations and supervising these individuals would be 
eliminated. 

&/"The Federal Magistrates System", Report to the Congress by the 
Judicial Conference of the United States, December 1981. 



The Parole Commission's involve- 
ment in the preparation of study 
and observation reports on youthful 
offenders should be terminated 

The Parole Commission makes sentencing recommendations to 
the courts for youthful offenders committed to a period of study 
and observation under the Youth Corrections Act (18 U.S.C. 
$5010(e)). The Commission's involvement in these studies could 
be terminated because it makes little or no contribution to 
them other than summarizing existing information which the Bureau 
of Prisons could send directly to the court in a more timely 
fashion. The Commission could make more effective use of about 
$14,800 in resources annually if this practice were eliminated. 

A Federal judge who wants additional information about 
whether an offender who is less than 26 years of age will benefit 
from treatment under the special provisions of the Federal Youth 
Corrections Act can commit the offender to the custody of the 
Attorney General for 60 days of study and observation. Upon 
completion of the study, the Bureau of Prisons regional office 
forwards it with a sentencing recommendation to the corresponding 
regional office of the Parole Commission. The materials are 
then reviewed by a pre-release analyst who prepares a letter for 
the Regional Commissioner's signature. This letter contains the 
Commission's sentencing recommendation and serves as a letter 
transmitting the study to the court. 

In fiscal year 1980, the Commission was involved in about 
148 study and observation cases where it furnished information 
to the courts on youthful offenders committed under 18 U.S.C. 
§5010(e). We estimate that it cost the Commission about $14,800 
to process and review these 148 cases. The Commission has taken 
the position that its involvement in the preparation of study 
and observation reports for the courts on youthful offenders 
committed under 18 U.S.C. $5010(e) should be terminated. The 
Commission makes little or no contribution to these studies 
other than summarizing existing information which the Bureau 
of Prisons could send directly to the court as is done for adult 
offenders sentenced to a period of study and observation under 
18 U.S.C. $4205(c). Its involvement also delays receipt of 
the study by the court. 

A December 1977 report of the Federal Judicial Center iden- 
tified a number of problems associated with the Commission's 
involvement in study and observation cases on youthful offenders. 
The report stated: 

'The findings of 5010(e) (youth) studies are reported 
to the court by the Parole Commission, although the 



Commission neither prepares these studies nor provides 
the policy guidance for their preparation. [Footnote: 
The Parole Commission has left the task of designing 
these studies to the Bureau of Prisons and has reserved 
for itself a minor reviewing role. Many Parole Commis- 
sion personnel interviewed for this project had no idea 
why they were required to review these reports."] 

* * * * * 

rl* * * When considering sentencing recommendations from 
the Parole Commission, the courts should be aware of the 
limitations and the arbitrary nature of the Commission's 
review. First, pre-release analysts do not conduct quali- 
tative reviews of these studies. Second, they make no 
effort to determine whether these studies adequately 
addressed issues raised by sentencing judges. Third, the 
Parole Commission has not established guidelines for the 
pre-release analyst's review of these studies or for the 
preparation of sentencing recommendations * * *.r' 

The report concluded that the Parole Commission's review of 
5010(e) studies should be terminated because it no longer served 
a useful purpose, increased the number of people routinely 
involved in study and observation cases, and extended the time 
required before the studies were provided to the court. 

Regional Commissioners and staff generally saw no role for 
the Commission in these study and observation cases because 
the Commission made no meaningful contribution to them. One 
Regional Commissioner expressed this to us in a letter dated 
September 3, 1981. The letter stated: 

"From my own experience as well as from discussions 
with my staff who prepare these, there is an unequivocal 
and unanimous response in the negative. There is no major 
contribution made by the United States Parole Commission 
and the agency should not be a part of this process. 

"We do review and evaluate the material sent to us from 
the Bureau of Prisons and with a staff analyst's summari- 
zation and Commissioner's final recommendation to the 
Courts, all materials are sent to the refering Judge. 
There is no documentation as to any impact, if any, this 
paper-review and the Commission's recommendation has on 
the final determination made by the Sentencing Judge. 
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"All information generated by the Bureau of Prisons that 
is sent is available to the Court and could be sent to 
them directly. As the process stands - the Bureau of' 
Prisons needs additional processing time to enable 
the completion of the review and automatically gets a 
court extension, delaying the court hearing as well 
as adding to the subject's time in custody. Once the 
Bureau of Prisons' staff psychiatric and classification 
reports are completed, they are sent to the Bureau of 
Prisons Regional Director who forwards them to the Com- 
mission with a 'buck slip' referral memorandum. The 
Commission in turn does a review of the information sub- 
mitted and again with a transmittal letter forwards the 
total package to the court. 

"None of the above is critical to the process with the 
exception of the psychiatric and classification work-up 
itself which could be accomplished at the community 
level through the United States Probation Office. Each 
additional step is a built-in delay and paper-review. 
The court itself could be the direct recipient and arrive 
at a determination based on the very same information. 
As a rule the study requests are received by the Commis- 
sion within a few days prior to their court due date 
necessitating that we stop everything to give them priority 
time in order to meet the deadline. This would be all 
right if the review were a significant one: instead there 
is usually no significant contribution made by any of 
the reviews which follow the psychiatric/social review." 

* * * * * 

"AS I have indicated, I concur and would recommend that 
the Parole Commission be removed from the process, 
with the study reports being sent directly to the 
Court." 

All Parole Commissioners and staff, with one exception, supported 
a legislative change which would terminate the Commission's 
involvement in these studies and enable the Bureau of Prisons 
to submit them directly to the sentencing court. 

CONCLUSIONS 

The role of the National Appeals Board needs to be clari- 
fied. The Board is reversing a high percentage of the parole 
decisions of Regional Commissioners without a finding that the 
initial decision materially deviated from the guidelines. As 
a part of reversing some decisions, the National Appeals Board 
has even attempted to establish release dates which were prior 
to offenders' statutory eligibility dates for parole. 
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We also found that (1) important policy questions are not 
being addressed and resolved in a timely fashion because the 
decentralized structure of the Commission does not enable suffi- 
cient time to be devoted to this matter, and (2) the Commission 
is required by legislation to conduct certain activities, such 
as regional appeals and statutory interim hearings, that are 
not productive. Legislative attention to each of these areas 
offers the potential to improve the operational efficiency of 
the Parole Commission and the parole decisionmaking process by 
making more effective use of the resources that are available. 
In this regard, we believe that centralization of Parole Commis- 
sioners needs to be explored as a vehicle for facilitating the 
formulation of parole policy. 

RECOMMENDATIONS 

We recommend that the Chairman of the United States Parole 
Commission seek legislation to: 

--Clarify the role of the National Appeals Board so that 
there will be an understanding among all the Commis- 
sioners as to how it will carry out its responsibility. 

--Eliminate the requirements for the regional appeals 
process, statutory interim hearings every 18 or 24 months, 
and parole consideration and parole supervision for youth- 
ful offenders sentenced under the Magistrates Act. 

--Terminate the Commission's involvement in study and obser- 
vation cases committed under the Federal Youth Corrections 
Act. 

We also recommend that the Parole Commission propose leqis- 
lative changes that will facilitate the formulation of national 
parole policy. We recognize, however, that prior to implementing 
this recommendation, the issue of centralization of the Parole 
Commissioners needs to he more fully explored as well as whether 
there would need to be any changes in (1) the number of Parole 
Commissioners required, or (2) the number and location of the 
Commission's regional offices. 

AGENCY COMMENTS AND OUR EVALUATION 

The Commission concurred in our recommendations that it 
seek legislation to (1) clarify the role of the National Appeals 
Board, (2) 1 e iminate the requirements for the regional appeals 
process as well as parole consideration and parole supervision 
for youthful offenders sentenced under the Magistrates Act, 
(3) terminate its involvement in study and observation cases 
committed under the Federal Youth Corrections Act, and (4) facil- 
itate the formulation of national parole policy. 

88 

I 

. . 



The Commission disagreed with our recommendation that it 
seek legislation to eliminate the requirements for conducting 
statutory interim hearings every 18 or 24 months, preferring 
instead to extend the timeframe to every 36 months. The 
Commission implemented additional procedures subsequent to the 
enactment of the Parole Commission and Reorganization Act of 
1976 which allow it to schedule new parole hearings for an 
offender as needed when new information is available. Also, at 
a time when the Commission is looking for ways to live within 
its budget, we do not believe it is cost effective to automati- 
cally schedule all offenders for statutory interim parole 
hearings every 36 months. The need for the hearing should be 
taken into consideration. 

An additional matter that might require legislative change 
surfaced in the Commission's comments on chapter 2 of this re- 
port. The Commission stated that it concurred with our recom- 
mendation to establish a system for making parole decisions 
within the statutory timeframes. However, the Chairman stated 
that legislative reconsideration of the timeframes might also be 
needed. If this is found to be necessary, the Commission should 
take the initiative in proposing these legislative changes. 
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CHAPTER 4 

BETTER INFORMATION AND COMMUNICATION 

COULD IMPROVE THE QUALITY 

OF PAROLE DECISIONS 

The Commission was not always well-informed prior to making 
parole release decisions because (1) presentence reports did not 
always contain adequate information, (2) prosecutors rarely fur- 
nished important information, (3) judges seldom submitted any 
data, (4) correctional staff did not regularly make study and 
observation reports and psychological evaluations available, (5) 
poor institutional behavior by inmates was not uniformly re- 
ported, and (6) other information, such as judgment and commit- 
ment orders, indictments, and records of sentencing hearings, 
were not routinely obtained by the Commission for its consider- 
ation. 

Better exchange of information and communication is needed 
between other parts of the Federal criminal justice system and 
the Commission. The quality of the Commission's parole release 
determinations can be further enhanced by 

--amending the Federal Rules of Criminal Procedure to 
ensure that (1) defendants are apprised of the information 
that the Commission will consider in formulating parole 
decisions, and (2) information contained in presentence 
reports has been disclosed to defendants prior to senten- 
cing: 

--establishing a strategy to eliminate disparity in parole 
decisions for co-defendants; 

--developing procedures to identify offenders ineligible 
for parole consideration: and 

--establishing a system to enable the Attorney General to 
appeal parole decisions. 

BETTER INFORMATION NEEDED 
FOR PAROLE DECISIONMAKING 

The Parole Commission was making many parole release deci- 
sions without receiving all the information it needed from other 
components of the criminal justice system to properly apply its 
parole release guidelines. We found that 

--presentence reports were not always complete, 

--prosecutors rarely furnished important data, 
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--judges seldom communicated any information, 

--correctional staff did not regularly make study and 
observation reports and psychological evaluations avail- 
able, and 

--correctional institutions were inconsistent in reporting 
incidents of poor institutional behavior by inmates. 

Also, the Commission was not routinely obtaining other informa- 
tion, such as judgement and commitment orders, indictments, and 
records of sentencing hearings. 

Presentence reports did not always 
contain enough information 

The Federal Probation System is responsible for preparing 
presentence investigation reports to assist judges in determining 
the appropriate sentence for persons convicted of a Federal 
offense. The presentence report is supposed to describe the 
defendant's character and personality, evaluate his or her prob- 
lems and needs, help the reader understand the world in which 
the defendant lives, reveal the nature of his or her relation- 
ships with people, and disclose those factors that underlie 
the defendant's specific offense and conduct in general. After 
sentencing, the presentence report continues to serve as the 
basic information source during the defendant's journey through 
the correctional process. 

The Commission is required under 18 U.S.C. $4207 to consider 
presentence reports when making parole release determinations. 
We found that although these documents were being used, they 
did not always contain enough information. 

--Presentence reports did not contain complete details of 
the nature and circumstances of the offense and character- 
istics of the offender. 

--Quality control procedures for review of presentence 
reports were not adequate. 

--Probation officers frequently experienced problems in 
gaining access to offenders' juvenile records. 

--Presentence reports prepared by the District of Columbia 
Superior Court on offenders serving sentences in Federal 
institutions were inadequate. 

--Some judicial districts refused to make adequate reports 
available. 
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Presentence reports did not contain 
complete details of the nature and 
circumstances of the offense and 
characteristics of the offender 

The Probation Division within the Administrative Office of 
the United States Courts issued guidance to all judicial dis- 
tricts in January 1978 on the format and content of presentence 
reports. This guidance stated that a presentence report on each 
defendant should include several core sections, including details 
of the offense, prior criminal record, personal and family data, 
and the probation officer's evaluation and recommendation. 

The presentence report is the principal document that the 
Commission uses to establish the parole guideline range for each 
offender. Because the Commission relies on the presentence re- 
port when establishing an offender's offense severity rating, it 
should contain comprehensive information describing the nature 
and circumstances of the offense, the extent of property or 
monetary loss, and the defendant's role in planning and commit- 
ting the crime. Also, because the Commission relies upon this 
report to calculate an offender's salient factor score, it must 
include information on an offender's prior criminal record, 
employment history, and any dependence on opiates. 

We examined presentence reports from 10 judicial districts 
for 342 offenders sentenced to a term of imprisonment in excess 
of 1 year. We determined that 144, or 42 percent, of these 
reports did not include sufficient details on the nature and 
circumstances of the offense or offender characteristics for 
the Commission to accurately establish an offender's offense 
severity rating or calculate the salient factor score. In such 
instances, parole decisionmaking is hindered because the Commis- 
sion must either go through the timeconsuming process of ob- 
taining the information elsewhere, or make a decision without 
it. 

A breakdown by judicial district is shown in the following 
table. 
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Judicial district 
Number of 

Reviewed 
presentence reports 
Adequate Inadequate 

Northern California 35 26 
Northern Georgia 30 14 
Southern Indiana 30 20 
Eastern Kentucky 30 16 
Western Kentucky 30 22 
Western Missouri 30 20 
Southern Ohio 40 21 
Eastern Pennsylvania 40 24 
Northern Texas 30 11 
Southern Texas 47 24 

9 
16 
10 
14 
8 

10 
19 
16 
19 
23 

Total 342 198 144 

The following cases illustrate the problems we noted. 

--John received a 4-year sentence for destruction of a 
mail depository and theft of mail. The presentence report 
mentioned that John stole about 300 pieces of mail, in- 
cluding U.S. Treasury checks and welfare checks: however, 
the only dollar value mentioned in the report was $235 
for one check. To properly establish the offense sever- 
ity, the Commission's hearing examiners needed to know 
the total value of the 300 pieces of stolen mail. Since 
this information was not included in the presentence 
report, the Commission's hearing examiners could not 
accurately establish the appropriate offense severity. 
We found that the probation officer could have obtained 
the total dollar value of the checks from the postal 
inspector. 

--Norb received a 4-year sentence for theft from an inter- 
state shipment. The presentence report mentioned that 
Norb was involved in the theft of a tractor-trailer which 
contained 371 color television sets. To properly estab- 
lish the offense severity rating, the Commission's hearing 
examiners needed to know the total value of the stolen 
property: however, this information was not contained in 
the presentence report. We found that the probation 
officer could have obtained this information from the 
Federal Bureau of Investigation. 

--Rich received a 6-year sentence for importing heroin. To 
properly establish the offense severity, the Commission's 
hearing examiners needed to know the weight and purity of 
the drugs involved in this case: however, this information 
was not included in the presentence report. We found that 
the probation officer could have obtained detailed infor- 
mation on the weight and purity of the heroin transactions 
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from the Assistant U.S. Attorney or the local office of 
the Drug Enforcement Administration. 

-Bruce received an 8-year sentence for distribution of 
controlled substances. To properly establish the offense 
severity, the Commission's hearing examiners needed to 
know the weight and purity of the drugs involved in this 
case. The presentence report did not contain an adequate 
description of the weight and purity for several types of 
drugs involved in this case. We found that the probation 
officer could have obtained detailed information from the 
Assistant U.S. Attorney or the local office of the Drug 
Enforcement Administration. 

In May 1980, the Commission's research unit prepared a 
report which identified a number of problems with the quality 
of information in presentence reports. The report stated: 

"One of the most striking observations obtained 
from reading the presentence reports of the cases 
included in this study pertains to the wide varia- 
tion in the specificity of the information provided. 
Specificity ranged from a very detailed description 
of the present offense, prior record, and other 
salient factor score items in some reports to very 
cursory treatment in others. In several presentence 
reports, the offense information provided was so 
scanty as to make assessment of the seriousness of 
the offense tenuous by any standard. In regard to 
the salient factor score, definitive information was 
frequently lacking on recent employment history. The 
use of the phrase 'verification requested but not 
received' signifies one problem. Another problem was 
posed by cases in which the presentence report stated 
'subject reports employment during the past three 
years as a truck driver for Firm X' without any indi- 
cation of whether verification was sought or obtained. 
Lack of specificity was not limited to the employment 
items. Several cases were noted in which it was not 
clear from the pre-sentence [sic] report how many prior 
convictions the offender had or whether or not the 
offender had been on probation/parole at the time of 
the current offense." 

The Chief Probation Officer in the Northern district of 
Texas established a special unit to prepare presentence reports 
to improve their quality. At our suggestion, he arranged a 
meeting with a representative from the Parole Commission's 
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South-Central Region to determine how the new unit could improve 
presentence reports and better respond to the Commission's needs. 
The consensus of the meeting was that presentence reports needed 
to be improved. Participants at the meeting felt this could 
be accomplished by (1) providing more training to probation 
officers in the preparation of presentence reports, (2) in- 
creasing probation officers' awareness of the Commission's need 
for details on the nature and circumstances of the offense and 
the specific role of all the persons who were involved in the 
crime, and (3) ensuring that all information on offender char- 
acteristics necessary to calculate the salient factor score 
has been included in the presentence report. Information on ac- 
tions taken to implement these procedures was not available at 
the time we completed our fieldwork. 

Quality control procedures for 
review of oresentence reports 
were inadequate 

The Probation Division has not established any formal re- 
quirement for quality control reviews of presentence reports 
or issued any guidance on how this should be carried out at the 
district court level. In the 10 judicial districts we visited, 
supervisory review was generally limited to such things as the 
style, presentation, spelling, and grammar. Such a review will 
not detect the types of problems with presentence reports which 
we previously discussed. 

Regional Probation Administrators are responsible for re- 
viewing the total operation of probation offices within their 
respective regions and making recommendations for improvement. 
But we found that Regional Probation Administrators made only 
five field visits to the 10 judicial districts included in our 
review during the last 4 years. Furthermore, the quality of 
presentence reports was addressed during only one of these 
visits. The report submitted by the Regional Probation Adminis- 
trator on this visit stated that he selected 25 presentence 
reports for review and found a need for more specific information 
addressing the nature and circumstances of the offense. Also, 
the report mentioned other deficiencies, such as incomplete 
information and conclusions, without supporting facts. The 
Regional Probation Administrator discussed these problems with 
the supervisors in that district and he suggested that they 
conduct similar quality control reviews of presentence reports 
to eliminate such deficiencies. As of April 1982, no action 
had been taken on this recommendation. 

Probation officers frequently ex- 
perienced problems in gaining access 
to offenders' juvenile records 

The Commission relies on the probation officer to furnish 
complete information in the presentence report on an offender's 
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juvenile record because this information is used to calculate the 
individual's salient factor score. Thus, the absence or presence 
of this information in the presentence report can have a signifi- 
cant impact on the number of months an offender will serve in 
prison before release. In most judicial districts, probation 
officers are unable to obtain complete information on offenders' 
juvenile convictions because the records have either been des- 
troyed or State and local authorities will not release the infor- 
mation. Without complete access to all juvenile records, the 
Commission cannot consistently calculate salient factor scores 
for all offenders. 

When the Commission's hearing examiners calculate an of- 
fender's salient factor score, a juvenile record can adversely 
affect four of the seven categories. These categories include 
the number of prior convictions and commitments, age atbe- 
havior leading to first commitment, and probation or parole 
violation. Also, juvenile records can affect 8 of the 11 pos- 
sible salient factor score points. If information on juvenile 
records were available, salient factor scores could change from 
very good to poor and result in the offender being placed in 
a more severe parole guideline range. For example, consider 
a simple bank robbery case in which the offender had a serious 
juvenile record. If the information were not available, the 
parole guideline range would be 24 to 36 months. If it were, 
the proper parole guideline range would be 60 to 72 months. 

In January 1981, we asked the Probation Division to contact 
all judicial districts to identify any problems experienced 
in obtaining access to juvenile records when preparing presen- 
tence reports. The results of this survey showed that 58 of 
the 90 judicial districts reported some problem in obtaining 
juvenile records. I/ The two principal problems encountered 
by probation officers in gaining access to juvenile records 
are that records are destroyed after certain periods of time, 
or States and localities have placed prohibitions on releasing 
this information to anyone. The following examples illustrate 
some of the problems encountered by probation officers in ob- 
taining access to juvenile records. 

--The district of Connecticut reported that probation 
officers could not obtain access to any juvenile records 
on individuals who have reached their 21st birthday be- 
cause all records are destroyed. In those cases where 
the defendant has pleaded quilty to a felony and is under 
21, the probation officer may have access to juvenile 
records if the defendant signs a release form. 

-- 

l/The Probation Division obtained responses from 90 of the 94 - 
judicial districts. 
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--The Middle district of Florida reported that its probation 
officers did not actively seek and use juvenile records 
because such records were supposed to be destroyed under 
Florida State law once an offender reaches 21 years of 
age. Also, this district reported that it was useless 
to make any inquiry concerning juvenile records because 
most defendants sentenced in this court were adults. 

--The Southern district of West Virginia reported that 
State law prevents anyone, including probation officers, 
from obtaining access to juvenile records. Also, this 
district reported that all juvenile records were destroyed 
after an individual reached the age of 18. 

--The district of Wyoming reported that State law makes no 
provision or exceptions on the disclosure of juvenile 
records without the consent of the court. The Chief Pro- 
bation Officer also reported that several State judges 
interpret the law to mean that juvenile records cannot 
even be released to the Federal district courts or any 
law enforcement agencies. 

The Commission's parole guidelines were established to pro- 
mote consistency in parole release determinations. One essential 
ingredient for consistent parole release determinations is uni- 
form access to the information necessary to formulate offenders' 
salient factor scores. When probation officers are unable to 
obtain access to juvenile records, the Commission will not have 
all the information it needs to properly and consistently imple- 
ment parole guidelines. Thus, offenders with juvenile records 
can be treated inequitably depending upon whether probation 
officers can obtain access to this information and furnish it 
to the Parole Commission. 

Our analysis of the 342 presentence reports included a 
determination of the impact that the absence of juvenile records 
might have on an offender's parole prognosis. We ignored all 
references to juvenile records and recomputed the salient factor 
scores to establish new parole prognosis ratings for the 342 
cases. We found that in 97 cases, the parole prognosis improved 
by at least one category. For 104 cases, the elimination of 
juvenile records had no impact on the original parole prognosis. 
In the remaining 141 cases, there was no change in the parole 
prognosis because no juvenile records were reported in the pre- 
sentence reports. 

The following case illustrates the impact of the availa- 
bility of juvenile records on an offender's parole release date. 

--Ed had a serious juvenile record including five felony 
convictions and four incarcerations. Also, he violated 
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parole as a juvenile. In October 1978, Ed was given a 
lo-year regular adult sentence in the Southern district 
of Ohio for armed bank robbery. The presentence report 
included information on Ed's juvenile record. Using the 
presentence report, the Commission's hearing examiners 
determined the offense severity as very high and his 
salient factor score as 1. The offense severity of very 
high and a salient factor score of 1 equates to a parole 
guidelines range of 60 to 72 months. In the event the 
probation officer had been unable to obtain access to the 
juvenile records, Ed's salient factor score would have 
increased to 8. The parole guidelines range for a very 
high offense and a salient factor score of 8 calls for 
36 to 48 months. Thus, the absence of juvenile records 
could result in 2 to 3 years' difference in the amount of 
time served for the same offense. 

Several Chief Probation Officers told us that steps should 
be taken to make juvenile records available to probation officers 
preparing presentence reports for Federal district courts. One 
Chief Probation Officer stated: 

"It would appear that many or most states have enacted 
very restrictive and overprotective laws on juvenile 
records which were intended for the protection of the 
juvenile who came into conflict with the law by immatur- 
ity and poor judgment, and deserve to have a "second 
chance" without that juvenile incident and record being 
held against him or her as a handicap in their future 
life. I doubt that such legislative intent was to con- 
ceal and overprotect the juvenile who continues to vio- 
late the law and shows no sign of rehabilitation, but 
that has been one of the unexpected results of such 
laws. If the state laws would permit exception disclo- 
sures to other courts and agencies preparing presentence 
reports, such as Federal law under Title 18, Section 
5038(l) and (2), a more evenhanded administration of 
justice could be administered for both the protection 
of the juvenile and society." 

He also stated that he had recently testified on this matter 
before the State legislature in an attempt to get the State law 
revised. 
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Presentence reports prepared by the 
District of Columbia Superior Court 
on offenders serving sentences in 
Federal institutions were inadequate 

The Commission is responsible for making parole release 
decisions on District of Columbia Code violators who are serving 
sentences in Federal correctional institutions. The Commission 
cannot effectively carry out this responsibility because the 
District of Columbia Superior Court does not provide adequate 
presentence reports. 

Section 24-209 of the District of Columbia Code gives the 
Commission the authority to make parole release decisions for 
District of Columbia Code violators who are serving their sen- 
tences in Federal correctional institutions. The Commission 
follows its normal procedures of establishing the offense sever- 
ity rating and calculating the salient factor score when making 
parole release determinations for these cases. As of June 1980, 
the Bureau of Prisons estimated that there were about 1,000 
District of Columbia Code violators serving their sentences in 
Federal correctional institutions. 

We found that the probation staff of the District of 
Columbia Superior Court were not familiar with the information 
that the Commission needed to make parole release determinations. 
As a result, presentence reports furnished to the Commission 
frequently did not contain information essential for establishing 
the offense severity rating and the salient factor score. Thus, 
the Commission was forced to delay some hearings until additional 
information was obtained and make decisions in others on the 
basis of inadequate information. The Commission has been working 
with the probation staff of the District of Columbia Superior 
Court in an effort to improve the quality of presentence reports: 
however, only limited progress had been made as of March 1982. 

Several Commissioners and staff members were in favor of the 
Commission conducting courtesy parole hearings for District of 
Columbia Code violators who are incarcerated in Federal prisons, 
but they did not believe the Commission should make parole deci- 
sions in these cases. They supported the need for legislation 
to relieve the Commission of this responsibility. 

Some judicial districts refused 
to make adequate presentence 
and postsentence reports available 

The Commission has experienced some difficulty in obtaining 
adequate information in presentence and postsentence reports in 
several judicial districts because probation officers have been 
instructed by the courts to limit the information included in 
these reports. As a result, the Commission has been forced to 
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make parole release determinations on the basis of information 
it considers inadequate. 

The Commission is charged under 18 U.S.C. $4206(a) with the 
responsibility for considering both the nature and circumstances 
of the offense and the history and characteristics of the pris- 
oner. In making parole release determinations, 18 U.S.C. $4207 
provides that the Commission shall consider presentence reports 
when and if available. The responsibility of the probation 
officer to supply information to the Commission is set forth 
in 18 U.S.C. $4205(e) which provides: 

"Upon request of the Commission, it shall be the duty 
of the various probation officers and government bureaus 
and agencies to furnish the Commission information avail- 
able to such officer, bureau, or agency, concerning any 
eligible prisoner or parolee and whenever not incompatible 
with the public interest, their views and recommendations 
with respect to any matter within the jurisdiction of 
the Commission." 

We found that the Commission has encountered some difficulty 
in obtaining adequate presentence and postsentence reports in 
several judicial districts because probation officers have been 
instructed to limit the information included in these reports. 
The most serious situation involves the judicial district of 
Colorado, where the Commission has experienced problems for 
several years. This court has adopted a policy which prohibits 
probation officers from furnishing the Commission a comprehensive 
presentence report that contains a complete description of the 
nature and circumstances of the offense behavior, even though 
the Commission considers such information essential to make 
responsible parole release decisions. Also, correspondence 
obtained from the Parole Commission showed that this court has 
instructed its probation officers not to respond to the Commis- 
sion's request for postsentence reports pursuant to 18 U.S.C. 
$4205(e). As a result, the Commission has been forced to delay 
decisions in some cases while it tried to obtain the information 
elsewhere. In other cases, the Commission had to make decisions 
using information that it considered incomplete. 

In an effort to obtain better descriptions of offense behav- 
ior, the Commission started obtaining additional details from 
the United States Attorney. However, on June 8, 1981, the 
Chairman of the Parole Commission wrote the Assistant Attorney 
General of the Criminal Division and expressed concern that 
the court was continuing its efforts to restrict the flow of 
information to the Commission that was urgently needed to make 
parole release determinations. Also, the letter stated: 



"In addition, there is a rather special problem in 
the District of Colorado that we need to resolve. 
In a situation that, as far as we know, is unique, 
the U.S. Attorney has been threatened with contempt 
by the Chief Judge * * * for sending us 792 reports. 
* * * I note that there exists precedent for vindi- 
cating that right on appellate review. See United 
States v. Fatico 579 F.2d 707 (2d Cir. 1978). We 
also know that the Court of Appeals for the Tenth 
Circuit does not share the District Court's views. 
See Smith v. United States, 551 F.2d 1193 
(10th. 1977)." 

The Chairman asked the Assistant Attorney General for support 
in the litigation of this matter. "Jo action has been taken as 
of March 1982. 

Prosecutors rarely furnished 
important data to the Commission 

The Parole Commission has not been successful in obtaining 
important information necessary for parole decisionmaking from 
U. S. attorneys. Most u. S. attorneys were not furnishing infor- 
mation to the Parole Commission because they were not aware of 
the requirement or considered it a low priority. Thus, the 
Commission has made parole decisions without all the information 
necessary to ensure the proper application of the parole guide- 
lines. 

The Parole Commission and Reorganization Act of 1976 (18 
U.S.C. $4205(e)) grants the Commission the authority to obtain 
information for parole decisionmaking from various government 
bureaus and agencies on any offenders eligible for parole. The 
Commission's rules provide that in making a determination re- 
lating to release on parole, it can consider recommendations 
regarding the prisoner's parole made by the prosecuting attorney. 

In August 1976, the Department of Justice notified all 
U. S. attorneys of the importance of providing informa- 
tion to the Commission for parole decisionmaking purposes. The 
vehicle for communicating information to the Commission was a 
form (USA-792 "Report On Convicted Prisoner By United States 
Attorney") which was to be prepared by the prosecutor at the 
time the offender was sentenced. The Department emphasized that 
each form 792 should include information on the details of the 
offense, the nature and severity of the offender's involvement 
relative to co-defendants, related charges dismissed upon entry 
of a plea of guilty which the Government was prepared to prove, 
the magnitude and duration of the criminal behavior, and mitiga- 
ting factors such as cooperation with the Government. Finally, 
the Department stressed that failure on the part of U. S. 
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attorneys to provide information to the Commission could result 
in early parole, which would squander the investigative and 
prosecutive efforts that resulted in the incarceration of the 
offender. 

In May 1979, the Chairman of the Parole Commission noti- 
fied the Assistant Attorney General of the Criminal Division 
that he was deeply disturbed to find that U. S. attorneys were 
only completing form 792s in about 2 percent of the cases. 
Also, the Chairman asked the Department to make completion of 
the form 792 a mandatory requirement. The Assistant Attorney 
General of the Criminal Division advised the Chairman in June 
1979 that completion of the form 792 was already considered a 
mandatory requirement. Also, he advised the Chairman that a 
reminder would be sent to all U. S. attorneys concerning their 
responsibility to ensure that a form 792 was completed and 
furnished to the Commission in all cases where an offender was 
sentenced to a term of imprisonment in excess of 1 year. Con- 
sequently, the July 20, 1979, issue of the United States 
Attorneys Bulletin contained a reminder of the requirement. 

The Assistant Attorney General of the Criminal Division 
sent a letter to all U.S. attorneys and prosecutors within the 
Criminal Division in November 1979 emphasizing the importance 
of preparing form 792s and forwarding them to the Commission. 
The December 21, 1979 issue of the United States Attorneys 
Bulletin stated: 

"Completion of the form ensures that the Parole 
Commission is given a concise, accurate account 
of the offense behavior which led to the convic- 
tion, and of any other circumstance (mitigating 
or aggravating) which should be made known to the 
Commission. It is especially important that the 
commission be apprised of the specific data it 
needs for decisionmaking under its guidelines 
(dollar values involved, drug amounts, extent 
of a conspiracy, etc) * * *.II 

We examined 342 case files from 10 judicial districts on 
offenders who were sentenced to a term of imprisonment in excess 
of 1 year. Our review showed that prosecutors provided form 
792s to the Commission in only 53 cases. Twenty-five came from 
the Eastern district of Kentucky, where prosecutors submitted 
form 792s in 83 percent of the cases we examined. Five districts 
had not submitted any. 



We also examined case files on 179 offenders who were iden- 
tified as organized crime figures and/or major narcotics 
traffickers. Our review showed that prosecutors provided form 
792s to the Commission in only 30 cases and even some of them 
did not meet the Commission's needs. Thus, the Commission made 
decisions in many cases without the benefit of complete informa- 
tion from prosecutors. The following cases illustrate what can 
happen when the Commission makes parole decisions without the 
benefit of complete information from the prosecutor or in its 
absence. 

--Jim was given a 30-year indeterminate sentence on 
March 25, 1975, in the Eastern district of Pennsylvania 
for conspiracy to distribute narcotics and use of communi- 
cations facilities to distribute narcotics. The Commis- 
sion conducted an initial parole hearing for Jim in 
February 1976 and decided that Jim should be provided 
another hearing in 3 years. At Jim's February 1979 hear- 
ing, the panel considered the usual materials, including 
a form 792 prepared by a Strike Force attorney. The form 
792, however, contained some vague allegations which were 
not supported by facts. The panel did not consider the 
allegations and recommended parole in July 1979. The 
Deputy Chief of the Narcotics and Dangerous Drug Section 
within the Criminal Division, who also prosecuted this 
case, wrote the Regional Commissioner on May 10, 1979, 
and protested the decision. The Attorney-in-Charge of 
the Philadelphia Strike Force notified the Regional Com- 
missioner on June 8, 1979, that he strongly opposed Jim's 
parole at this time. The letter stated: 

"On May 2, 1979, my office received notification 
that Jim was scheduled to be released on parole 
as of July 13, 1979. In so much as * * * CJiml 
was sentenced in 1975 to 30-years imprisonment 
for his role in a large scale conspiracy to dis- 
tribute heroin, I am very surprised and concerned 
that he is being paroled after serving only four 
years. The evidence presented at the trial 
unequivocally showed that * * * [Jim] was in 
charge of day to day operations of the narcotic 
trafficking activities of a group which called 
itself the 'Black Mafia' * * *." 

On July 12, 1979, the Commission reopened Jim's case, 
delayed his parole, and scheduled him for a special 
reconsideration hearing to consider new adverse informa- 
tion from law enforcement officials recommending against 
his parole. The panel of examiners recommended a lo-year 
reconsideration hearing in August 1989 because the new 
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information substantiated a large scale drug operation 
involving the distribution of heroin in the Philadelphia 
area. The Regional Commissioner concurred in the recom- 
mendation and forwarded the case to the National 
Commissioners who also agreed. Jim appealed the deci- 
sion to the full Commission, and the previous decision 
calling for a lo-year reconsideration hearing in August 
1989 was affirmed on February 5, .1980. 

--Hugh was sentenced to 13 years in the Southern district 
of New York for conspiracy to violate narcotics statutes. 
The Commission conducted an initial parole hearing for 
Hugh in October 1978. The prosecutor failed to furnish 
a form 792 to the Commission. The panel of examiners 
recommended that Hugh's case be designated as original 
jurisdiction and that his case be reconsidered in October 
1982 because the offense involved a conspiracy of inter- 
national magnitude including large-scale importation and 
wholesale distribution of great quantities of cocaine 
and marijuana. The National Commissioners granted Hugh 
a presumptive parole date of May 15, 1979, which was 
approximately 4 months after his parole eligibility date 
of January 3, 1979. The United States Attorney for the 
Southern district of New York advised the Commission 
on March 26, 1979, that it did not have available to it, 
through no fault of its own, all the relevant information 
necessary to make a well-informed decision concerning 
Hugh's parole. Also, the U.S. attorney advised the Com- 
mission of his intention to ask for a reconsideration 
of the decision to parole Hugh. The U.S. attorney fur- 
nished new adverse information on Hugh's activities to 
the Commission on May 10, 1979, and the Commission re- 
opened Hugh's case on May 14, 1979, and scheduled a new 
hearing for June 21, 1979. The hearing examiners recom- 
mended and the Commission agreed that Hugh should not 
be given parole because of the magnitude of the offense 
and his relative culpability. Hugh is now scheduled to 
be released in May 1983 instead of May 1979. 

--Leo was sentenced to 6 years in the Eastern district of 
Pennsylvania for conspiracy and distribution of heroin 
and cocaine. The Commission conducted an initial parole 
hearing for Leo in February 1978 and decided to parole 
him on February 12, 1980, after 28 months. In August 
1979, the Commission conducted an interim hearing for 
Leo and decided upon a release date of December 10, 1979, 
after 26 months. This case was prosecuted by the 
Philadelphia Strike Force: however, the prosecutor did 
not furnish a form 792 to the Commission which described 
the relative culpability of Leo. We found that the 
Pennsylvania Crime Commission had identified Leo as a 
member of the Black Mafia which operated a large scale 
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narcotics distribution business in Philadelphia, New York 
City, and Washington, D.C. The Parole Commission should 
have been aware of this information. 

During our visits to U.S. attorneys' offices in 10 judicial 
districts and two Organized Crime Strike Force offices, we found 
that prosecutors were not preparing form 792s because they were 
unaware of the requirement or considered it low priority to 
furnish information to the Parole Commission. The following 
examples illustrate this problem. 

--One Assistant U.S. attorney in the Northern district of 
Texas told us that he could only recall preparing a form 
792 on one case. He also told us that he did not even 
know where to go to obtain a blank copy of the form in 
his office. Another Assistant U.S. attorney in this 
office told us that he was unaware of a requirement to 
prepare a form 792 and he had never seen the form until 
we showed it to him. 

--The U.S. attorney in the Northern district of Georgia told 
us that form 792s generally were not prepared because 
prosecutors believed that nobody read them. Two Assistant 
U.S. attorneys told us they had been in this office for 
over a year before they were made aware of this require- 
ment. They also told us that they rarely completed the 
form. 

--Two Assistant U.S. attorneys in the Southern district of 
Ohio told us that they did not prepare any form 792s 
prior to August 1980 because they did not know the re- 
quirement existed. Another Assistant U.S. attorney in 
this office told us that he thought preparation of the 
form 792 was optional. He also told us that in his 
opinion it was a waste of time to prepare a form 792, 
but he would comply in the future. 

--The U.S. attorney in the Western district of Kentucky was 
not familiar with the form 792 or the requirement to 
complete it until we brought it to his attention. After 
examining the United States Attorney's Manual and a form 
792 we furnished to him, he concluded that the form 792 
should be prepared for each conviction where the defendant 
received a sentence in excess of 1 year. 

--One Assistant U.S. attorney in the Southern district of 
Texas told us that form 792s were not completed because 
it was his perception that the Parole Commission did not 
pay any attention to the information contained in them. 

--One Assistant U.S. attorney in the Eastern district of 
Pennsylvania told us that the form 792 was not completed 
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because of the absence of procedures requiring its comple- 
tion. He also told us that most prosecutors believed 
that the Parole Commission did not consider any comments 
made on form 792s. The U.S. attorney for the Eastern dis- 
trict of Pennsylvania told us that for some unknown reason 
his office discontinued preparation of form 792s several 
years ago. He also told us that he planned to issue 
instructions to his staff stressing the importance of 
preparing form 792s for the Parole Commission. 

--The First Assistant U.S. attorney in the Western district 
of Missouri told us that form 792s were not regularly 
prepared because the U.S. attorney had expressed no in- 
terest in furnishing information to the Parole Commission. 
After our interview, the U.S. attorney wrote a letter 
to all prosecutors handling criminal cases in this office 
emphasizing the importance of preparing form 792s and 
furnishing them to the Parole Commission. 

--The Attorney-in-Charge of the Kansas City Strike Force 
told us that the Department of Justice had not emphasized 
the preparation of form 792s; therefore, his staff had not 
completed them. In a letter dated December 30, 1980, 
which was sent to all prosecutors in this office, the 
Attorney-in-Charge reemphasized the importance of com- 
pleting form 792s and forwarding them to the Parole Com- 
mission. This letter stated: 

"Cur office recently was audited by the General 
Accounting Office concerning our relationship 
with the United States Parole Commission and 
what information we provide them concerning 
defendants prosecuted by this office. One 
deficiency noted was our failure to prepare 
Form 792's in all cases where confinement was 
imposed. The Section and the Department of 
Justice require such forms to be submitted. 
* * * The important points to emphasize is 
[sic] the organized crime connection of the 
defendant, the essential nature of the scheme 
and.where applicable the monetary cost of the 
offense * * *.rl 

The Chairman of the Parole Commission wrote the Assistant 
Attorney General of the Criminal Division on June 8, 1981, and 
requested a meeting to resolve a long-standing problem the Com- 
mission has experienced in obtaining form 792s from U.S. 
attorneys. This letter stated: 
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"Unfortunately, despite a Justice Department direc- 
tive in June 1979 that these reports be considered obli- 
gatory for all Federal prosecutors (in those cases where 
the court has imposed a sentence that includes eligiblity 
for parole), Assistant U.S. Attorneys have not responded 
to our need for their cooperation. A recent sample we 
took shows these reports submitted in only 15 percent 
of all cases. This figure has been informally confirmed 
by GAO investigators, (who f ound an even lower compliance 
rate in organized crime and major drug cases). 

"One result is that an early parole may be granted 
through a lack of information illustrating the true extent 
of the crime, thus, diminishing the value of the original 
prosecutorial effort. Another is a last-minute reopening 
of a case in which a parole was granted after news of 
the imminent release causes the prosecutor to surface 
information that should have been conveyed to us at the 
outset. This happens too often. For example, we are 
now litigating in the U.S. Court of Appeals for the 
Fourth Circuit a case in which critical information 
concerning one of the offenders in the 1973 assault 
and shooting of Senator John Stennis was given to us 
by the U.S. Attorney's Office for the District of 
Columbia only after the parole of this offender had 
been announced * * *." 

The Assistant Attorney General of the Criminal Division notified 
the Chairman on June 11, 1981, that steps would be taken to 
resolve these issues. As of March 1982, the Commission and the 
Department of Justice were addressing these issues. 

Judges seldom communicated 
anv information to the Commission 

The Commission has not been successful in obtaining neces- 
sary information from sentencing judges on their recommendations 
for the parole of offenders. 

In 1974, the Federal Judicial Center, the Bureau of Prisons, 
the Board of Parole, and the Probation Division within the Admin- 
istrative Office of the United States Courts, working under the 
direction of the Judicial Conference Committee on the Administra- 
tion of the ProbationSystem, developed a special form (AO-235 - 
"Report on Sentenced Offender by United States District Judge") 
to be prepared by the judge on each case at the time of senten- 
cing. This form was designed to assist judges in communicating 



to correctional agencies anything about the reasons for selec- 
tion of a sentence that might be of help to those agencies in 
discharging their responsibilities. One section of the form 
was designed to obtain the judge's comments and recommendations 
relative to release on parole. Copies of the form AC-235 were 
distributed to all United States District Judges in November 
1974. 

The Parole Commission and Reorganization Act of 1976 pro- 
vides that the Commission shall, in making a determination 
relative to release on parole, consider rl* * * recommendations 
regarding the prisoner's parole made at the time of sentencing 
by the sentencing judge* * *." In April 1976, the Probation 
Division within the Administrative Office of the United States 
Courts furnished a copy of the revised form AO-235 to all United 
States District Judges. The Probation Division encouraged judges 
to complete the form for the purpose of assisting the Commission 
in its deliberations concerning parole release decisions. 

The Commission's rules (28 CFR $2.19) provide that it shall 
consider recommendations regarding an offender's parole made at 
the time of sentencing by the sentencing judge. In evaluating 
a recommendation concerning parole, the rules provide that the 
Commission must consider the degree to which a recommendation 
provides the Commission with specific facts and reasoning rele- 
vant to the statutory criteria for parole (18 U.S.C. $4206) 
and the application of the Commission's guidelines (including 
reasons for departure therefrom). Thus, to be most helpful, 
a recommendation should state its underlying factual basis and 
reasoning. The Commission's rules provide that several matters 
are appropriate for a judge to communicate to the Commission. 
These include circumstances where: 

--The official version of the criminal conduct, as set 
forth in the presentence report, is known to be at 
variance with the facts or is considered unreliable. 

--Other information in the presentence report is either 
incorrect or of doubtful validity. 

--The judge has views about the offender's culpability, 
particularly cases in which the offender's culpability 
is thought to be less or greater than what might be 
inferred from the description of the offense behavior 
in the Commission's guidelines. 

--The defendant has cooperated with the prosecution, but 
this cooperation is not reflected in the presentence 
report. 

In the 342 case files we examined, we found that judges had 
provided comments to the Commission relative to parole release 
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in 126 cases. Fifty-five, or 44 percent, came from two judicial 
districts --Western Kentucky and Northern Texas. In the remaining 
216 cases, judges failed to submit a form or sent in a blank 
one. Further details by judicial district are presented in 
the following table. 

Judicial district 
Northern California 
Northern Georgia 
Southern Indiana 
Eastern Kentucky 
Western Kentucky 
Western Missouri 
Southern Ohio 
Eastern Pennsylvania 
Northern Texas 
Southern Texas 

Total 

Number of cases where form AO-235: 
Cases not 

reviewed prepared prepared blank 
35 9 13 13 
30 5 18 7 
30 2 2 26 
30 17 13 0 
30 30 0 0 
30 0 1 29 
40 19 16 5 
40 10 25 5 
30 25 5 0 
47 9 26 12 

342 126 119 97 
-.. 

The June 1980 Harvard Law Review included an article which 
examined the success of the form AO-235 as a communication device 
between the sentencing judge and correctional decisionmakers. 
This article pointed out that 66 percent of 115 judges included 
in a survey reported that they used the AO-235 in 25 percent or 
less of their cases. Also, the article pointed out that most 
judges who seldom used the form believe it is either unnecessary 
or is ignored by the Parole Commission. Finally, the article 
concluded that the form had failed to fulfill its intended pur- 
pose as a communication device for encouraging consistenttreat- 
ment of the defendant at the sentencing and parole stages. &/ 

Several judges told us that they did not regularly complete 
form AO-235s because they (1) did not know the type of informa- 
tion the Commission wanted, or (2) perceived that it would be 
ignored by the Commission. 

Correctional staff did not regularly' 
make study and observation 
reports available to the Commission 

The Bureau and the Commission do not have adequate pro- 
cedures to ensure that study and observation reports are 
automatically made available to the Commission's hearing exam- 
iners for their use in formulating parole release decisions. 

l-/"Due Process at Sentencing: An Empirical and Legal Analysis 
of the Disclosure of Presentence Reports in Federal Courts": 
Harvard Law Review, June 1980. 
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A Federal judge who wants more information about an adult 
offender before passing sentence can commit an offender to the 
custody of the Attorney General for 90 days of study and obser- 
vation under 18 U.S.C. $4205(c). Under a similar provision in 
18 U.S.C. $5010(e), ' a Judge who wants additional information 
about whether an offender who is less than 26 years old will 
benefit from treatment under the special provisions of the Youth 
Corrections Act can commit the offender to the custody of the 
Attorney General for 60 days of study and observation. In 
either case, the Bureau's staff prepares a report for the judge 
to use in sentencing. The report may include information such 
as medical, psychological, and vocational evaluations, program 
recommendations, and a sentencing recommendation. Those offen- 
ders who are sentenced to a term in excess of 1 year then come 
under the jurisdiction of the Parole Commission. In these cases, 
the study and observation reports should be available for use 
by the Commission's hearing examiners when they formulate parole 
release decisions. 

The Bureau and the Commission do not have adequate proce- 
dures to ensure that study and observation reports are automa- 
tically made available to the Commission's hearing examiners 
for their use in parole decisionmaking. Rather, the Bureau's 
procedures provide that study and observation reports are court 
documents and cannot be released to the Commission unless specif- 
ically authorized on a case-by-case basis by the sentencing 
court. Also, the Bureau's procedures do not require that its 
staff initiate contact with the appropriate sentencing court 
to request authorization for release of the study and observa- 
tion report to the Commission. In addition, the Commission's 
procedures manual does not instruct hearing examiners to request 
access to study and observation reports prior to conducting 
parole hearings. 

We found that the Bureau did not regularly make study and 
observation reports available to the Commission's hearing exami- 
ners. Our review of 14 cases committed for study and observation 
showed that reports were available for use in making the parole 
release determination in only eight cases. Several of the 
Bureau's caseworkers told us that study and observation reports 
were court documents and they would not automatically request 
authorization from the courts for release of these reports to 
the Commission's hearing examiners. 

One official from the Bureau's headquarters told us that 
a telephone survey of caseworkers in several institutions dis- 
closed inconsistencies in the procedures that were followed in 
the release of study and observation reports to the Commission's 
hearing examiners. For example, some caseworkers stated that 
they would automatically request authorization from the senten- 
cing court so the study and observation report could be released 
to the Commission's hearing examiners, while others stated that 
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they would never make such a request. Others stated that they 
would only seek authorization from the court when specifically 
requested to do 30 by the Commission's hearing examiners. While 
in attendance at a Sentencing Institute l/ in May 1980, we were 
told by a hearing examiner from the CommFssion's Southeast Region 
that he had never seen a study and observation report when he 
made a parole release determination. 

The Chairman of the Parole Commission wrote the Director of 
the Bureau of Prisons on June 23, 1981, concerning the avail- 
ability of study and observation reports. The letter stated: 

"GAO has expressed concern that the 'Study and Obser- 
vation' reports prepared by the Bureau of Prisons 
are not being made available to the Parole Commission, 
so that they can be used as an aid in making the 
release decision. Spot checking with Commission 
personnel reveals that this is so * * *." 

The Chairman requested that the Director revise the Bureau's 
procedures so that study and observation report3 could automa- 
tically be made available to the Commission's hearing examiners 
for their use in formulating parole release decisions. The 
Director of the Bureau of Prisons advised the Chairman of the 
Parole Commission on July 22, 1981, that study and observation 
reports prepared under 18 U.S.C. $5010 (e) could automatically 
be released to the Commission's hearing examiners because the 
Commission is responsible for furnishing them to the sentencing 
court. Also, he advised the Chairman that study and observa- 
tion reports prepared under 18 U.S.C. $4205 and competency 
studies done under 18 U.S.C. $4244 could not be automatically 
disclosed to the Commission's hearing examiners because they 
are considered court documents. However, he expressed a willing- 
ne3s to have his staff seek authorization from the courts to 
disclose these studies to the Commission's hearing examiners. 
The Commission and Bureau had not finalized any arrangements 
on the release of study and observation reports as of March 1982. 

Correctional staff did not regularly 
furnish psychological reports to the 
Commission 

The Commission is required by statute to consider psycholo- 
gical reports when making parole decisions. However, staff at 
the Bureau's institutions do not routinely furnish these reports 

L/These Institute3 are conducted periodically so that the Bureau 
of Prisons, the Judiciary, and the Parole Commission can address 
mutual problems. 
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to the Commission's hearing examiners for their use in making 
parole release determinations. 

The Parole Commission and Reorganization Act of 1976 
(18 U.S.C. $4207) provides that in making a determination rela- 
tive to release on parole, the Commission should consider psycho- 
logical reports. Also, 18 U.S.C. $4208(b) provides that the 
offender must be given reasonable access to the information 
used by the Commission in making the parole release determina- 
tion. However, certain documents may be excluded under 
18 U.S.C. $4208 (c> if they contain diagnostic opinions which, 
if revealed, might disrupt an offender's institutional program. 
In the event that the Bureau's staff deems any psychological 
report to be excludable under these provisions, they are respon- 
sible for preparing a summary which can be furnished to the 
offender. After the summary has been disclosed to the offender, 
the Commission can review the entire report. In June 1976, the 
Bureau issued procedures for implementing these provisions. 

During our visits to the Bureau's correctional institutions, 
we found that staff did not regularly furnish psychological 
reports to the Commission's hearing examiners for their use in 
making parole release determinations. In some cases, the 
Bureau's staff did not have a good understanding of the proper 
procedures to be followed so that psychological reports could 
be furnished to the Commission. In other cases, staff were of 
the opinion that the Commission should not be given access to 
these reports. The following situations illustrate this problem. 

--There were about 625 parole hearings conducted by the 
Commission's hearing examiners at one correctional 
institution between January 1979 and November 1979. The 
Psychology Department summarized only three reports for 
disclosure to inmates so that the complete reports could 
be furnished to the Commission. The Chief Psychologist 
told us that psychological evaluations were not routinely 
summarized unless the Commission's hearing examiners 
specifically asked for access to these reports. He also 
stated that no mechanism exists 30 that the Commission's 
hearing examiners are routinely made aware that reports 
are available. Between January 1979 and November 1979, 
the Chief Psychologist estimated that there were reports 
available highlighting personality disorders in about 60 
cases which the Commission should have known about prior 
to making parole decisions. Hearing examiners, however, 
were not aware these reports were available and could 
not request them. 

--The policy at another correctional institution was that 
psychological reports would not be disclosed to the inmate 
or furnished to the Commission for use in formulating a 
parole release determination because it could adversely 
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affect the inmate's behavior if he had access to the 
information. Also, staff at the institution told us 
they did not believe that the Commission's hearing 
examiners were capable of interpreting information in 
these reports. The case management coordinator was of the 
opinion that psychological reports were being improperly 
handled at this institution because hearing examiners were 
not routinely advised of their existence and the Psycho- 
logy Department would not summarize them so that they 
could be disclosed to inmates and used by the Commission. 
The Chief Psychologist at this institution confirmed 
that psychological reports were not routinely furnished 
to the Commission. Several officials at this institution 
told us that psychological reports were sometimes written 
to meet the eligibility requirements for programs funded 
by a State rehabilitation commission as opposed to an 
accurate diagnosis of an offender's personality disorder. 
Thus, the Psychology Department did not want these mis- 
leading reports released to the Parole Commission. 

--Staff at another correctional institution did not uni- 
formly follow the Bureau's policy on disclosure of 
psychological reports and their release to the Commission. 
The case management coordinator told us that all reports 
should be available for the Commission's use: however, 
she acknowledged that some caseworkers did not fully 
comply with this policy. Three case managers told us that 
psychological reports would be summarized for disclosure 
to inmates, but only the summary would be made available 
to the Commission. One of these case managers told us 
that the complete report would be made available to the 
Commission only if the detailed report was specifically 
requested. The Chief Psychologist at this institution 
told us that he briefs the case managers on the psycho- 
logical status of all offenders so that this information 
can be included in the progress reports, He believes 
this procedure gives the Commission all the information 
it needs. 

Several of the Bureau's staff at correctional institutions 
acknowledged that there were inconsistencies in the procedures 
followed for release of psychological reports to the Commission's 
hearing examiners. Also, some of the staff told us that better 
training was needed by case managers so that there would be 
uniform implementation of the Bureau's policy. 

Correctional institutions were 
inconsistent in reporting poor 
institutional behavior to the Commission 

The Commission is required under 18 U.S.C. $4206 to consider 
institutional behavior when making parole decisions. However, 
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agreement has not been reached between the Bureau and the Com- 
mission on the types of institutional behavior which the Bureau 
should regularly report to the Commission so it can carry out 
its statutory responsibility. As a result, some institutional 
misconduct was reported and the Commission considered it in 
formulating parole release decisions while similar misconduct 
was not reported and parole decisions were made without the 
Commission having full knowledge of offenders' institutional 
behavior. 

The Parole Commission and Reorganization Act of 1976 (18 
U.S.C. $4206) provides that the Commission shall reach a judge- 
ment on the institutional behavior of each prospective parolee. 
The legislative history states that it is the view of the Con- 
ferees that understanding by the prisoner of the importance 
of institutional behavior is crucial to the maintenance of safe 
and orderly prisons. Cancelling or delaying a previously estab- 
lished parole date are sanctions employed by the Commission 
to assist the Bureau in the maintenance of institutional disci- 
pline. 1/ These sanctions also uphold the integrity of the con- 
dition chat release on the established date is contingent upon 
the prisoner's continued good conduct. 

Staff at the Bureau's correctional institutions are respon- 
sible for initiating reports in instances where offenders violate 
institutional rules. These reports are investigated by correc- 
tional staff and referred to the Unit Discipline Committee. 
This Committee, which is comprised of institutional staff, meets 
with the offender to discuss the misconduct and has limited 
authority to impose some administrative sanctions. In those 
instances involving more serious misconduct, the Unit Discipline 
Committee has been instructed to forward the incident report 
to the Institution Discipline Committee for review. 

The Institution Discipline Committee conducts a hearing 
where the offender has a right to call witnesses and present 
evidence. After reviewing all the evidence, the Institution 
Discipline Committee makes a decision on the offender's guilt 
or innocence. If the offender is found guilty, the Institution 
Discipline Committee can impose major sanctions such as for- 
feiture of good time, disciplinary segregation, suggest a dis- 
ciplinary transfer, and recommend to the Commission that it 
cancel or delay parole. l/ The Commission requires final action 
on the misconduct by the-Institution Discipline Committee before 
it will take action regarding a parole date. This policy was 

l/A Regional Commissioner may cancel an offender's parole date - 
by scheduling a new hearing due to misconduct. Also, a 
Regional Commissioner may delay an offender's parole date by 
up to 60 days for misconduct without a new hearing. 

114 



adopted as a result of various court decisions which required 
that offenders be afforded certain due process rights. 

A December 1975 study of the Commission's operations by the 
Department of Justice noted a need for the Bureau to establish 
criteria for the categorization of major and minor institutional 
infractions. 1/ The Bureau appointed a task force to study this 
problem. In 3arch 1979, the Bureau issued new procedures on the 
administration of inmate discipline. These procedures were not 
coordinated with the Commission to obtain its input. 

The Bureau's procedures ranked the severity of misconduct 
into four levels and required that the Institution Discipline 
Committee review all cases of misconduct in the most severe cate- 
gory l 

Although the procedures include the option of recommending 
that parole be cancelled or delayed as a possible sanction for 
misconduct in two of the other three categories, there is no 
requirement for the Unit Discipline Committee to refer these 
matters to the Institution Discipline Committee. Thus, some 
serious misconduct, such as possession of narcotics, escape, 
extortion, and counterfeiting, may not be referred to the Insti- 
tution Discipline Committee. It is significant to note that 
the Commission has developed guidelines calling for cancellation 
of parole for some of these offenses. Without a referral to 
the Institution Discipline Committee and a finding of guilty, 
the Commission will not act to change a parole date. 

Several Parole Commissioners have expressed concern over 
parole decisionmaking in cases involving serious institutional 
misconduct. In a letter to the Chairman of the Parole Commission 
dated January 12, 1979, one Regional Commissioner stated: 

II* * * It is not my belief that parole should be 
denied to individuals who have from time to time 
violated institution housekeeping rules. It is 
my belief that the institution has significant 
and sufficient variety of sanctions which they 
apply to inmates which satisfies accountability 
for violation of those rules. However, I have 
serious problems accepting the parole of inmates 
who commit acts that would be felonies if com- 
mitted in the free world and who are adjudicated 
for those acts in disciplinary courts. To that 
extent, I am particularly concerned about drug 

l-/"An Evaluation of the U.S. Board of Parole Reorganization", 
prepared by the Department of Justice, Office of Management 
and Finance, December 1975. 
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traffic and about assaultive behavior. A goodly 
amount of the tension and unrest that goes through 
an institution is directly related to drug traffic 
and drug misuse * * *." 

We examined incident reports at 15 of the Bureau's correc- 
tional institutions and found inconsistencies in the administra- 
tion of discipline for similar offenses. Sometimes serious be- 
havior which would be new criminal conduct if it had occurred 
outside the institution as well as minor infractions were handled 
by the Institution Discipline Committee and then referred to the 
Commission which cancelled or delayed parole dates in some cases. 
In other cases, similar behavior was resolved by the Unit Disci- 
pline Committee or by staff and not referred to the Commission. 
Examples of such inconsistencies follow. 

--Norman was sentenced on December 2, 1977, to 8 years for 
the importation of marijuana. At his initial hearing, 
he was given a parole date of February 6, 1980. However, 
on September 2, 1979, Norman received an incident report 
for possession of marijuana. The Unit Discipline Com- 
mittee found Norman guilty. The case was then referred 
to the Institution Discipline Committee which also found 
Norman guilty and decided that he should forfeit 60 days 
statutory good time as well as his camp good time for 
September 1979. The institution considered the possession 
of marijuana in a camp setting to be a very serious matter 
disruptive to the security and orderly running of the 
institution. A copy of the incident report was furnished 
to the Commission on September 25, 1979, and the Commis- 
sion considered the matter serious enough that it con- 
ducted a hearing. As a result of this hearing, Norman's 
parole release date was extended by 60 days. 

--James was given a 2-year sentence for a property offense 
of less than $2,000. At his initial hearing, he was given 
a parole date of July 1980. On December 28, 1979, James 
received an incident report for possession and use of 
marijuana. The Unit Discipline Committee found James 
guilty and recommended a change in job assignment and 
extra duty for 2 weeks, but it did not refer the incident 
to the Institution Discipline Committee. Thus, unlike 
Norman, the Commission did not take any action affecting 
parole. 

--Ron was sentenced to 30 years for kidnapping. In April 
1979, he was given a parole date of March 17, 1980. On 
November 8, 1979, Ron received an incident report for 
conspiracy to bring marijuana and other drugs into the 
institution. The Unit Discipline Committee found Ron 
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guilty. The case was referred to the Institution Disci- 
pline Committee which also found Ron guilty and decided 
that he should only forfeit 60 days statutory good time, 
serve 30 days in disciplinary segregation, and receive 
a disciplinary transfer. The Committee cited the fol- 
lowing reason for this sanction. "Distribution of illegal 
drugs in a prison cannot be tolerated. Sanctions imposed 
are necessary to discourage * * * [Ron] from other illegal 
activity and to discourage other inmates from getting 
involved in drug activities * * *." A copy of the 
incident report was furnished to the Commission. It 
considered the matter serious enough to delay Ron's 
release by 60 days. 

--Ed was sentenced to 10 years for robbery. He was paroled 
after serving 54 months: however, parole was revoked be- 
cause of his involvement with drugs. The Commission 
established a new parole release date of May 1980. Ed 
received an incident report on April 11, 1980, for pos- 
session of marijuana. The Unit Discipline Committee 
found him guilty of the misconduct and decided the only 
sanction needed was 1 day's extra duty. Since this mis- 
conduct was not referred to the Institution Discipline 
Committee, the Commission took no further action on Ed's 
case. 

-Bryan was sentenced to a 6-year indeterminate sentence 
under the Youth Corrections Act for possession of mari- 
juana. In October 1978, he was given a presumptive parole 
date of January 1980. In November 1979, Bryan received 
an incident report for lying to a staff member. Bryan 
received another incident report in January 1980 for 
lying to a staff member and an unexcused absence from a 
work assignment. Both of these infractions were moderate 
severity: however, they were processed through the Unit 
Discipline Committee and the Institution Discipline 
Committee. The Commission took action on these two inci- 
dent reports and delayed Rryan's release by 120 days. 
On April 30, 1980, 9 days prior to release, Bryan received 
another incident report for possession of marijuana. The 
Bureau considers this a high-severity infraction: however, 
it was informally resolved by giving Bryan 4 hours of 
extra duty. Since the report was not referred through the 
Unit Discipline Committee to the Institution Discipline 
Committee, the Commission took no action. Bryan was 
paroled May 8, 1980. 

The Chief of Correctional Services at one of the Bureau's 
minimum security institutions had a policy that all misconduct 
involving drugs would automatically be referred to the Institu- 
tion Discipline Committee for disposition. The records at this 
institution showed that between June 1979 and July 1980 there 
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were 132 incident reports written for drug charges, but 39 
were resolved without referral to the Institution Discipline 
Committee. 

Several Commissioners acknowledged that the Commission could 
not uniformly consider offender misconduct in its parole deci- 
sions until the Bureau eliminated inconsistencies in reporting 
similar misconduct to the Institution Discipline Committee. They 
told us that the Commission needs to meet with the Bureau and 
reach agreement on all infractions which should be referred to 
the Institution Discipline Committee so the Commission can con- 
sider them when making parole decisions. They also told us that 
until consistent reporting is achieved, the Commission cannot 
meet the intent of 18 U.S.C. $4206. 

Other information 
was not obtained 

Indictments, records of sentencing hearings, and judgment 
and commitment orders contain information which could be useful 
to the Commission when making parole release decisions. However, 
these records are not regularly obtained by the Commission. 

The formal accusation which charges the defendant with the 
commission of a crime is known as the indictment and it is 
brought by the grand jury. The grand jurors, summoned to hear 
evidence presented to them by the prosecution, may subpoena 
witnesses and gather additional information. If they decide 
that the evidence is sufficient, the grand jury returns an in- 
dictment which is a written statement of the essential facts 
constituting the crime and the particular law which the defendant 
is alleged to have violated. The indictment has details of the 
alleged nature and circumstances of the offense which at times 
could be useful in helping to establish offense severity. 

During the sentencing hearing, the defendant and his/her 
counsel have an opportunity to clarify information in the pre- 
sentence report and the judge indicates his/her resolution of 
any disputed matters. Also, the judge can express his/her views 
at the time of sentencing. The court routinely prepares a record 
of the sentencing hearing and this record should be obtained by 
the Commission. 

The judgment and commitment order is the legal document 
issued by the courts setting forth the sentence and ordering 
the defendant ccxnmitted to the custody of the Attorney General. 
A copy of the judgment and commitment order is delivered to 
the institution with the offender. The judgment and commitment 
order sets forth the plea, the verdict or findings, and the 
adjudication and sentence. Also, the sentencing judge has an 
opportunity to include any recommendations on this order. 
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Our review of 342 cases showed that the Commission did not 
regularly receive indictments, records of sentencing hearings, 
and judgment and commitment orders. Copies of judgment and com- 
mitment orders are available at the Bureau's correctional insti- 
tutions and could be included in the material that the Bureau 
furnishes to the Commission. The indictment is a public record 
and could easily be obtained from the probation office. A record 
of the sentencing hearing is available from the court. 

In January 1981, the Chief Judge for the Northern district 
of California took the initiative and started sending a copy of 
the transcript of the sentencing hearing to the Commission when 
the offender received a sentence of 2 years or more. Also, he 
encouraged the Chairman of the Committee on the Administration 
of the Probation System of the Judicial Conference of the United 
States to adopt this procedure nationwide. No action has yet 
been taken on this recommendation by the Judicial Conference. 
Regional Commissioner of the Parole Commission's Western Region 
told us that the additional information submitted by this court 
has improved the quality of parole decisions. She also told 
us that other Federal courts in Alaska, Arizona, and Oregon 
have started to furnish transcripts of sentencing hearings to 
the Commission. 

Several Parole Commissioners and staff told us that indict- 
ments, judgment and commitment orders, and records of sentencing 
hearings should be routinely available for the Commission's 
use because they would improve the quality of parole decisions. 

ASSURANCE IS NEEDED THAT DEFENDANTS 
WILL BE APPRISED OF THE INFORMATION 
TO BE CONSIDERED BY THE COMMISSION 

Defendants are not routinely advised when they enter a plea 
of guilty that the Parole Commision, when formulating parole re- 
lease decisions, will take into consideration not only the count 
or counts pleaded guilty to but will also consider unadjudicated 
charges dismissed through plea bargaining. Rule 11(c) of the 
Federal Rules of Criminal Procedure does not require the sentenc- 
ing judge to inform the defendant that the Parole Commission 
will consider unadjudicated criminal conduct dismissed through 
plea bargaining when formulating parole release decisions. 

The Parole Commission and Reorganization Act of 1976 (18 
U.S.C. $4206) provides that the Commission shall consider the 
nature and circumstances of the offense and the history and 
characteristics of the offender when formulating parole deci- 
sions. The Commission's rules provide that it shall take into 
account any substantial information available to it when making 
parole decisions. The Commission has taken the position that 
it must consider the criminal conduct that brought the offender 
into contact with the law rather than just the offense of convic- 
tion. Several reasons have been given for this position. 
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First, plea bargains frequently constitute an agreement to 
plead guilty to a lesser offense in exchange for the dropping of 
more serious charges. The Commission believes that it must con- 
sider the actual offense rather than the behavior for which a 
guilty plea was obtained to comply with the statutory requirement 
contained in 18 U.S.C. $4206. Second, concern for public safety 
underlies the Commission's consideration of the degree to which 
the offender has shown himself capable of violent or other harm- 
ful behavior. Third, the Commission's practice of considering 
total offense behavior is an effort to treat similarly situated 
offenders equitably, thus reducing disparity caused by local 
prosecutorial practices. Several court decisions have held that 
the Commission may consider information concerning an offender's 
entire criminal conduct, regardless of whether or not the 
offender had been convicted of that conduct, or whether or not 
such charges had been dismissed as a part of a plea bargain. L/ 

Rule 11(c) of the Federal Rules of Criminal Procedure 
requires that the court, before accepting a guilty plea, inform 
the defendant in open court of the consequences of the plea and 
insure that certain matters are understood by the defendant, 
including: 

--The nature of the charge to which the plea is offered, 
the mandatory minimum penalty provided by law, if any, 
and the maximum possible penalty provided by law. 

--If the defendant is not represented by an attorney, 
that he or she has the right to be represented by an 
attorney at every stage of the proceeding and, if 
necessary, that one will be appointed. 

--That he or she has the right to plead not guilty or to 
persist in that plea if it has already been made, and 
that he or she has the right to be tried by a jury and 
at that trial has the right to the assistance of counsel, 

i/Billiteri v. United States Board of Parole, 541 F.2d 938 (2nd 
Cir. 1976); U.S. 
Cir. 

ex rel Goldberg v. Warden, 622 F.2d 60 (3d 
1980) (holding that counts of an indictment dismissed 

"with prejudice" are not for that reason forbidden territory 
to the Parole Commission); Bistram v. United States Parole - 
Board, 535 F.2d 329, 330 (5th Cir. 1976); Grattan v. Siqler, 
525 F.2d 329, 331 (9th Cir. 19751: LUPO v. Nortog 

,ay, 444 F. Supp 36, 
r- I 371 F. Supp 

156, 159-162-(D. C&n. 1974); Narvaiz v. I 
37-38 (W.D. Okla. 1977); McArthur V.-United States, 434 F. Supp 
163, 166-167 (S.D. Ind. 1976), affirmed 559 F.2d 1226 (7th Cir. 
1977); 
1976); 

Foddrell v. Sigler, 418 F. Supp 324, 325-326 (M.D. Pa. 
and Manos v. United States Board of Parole, 399 F. Supp 

1103, 1105 '(M.D. Pa. 1975). 
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the right to confront and cross-examine witnesses, and 
the right not to be compelled to self-incrimination. 

--That if he or she pleads guilty or nolo contendere there 
will not be a further trial of any kind, so that by 
pleading guilty or nolo contendere the defendant waives 
the right to a trial. 

--That if the defendant pleads guilty or nolo contendere, 
the court may ask questions about the offense to which 
he or she has pleaded, and if these questions are answered 
under oath, on the record, and in the presence of counsel, 
the answers may later be used against him or her in a 
prosecution for perjury or false statement. 

However, the court is not required to inform the defendant that 
the Parole Commission will take into consideration not only the 
count or counts pleaded guilty to, but will also consider unadju- 
dicated charges dismissed through plea agreements. 

Our review of court cases, observations at parole hearings, 
and analysis of appeals indicated that some offenders were not 
aware that the Parole Commission would take into consideration 
charges dismissed through plea agreements when making parole 
decisions. Also, we noted that some judges were not familiar 
with what information the Commission considered when making 
parole decisions. As a result of a Sentencing Institute in 1978, 
the judges in the United States District Court of Nebraska 
established local guidelines for cases involving plea agreements. 
These guidelines supplement Rule 11(c) of the Federal Rules of 
Criminal Procedure by ensuring that defendants are aware of the 
information that will be used by the Commission in formulating 
parole release decisions. The guidelines state: 

"When a defendant enters a plea of guilty in the 
United States Court, District of Nebraska, the 
defendant files a Motion to enter said plea. In 
this Motion to enter a plea of guilty, there are 
questions regarding the ciminal activity in which 
the defendant was involved, his representation by 
counsel, etc. It was decided that there will be 
inserted another section which will, in effect, 
inform the defendant that if he is incarcerated 
as the result of his plea of guilty to the offense, 
the Parole Commission will take into consideration 
not only the count or counts pled [sic] guilty to 
but will consider the entire criminal Indictment 
in which the defendant was involved. Our Court 
wants the defendant to be made totally aware of 
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all the information that is being utilized by the 
Parole Commission. II 

Although a judge should not be required to explain the 
entire parole system to each defendant entering a plea agreement, 
we believe that he or she should advise the defendant of the 
Commission's practice of considering not only the offense of con- 
viction, but also other charges dismissed through a plea agree- 
ment. Several judges and Parole Commissioners told us that they 
favored an amendment to Rule 11(c) of the Federal Rules of Crimi- 
nal Procedure to ensure that defendants were aware of the Commis- 
sion's practice. 

PROCEDURES WHICH ENSURE BETTER 
DISCLOSURE OF PRESENTENCE REPORTS 
NEED TO BE DEVELOPED 

Offenders convicted of Federal crimes are not being given 
adequate opportunity prior to the imposition of sentence to 
review their presentence reports and assess the accuracy of 
information contained in them. Rule 32(c)(3) of the Federal 
Rules of Criminal Procedure does not provide for mandatory dis- 
closure of the presentence report to both the defendant and 
his/her counsel prior to sentencing. Disclosure is required 
only upon request of the defendant or counsel. Also, this rule 
gives district court judges great flexibility and considerable 
discretion in determining the appropriate time, place, and 
extent of disclosure. This action can have a profound effect 
on the treatment of the offender throughout the criminal process. 
The possibility of introducing inaccurate or misleading infor- 
mation into the sentencing decision may have a multiple iinpact, 
affecting not only the severity of the sentence, but also the 
offender's classification in prison and the determination of 
the parole release date. 

The presentence report is the critical document at both the 
sentencing and the correctional stages of the criminal justice 
process. The report's primary purpose is to aid the court in 
determining the appropriate sentence. After sentencing, the 
presentence report accompanies the offender to the correctional 
institution and provides background information for the Bureau 
of Prison's classification process. The presentence report also 
plays a crucial role in parole release determinations because it 
serves as the Commission's primary source of information for 
establishing the offender's offense severity rating and salient 
factor score. 

For many years, both judges and probation officers strongly 
opposed proposals calling for mandatory disclosure to the defen- 
dant of the information contained in presentence reports. On the 
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other hand, advocates of such reform claimed it was necessary to 
guarantee accuracy and reliability of information provided to 
sentencing courts. Opponents argued that disclosure would in- 
hibit sources of information who required anonymity, allow 
numerous challenges to the report and thus significantly delay 
sentencing proceedings, and impair the rehabilitative process 
by jeopardizing the probationer's relationship with his probation 
officer. Proponents of disclosure, however, continued to voice 
their concern for the reliability of presentence reports. 

By 1975, the concern expressed for the accuracy and reliabi- 
lity of presentence reports had gained considerable recognition, 
The result was a sophisticated compromise of these competing 
interests, embodied in the adoption of Rule 32(c) (3) of the 
Federal Rules of Criminal Procedure. The rule furthered the 
interest in the reliability of presentence reports by requiring 
disclosure of the factual sections of the report to either the 
defendant or counsel upon request. The defense was thus afforded 
the opportunity to bring to the judge's attention and to comment 
upon information it considered inaccurate, incomplete, or other- 
wise misleading. 

On the other hand, the interest in the completeness of 
presentence information was protected by certain exceptions to 
disclosure in Rule 32(c)(3). These exceptions provided that the 
sentencing judge need not disclose those parts of the presentence 
report containing diagnostic information that could disrupt a 
rehabilitation program; identify sources of information obtained 
upon a promise of confidentiality: or information that, if dis- 
closed, might result in physical or other harm to other persons. 
If the judge relies upon any of the undisclosed information in 
determining a sentence, the rule requires that the judge must 
provide a written or oral summary of that information to the 
defense. 

Despite this compromise, debate over the proper amount of 
disclosure of presentence reports did not end. The rule gave 
district court judges great flexibility and considerable discre- 
tion in determining the appropriate time and place of disclosure, 
the proper party to inspect the report, the applicability of 
exceptions to disclosure, and the correct procedure for receiving 
defense commentary. Because of the flexibility of the rule, 
Federal judges have often adopted disclosure practices to fit 
their individual sentencing procedures. Further, although dis- 
closure is the controlling principle of Rule 32(c)(3), discretion 
allowed by the rule enables some courts to withhold a significant 
amount of information from the defense by broadly construing the 
exceptions to disclosure. 

Two of the most important factors affecting the defense's 
ability to make use of the disclosure process are the timing 
of the disclosure and whether the defendant is allowed and 
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encouraged to review the presentence report with his or her coun- 
sel. Rule 32(c)(3) does not provide for automatic disclosure, 
but only for disclosure upon request. The rule requires that 
disclosure be made to the defendant or his/her counsel but does 
not require that disclosure be made to both. When only the 
defense attorney sees the report, the whole disclosure process 
may be hampered if he/she does not provide the defendant with an 
opportunity to confirm or deny factual accuracy of the report. 
Also, the timing of the release of the report is as important as 
to whom it is released. If the defendant or his/her counsel are 
not given adequate time to review the document and check its 
accuracy, disclosure has little meaning. 

To determine the extent of this problem and to assess the 
merits of the criticisms that have been leveled against dis- 
closure, the Committee on Administration of the Probation System 
of the Judicial Conference of the United States asked the Federal 
Judicial Center to study the implementation of Rule 32(c) (3). 
The study relied upon information gathered through a national 
field study involving personal interviews with Federal judges 
and probation officials in 20 judicial districts as well as an 
analysis of responses to questionnaires sent to randomly selected 
judges, all chief probation officers, and randomly selected line 
probation officers. 

The study, published in the June 1980 Harvard Law Review, 1/ 
concluded that district courts have been only partially success= 
ful in using disclosure practices that ensure complete factual 
accuracy of the presentence report. For example, 50 percent of 
the courts disclosed the report only to the defense counsel. 
Similarly, one-third of the courts released the report only on 
the day of sentencing-- a time when the defense is least likely 
to give the report the careful and thorough reading necessary to 
ensure that the information is reliable. Also, only one-seventh 
of the courts disclosed the report prior to the day of sentencing 
in the majority of cases. Furthermore, one-sixth failed to dis- 
close the presentence report even to the defense attorney in an 
overwhelming majority of their cases, thereby precluding even 
partial review of the documents accuracy. 

During our visits to 10 judicial districts, we found that 
7 had a policy of making the presentence report available for 
review by either the defendant or his or her counsel prior to 
sentencing; however, the extent of disclosure within the judicial 
districts varied on the basis of the philosophy of various 
judges. In one judicial district, judges disclosed only that 

&/"Due Process at Sentencing: An Empirical and Legal Analysis of 
the Disclosure of Presentence Reports in Federal Courts", 
Harvard Law Review, June 1980. 
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part of the presentence report covering the offender's prior 
criminal record, and this was not done until sentencing. In 
another judicial district, the disclosure procedures ranged 
from automatic disclosure of the entire presentence report 3 
days prior to sentencing to only partial disclosure, upon 
request, the day of sentencing. 

One excellent example of full disclosure of the presentence 
report was brought to our attention by a judge during our atten- 
dance at a Sentencing Institute in May 1980. This judge told us 
that he met with the probation officer who prepared the presen- 
tence report, the defendant and defense' counsel, and the prose- 
cutor several days prior to sentencing to discuss the presen- 
tence report. Such a forum provides an opportunity for the 
defense and the prosecution to correct any inaccuracies and 
resolve discrepancies prior to sentencing. 

On July 2, 1980, H.R. 6915, the Criminal Code Revision Act 
of 1980, was reported favorably by the House Committee on the 
Judiciary. To provide defendants with an adequate opportunity 
to review the presentence report, the bill required that a copy 
of the presentence report (exclusive of sentencing recommenda- 
tions) be furnished to the defendant and the defendant's counsel 
at least 5 days before imposition of sentence. Also, it provided 
that defendant and counsel were entitled to an opportunity to 
comment on the report. Although the bill was not enacted into 
law before the Congress adjourned, it has been reintroduced. 

Several Federal Public Defenders told us that present dis- 
closure practices in some Federal courts do not provide the 
defendant or defense counsel with adequate opportunity to review 
the presentence report and challenge inaccurate or misleading 
information. They also told us that they supported the provision 
in H.R. 6915 which required mandatory disclosure of the presen- 
tence report to the defendant and his/her counsel at least 5 days 
before sentencing. Several Parole Commissioners and staff mem- 
bers told us that they supported mandatory disclosure of presen- 
tence reports because they believed it would improve the quality 
of information used to make parole decisions. 

The Committee on Rules of Practice and Procedure of the 
Judicial Conference of the United States proposed an amendment 
to Rule 32(c)(3) in October 1981 to assure that the defendant 
and his or her counsel have had a reasonable opportunity to read 
and discuss the presentence report. This proposal will be con- 
sidered by the Judicial Conference in September 1982. 

STRATEGY NEEDED TO MAKE EQUITABLE 
PAROLE DECISIONS FOR CO-DEFENDANTS 

The Commission does not have a strategy for making equi- 
table parole release decisions in cases involving more than 
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one defendant. Rather, staff in the Commission's offices operate 
autonomously and make little effort to coordinate case analysis 
for co-defendants when formulating parole decisions. As a re- 
sult, the Commission's decisions on co-defendants are not always 
consistent with offenders' roles and participation in the commis- 
sion of the crime. This problem is further compounded during the 
appeals process because the Commission often uses the most favor- 
able decision, even if it was incorrect, made on the defendants 
as the standard for deciding upon the remaining co-defendants. 

The legislative history for the Parole Commission and Reor- 
ganization Act of 1976 states that it is the intent of the Con- 
ferees that the parole guidelines serve as a national parole 
policy which seeks to achieve both equity between individual 
cases and a uniform measure of justice. The Commission has been 
aware of a serious problem involving unwarranted disparities in 
paroling co-defendants for several years, but little progress 
has been made in addressing the problem. To date, its efforts 
to deal with co-defendant disparity problems have consisted 
of brief guidance in its procedures manual and the acquisition 
of an automated data base in 1977 which contains information on 
parole decisions. 

The procedures manual simply requires that information con- 
cerning the parole status of all co-defendants should be obtained 
where possible by the Bureau's staff in correctional institutions 
so that it can be considered by the Commission. Also, the manual 
states that information on co-defendants, including guideline data 
and months to be served, is to be included in the parole hearing 
summaries. However, the procedures manual does not require the 
Commission's staff to regularly utilize its own data base as a 
source of information on co-defendants. 

Our observations of 290 parole hearings in 14 Federal cor- 
rectional institutions showed that the Bureau's staff provided 
only limited information on co-defendants to the Commission's 
hearing examiners. Also, we noted that any information on 
co-defendants that hearing examiners included in the official 
hearing summary was generally obtained from offenders. This 
was generally the only co-defendant information available when 
the hearing examiners formulated the parole recommendation and 
discussed it with the offender. Furthermore, little effort was 
made to verify or obtain additional information on the status 
of other co-defendants before the Regional Commissioners made 
final decisions on cases. The absence of a strategy for rou- 
tinely obtaining basic information on co-defendants prior to 
parole decisions being made fosters unwarranted co-defendant 
disparity. In a letter dated August 1, 1980, to a Regional 
Commissioner, one of the Commission's Administrative Hearing 
Examiners expressed concern over the problem of co-defendant 
disparity. The letter stated: 
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"The Parole Commission is plagued with problems of 
codefendant [sic] disparity decision making [sic]* 
Time after time we see cases where codefendants 
[sic] are handled differently in the area of a 
parole decision between regions and even within 
regions." 

* * * * * 

"On numerous occasions, as outlined in Commis- 
sioner * * * memorandum of 7/25/80 * * *, I have 
observed that codefendants [sic] placed in various 
Southeast BOP facilities and heard over a several 
month period or even on the same docket are the 
recipient of disparate decisionmaking." 

The Commission has attempted to equalize the treatment of 
co-defendants during the appeals process by using the most 
favorable decision on the defendants as the standard for making 
decisions on the remaining co-defendant cases. At times, this 
approach was used even if the most favorable decision was incor- 
rect. This approach avoids the appearance of disparity among a 
group of co-defendants but results in unwarranted disparity with 
all other offenders in similar circumstances. The Commission's 
General Counsel has expressed concern about this practice on 
several occasions. In a letter to the Chairman of the Commission 
dated March 18, 1980, he stated: 

'* * * A single co-defendant is heard earlier 
than his fellow offenders. If a mistake of undue 
leniency is made in that decision (for example, 
an incorrect severity rating) the mistaken decision 
is deliberately followed in the remaining cases. 
The Commission's reasons in the remaining cases 
often fail to reveal that this is what the Com- 
mission has done. 

"Such departures from our 'national parole 
policy' (see 18 U.S.C. $ 4203) do not appear to 
be in accord with announced Commission goals. 
While unjustified co-defendant disparity is a 
situation we should avoid whenever possible, the 
multiplication of what we acknowledge to be incor- 
rect parole decisions solely to avoid disparity 
quite arguably produces more harm than it prevents. 

IIIn effect, this practice creates unwarranted 
disparity with all other similarly situated offen- 
ders, and fosters within the Commission a tolerance 
for mistakes and artificial reasoning that undermines 
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its efforts to promote quality control. In my 
opinion, it is a practice of very questionable 
legality as well, since it purports to authorize 
departures from the guideline standard for reasons 
(e.g., 'co-defendant disparity') that are not 
necessarily in accord with the explicit parole 
criteria at 18 U.S.C. $ 4206(a)(l) and (2)." 

The following cases illustrate the absence of a strategy for 
making decisions on co-defendant cases and shows how one case can 
become the standard for making decisions on others. 

--George and Don were given 15-year indeterminate sentences 
for armed bank robbery in the Middle district of Georgia. 
Hearings for both George and Don were held at the same 
institution: however, they were about 8 months apart. At 
George's hearing in August 1979, the panel established an 
offense severity of very high and a salient factor score 
of 11. The parole guideline range was 24 to 36 months and 
the panel recommended parole after 36 months. This recom- 
mendation was approved by the Regional Commissioner. 
George appealed this decision and in December 1979 the 
Regional Commissioner reduced the time to be served to 33 
months. In February 1980, George appealed this decision 
to the National Appeals Board. In the interim, at Don's 
initial parole hearing in April 1980, the panel estab- 
lished an offense severity of very high and a salient 
factor score of 11. The parole guideline range was 24 
to 36 months and the panel recommended parole after 27 
months. This recommendation was approved by the Regional 
Commissioner. In April 1980, George amended his appeal 
to the National Appeals Board to include a claim of 
co-defendant disparity. The National Appeals Board then 
changed George's release date to coincide with the date 
given Don. The National Commissioners cited co-defendant 
disparity as the reason for the change. 

--Bill, Frank, and Steve were co-defendants and sentenced 
to 7, 10, and 12 years, respectively, in the Southern 
district of Florida for distribution of narcotics. Sill 
and Frank had their initial parole hearings in October 
1979 in different institutions which were located within 
the same Parole Commission region. The Regional Commis- 
sioner designated these two cases as original jurisdiction 
and recommended that Bill be denied parole--he would be 
subject to release in July 1981 after about 64 months--and 
Frank be paroled in August 1981 after 64 months. Also, 
the Regional Commissioner stated that Steve should be 
given a release date far beyond that set for Bill and 
Frank because he was head of the organization. In April 
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1980, the National Commissioners agreed with the dates 
set for Bill and Frank. In April 1980, Steve had a 
hearing at an institution located in another Parole Com- 
mission region. The panel recommended parole after 50 
months without referral as an original jurisdiction case. 
The Regional Commissioner concurred and Steve was paroled 
in July 1980. Once the Commission became aware of the 
early date granted Steve, the release dates for Bill and 
Frank were revised to make their time served consistent 
with Steve's. 

--Rich, Dave, Jim, John, and Mike were co-defendants and 
sentenced to 4, 2, 3, 2, and 3 years, respectively, for 
importing marijuana. Rich was given an initial parole 
hearing in October 1979 and the panel established an 
offense severity of very high and a salient factor score 
of 9. The parole guideline range was 24 to 36 months and 
the panel recommended parole after service of 30 months. 
This recommendation was concurred in by the Regional Com- 
missioner. Dave, Jim, John, and Mike all had their initial 
parole hearings at the same institution during the week 
of January 5, 1981. The Regional Commissioner granted 
parole to Dave after 14 months due to an exceptional 
family need in the community. This decision was 10 months 
below the parole guideline range of 24 to 36 months. Jim 
had a guideline range of 24 to 36 months, but the Regional 
Commissioner established a parole date after 16 months, 
or 8 months below the guidelines, because he was less cul- 
pable. However, other information clearly indicated that 
Jim was responsible for providing the equipment necessary 
to unload the marijuana from the mother ship. Also, two 
co-defendants stated that Jim was in charge of the opera- 
tion. The Regional Commissioner did not parole John, so 
he was to serve 17 months. Mike was not given parole and 
was to serve 28 months. Both John and Mike then filed 
appeals on the basis of co-defendant disparity and the 
Commission changed their dates of parole to below the 
guidelines-- 15 and 16 months, respectively, due to 
co-defendant disparity. 

Several Commissioners and staff ack&wledged that the 
Commission has a serious co-defendant disparity problem. They 
were of the opinion that the Commission needed to develop a for- 
mal strategy for making parole decisions on co-defendants. Also, 
they believed that the prereview process implemented in September 
1981 in all offices offered the opportunity to accumulate better 
information from probation officers and other Commission offices 
before parole decisions were made for co-defendants. Finally, 
they were of the opinion that the practice of using the most 
favorable decision as the standard for deciding co-defendant 
cases was improper. 
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BETTER GUIDANCE NEEDED FOR THE 
IDENTIFICATION OF OFFENDERS NOT 
ELIGIBLE FOR PAROLE CONSIDERATION 

Offenders convicted under 21 U.S.C. $848 of engaging in a 
continuing criminal enterprise for drug trafficking offenses face 
a mandatory minimum term of imprisonment of 10 years and a maxi- 
mum of life without the possibility of parole for any sentence 
imposed. The Bureau of Prisons and the Parole Commission did 
not have adequate procedures to ensure that offenders convicted 
under this provision were not (1) made eligible for parole con- 
sideration, (2) afforded parole hearings, and (3) released on 
parole. 

Those individuals convicted of engaging in a continuing 
criminal enterprise under 21 U.S.C. $848 face harsh sentences. 
The law sets a mandatory minimum term of imprisonment of 10 years 
and a maximum of life; except that if any person engages in such 
activity after one or more prior convictions under this section 
have become final, he/she shall be sentenced to a term of impri- 
sonment which may not be less than 20 years. Sentences imposed 
under the continuing criminal enterprise statute are made even 
more severe by 21 U.S.C. $848(c) which states: 

"In the case of any sentence imposed under this section, 
imposition or execution of such sentence shall not be 
suspended, probation shall not be granted, and section 
4202 of Title 18 [the general parole statute] and the 
Act of July 15, 1932 (D.C. Code, sets. 24-203 - 24-2071, 
shall not apply." 

When an offender is committed to the custody of the Attorney 
General, the sentencing court forwards a copy of the judgment 
and commitment order to the correctional institution designated 
by the Bureau as the location where the individual will begin 
serving the sentence. After an offender is committed to an 
institution, staff in the records office prepare a sentence 
computation record on the individual. The offender's sentence 
computation record includes such information as the sentence 
imposed, the statute of cq,nviction, and the parole eligibility 
date. This information is thenentered in the Bureau's infor- 
mation system. 

The Bureau's staff prepares files on those offenders eligi- 
ble for parole consideration and the Commission uses these files 
when making parole decisions. A copy of the sentence computation 
record is included in each offender's file. The calculation of 
an offender's parole eligibility date is the responsibility of 
the Bureau of Prison's by statute, and the Commission's hearing 
examiners do not perform any independent verification of the 
accuracy of this date. Thus, the sentence computation record is 
the principal document the Commission relies upon to ensure that 
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it does not set a parole release date prior to an offender's 
parole eligibility date. 

The Bureau and the Commission provided inadequate guidance 
to their staffs to ensure that offenders convicted under the 
continuing criminal enterprise statute were not made eligible 
for parole consideration, afforded parole hearings, or released 
on parole. The Bureau furnished us a list of all offenders in 
its custody as of September 30, 1980, who were serving sentences 
under 21 U.S.C. $848. This list included 12 names; however, 
through examining other available records, we found that 50 
offenders were actually in Federal custody and serving sentences 
under this statute at that time. Our review also showed that 
11 of these offenders had been made eligible for parole, afforded 
parole hearings, and given tentative release dates prior to the 
earliest date the offender could be legally released. In one 
case, an offender had been released on parole and had to be 
returned to custody. This case is currently under litigation. 
The following cases illustrate this problem: 

--Dave was initially sentenced on January 11, 1977, in 
the Southern district of Indiana to 3 years for pos- 
session of a firearm by a convicted felon. Subsequently, 
he was sentenced to a 10 year concurrent sentence in the 
Southern district of Indiana on March 24, 1978, under 
21 U.S.C. $848 for engaging in a continuing criminal 
enterprise. The judgement and commitment order and the 
presentence report clearly identified the conviction under 
21 U.S.C. $848; however, the sentence computation record 
showed a parole eligibility date of December 19, 1980. 
Dave was given an initial parole hearing on October 4, 
1979, at the Terre Haute Camp and the hearing examiner's 
recommendation was not to release Dave on parole. The 
Regional Commissioner disagreed with the panel's recom- 
mendation and sent the case to the National Commissioners 
with a recommendation that Dave be paroled on June 2, 
1983. This date was affirmed by the National Commis- 
sioners on December 13, 1979. Dave then appealed this 
decision at the Regional and National levels, but all 
appeals were denied. In January 1981, we brought it to 
the attention of the Commission that Dave had been given 
a presumptive parole date of June 2, 1983, when in fact 
he was not eligible for release on parole because he 
had been convicted under 21 U.S.C. $848. The Commission 
notified Dave on January 14, 1981, that his parole date 
was revoked. 

--Bruce was initially sentenced on September 27, 1978, in 
the Eastern district of Louisiana to 25 years for viola- 
tion of narcotics laws. The sentence included 15 years 
under 21 U.S.C. $848 for engaging in a continuing criminal 
enterprise followed by a lo-year consecutive regular 
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adult sentence. The judgment and commitment order and 
the presentence report clearly showed that 15 years of 
the sentence had been imposed under 21 U.S.C. $848. The 
Bureau prepared a sentence computation record for Bruce 
on April 3, 1979, which incorrectly established a parole 
eligibility date of September 6, 1986, because it was 
based upon a 25year regular adult sentence. The correct 
parole eligibility date should have been October 2, 1991, 
on the basis of a 15year sentence under 21 U.S.C. $848 
and a lo-year consecutive regular adult sentence. The 
Commission gave Bruce an initial parole hearing on 
July 23, 1979, and established a parole date of 
September 6, 1986, which was the eligibility date shown 
on the sentence computation record. Subsequently, the 
sentencing judge reduced Bruce's sentence on July 17, 
1980, to 12 years; however, the conviction was under 
21 U.S.C. $848 and thus he was not eligible for parole. 
This information was furnished to the Commission shortly 
thereafter. In the interim, Bruce was transferred to 
the North Dakota State Penitentiary. In September 1980, 
the Commission found out that Bruce was not eligible for 
parole consideration because he had been convicted under 
21 U.S.C. $848. Instead of notifying Bruce, the Commis- 
sion's hearing examiners conducted another hearing on 
December 2, 1980, at the North Dakota State Penitentiary 
and concluded that the 12-year sentence was under 21 
U.S.C. $848 and that he was not eligible for parole con- 
sideration. The Commission then advised Bruce of this. 

--John was initially sentenced on May 25, 1977, in the 
Northern district of Florida to 20 years for various 
violations of narcotics laws, including 21 U.S.C. $848 
for engaging in a continuing criminal enterprise. On 
appeal, part of the sentence was set aside, thus leaving 
a total term of 15 years. The Bureau of Prisons prepared 
a sentence computation record on October 11, 1978, which 
acknowledged that John had been convicted under 21 U.S.C. 
$848, but incorrectly made him eligible for parole on 
September 18, 1980, after serving only about 40 months 
instead of 80 months. The Commission gave John an initial 
parole hearing on August 17, 1979, at Terminal Island and 
the decision was made to parole him on September 18, 1980, 
which was the incorrect eligibility date established 
by the Bureau. John was paroled to the Southern district 
of California on September 18, 1980. In April 1981, we 
brought the fact that John had been illegally released 
on parole to the attention of the Commission and the 
Bureau of Prisons. John was subsequently taken into 
custody on April 22, 1981, and he filed a writ of habeas 
corpus requesting return to parole supervision pending 
litigation. Subsequently in July 1981, the United States 
District Court for the Southern district of California 
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found in favor of John and he was returned to the commu- 
nity under parole supervision. The United States Attorney 
for the Southern district of California filed an appeal in 
the United States Court of Appeals for the Ninth Circuit 
in September 1981 concerning the lower court's decision 
to release John on parole. As of May 1982, a final 
decision had not been made on the appeal. 

--Robert was sentenced on August 5, 1977, in the Northern 
district of Texas to 15 years under 21 U.S.C. $848 for 
engaging in a continuing criminal enterprise. The judq- 
ment and commitment order and the presentence report 
clearly identified that Robert's conviction was under 
21 U.S.C. $848. However, the sentence computation 
record showed a parole eligibility date of July 14, 1982. 
The Commission gave Robert an initial parole hearing on 
April 1, 1980, and the decision was made to parole him on 
July 14, 1982, after 60 months. Robert was subsequently 
moved from the McNeil Island Federal Correctional Insti- 
tution to the Seagoville Federal prison camp. In August 
1981, the Bureau discovered that the sentence computation 
record for Robert incorrectly reported him eligible for 
parole. The Bureau asked the Parole Commission to delay 
notifying Robert that he was ineligible for parole until 
arrangements could be made to move him to a more secure 
institution. 

Bureau officials told us that better guidance was needed to 
ensure that offenders sentenced under 21 U.S.C. $848 were not 
made eligible for parole consideration, scheduled for parole 
hearings, or released on parole. They also told us that addi- 
tional training would be provided to the staff responsible for 
preparing sentence computation records in the institutions. In 
May 1981, the Bureau issued new guidance to all its institutions 
which reemphasized the fact that offenders sentenced under 21 
U.S.C. $848 were not eligible for parole consideration. Also, 
this guidance required staff in the records office at each insti- 
tution to completely review all judqement and commitment orders 
to ensure that sentence computation records for all offenders 
convicted under 21 U.S.C. $848 were accurate and these individ- 
uals were not improperly given parole consideration. 

Also, several of the Commission's employees told us that 
they were surprised to learn that offenders sentenced under 
21 U.S.C. $848 were not eligible for parole consideration. They 
also acknowledged that better guidance should be provided to the 
Commission's employees to ensure that all understood the pro- 
visions of 21 U.S.C. $848. In May 1981, the Commission issued 
guidance to its employees which emphasized that offenders con- 
victed under 21 U.S.C. $848 were not eligible for parole con- 
sideration and should not be afforded parole hearings. 
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SYSTEM NEEDED SO THAT THE ATTORNEY 
GENERAL CAN APPEAL PAROLE DECISIONS 

The Attorney General may appeal any parole decision of a 
Regional Commissioner to the National Appeals Board. The Commis- 
sion, however, does not have a system for routinely furnishing 
information on its parole release determinations to Federal 
prosecutors. As a result, prosecutors were not in,aposition 
to be aware of parole decisions so that they could ai3vise the 
Attorney General of cases that they felt should be appealed to 
the National Appeals Board. 

The Parole Commission and Reorganization Act of 1976 (18 
U.S.C. $4215(c) provides that the National Appeals Board may 
review any decision of a Regional Commissioner upon the written 
request of the Attorney General filed no later than 30 days 
following the decision. This statute also provides that the 
National Appeals Board, by a majority vote, shall reaffirm, 
modify, or reverse the decision within 60 days of the receipt 
of the Attorney General's request. 

We found that the Commission did not have a system to regu- 
larly inform prosecutors of parole release determinations. Thus, 
prosecutors were in no position to be aware of parole decisions 
so that they could advise the Attorney General of cases that 
should be appealed to the National Appeals Board. In fact, we 
found no evidence that the Attorney General has ever appealed a 
parole decision of a Regional Commissioner to the National 
Appeals Board. Federal prosecutors in 10 United States 
Attorneys offices were not familiar with the provisions of 
18 U.S.C. $4215(c) which granted the Attorney General authority 
to appeal a parole decision. They doubted that this provision 
would ever be exercised until the Commission routinely furnished 
parole release determinations to prosecutors. Several Assistant 
U.S. attorneys told us that they would like the Commission to 
regularly advise them of parole decisions on cases they prose- 
cuted. 

We believe there are two approaches which could be used to 
advise prosecutors of parole decisions. First, a copy of the 
notice of action form (see appendix XVII) on each case could be 
provided to the appropriate prosecutor. The form was designed 
so that several copies could be distributed, and adding the 
prosecutor to the distribution list could be done easily. 
Second, the form 792 could be revised by adding a block for 
the prosecutor to indicate whether he/she wants to be notified 
of the parole decision in the case. The notice of action would 
be sent to the prosecutor when requested. 



CONCLUSIONS 

The deficiencies discussed in this chapter highlight the 
fact that parole decisionmaking involves more than the rendering 
of a decision by the Parole Commission. The Commission cannot 
be expected to render fair and equitable decisions unless it 
receives all relevant information about an offender and the 
offense he or she has committed. Conversely, the agencies that 
have vital information available to share will not become active 
participants unless they have a full realization of the impact 
their lack of cooperation can have on parole decisionmaking. 

The problems discussed in this chapter will not be resolved 
unless all of the parties involved in the parole decisionmaking 
process make a commitment to work toward improving their communi- 
cation and information sharing. There has been poor exchange of 
information and communication between the Parole Commission and 
other parts of the Federal criminal justice system. Specifi- 
cally: (1) presentence reports did not always contain adequate 
information, (2) prosecutors rarely furnished important infor- 
mation, (3) judges seldom submitted any data, (4) correctional 
staff did not regularly make study and observation reports and 
psychological evaluations available, (5) poor institutional 
behavior by inmates was not uniformly reported, and (6) other 
information, such as judgement and commitment orders, indict- 
ments, and records of sentencing hearings, were not regularly 
obtained by the Commission for consideration. Also, the Federal 
Rules of Criminal Procedure do not ensure that defendants are 
routinely advised when they enter a plea of guilty that the 
Parole Commission, when formulating parole release decisions, 
will take into consideration not only the count or counts pleaded 
guilty to but will also consider unadjudicated charges dismissed 
through plea bargaining. In addition, Federal Rules of Criminal 
Procedure should guarantee adequate disclosure of these reports 
to defendants prior to sentencing to ensure the accuracy of 
information contained in them. 

The Commission's problems of co-defendant disparity and 
conducting parole hearings for offenders who were not eligible 
for parole consideration could both be resolved through improved 
communication. And, the Attorney General will not be able to 
appeal parole decisions unless a system is developed to enable 
him to routinely become aware of them. 

RECOMMENDATIONS 

We recommend that the Chairman of the Parole Commission: 

--Seek the assistance of the Attorney General, the Director 
of the Administrative Office of the United States Courts, 
and the Judicial Conference to improve the flow of 
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information between the Parole Commission and prosecu- 
tors, probation officers, judges and correctional staff. 

--Work with the Judicial Conference in developing proposed 
amendments to Rules 11(c) and 32(c)(3) to (1) ensure 
that defendants are made aware of the information that 
will be considered by the Parole Commission, and (2) 
improve disclosure of presentence reports to offenders 
prior to sentencing so that offenders will have adequate 
opportunity to correct any inaccuracies contained in 
them. 

--Reevaluate the propriety of using juvenile records to 
calculate salient factor scores since these recorcls are 
not available in many places across the country. 

--Seek legislation to relieve the Parole Commission of 
the responsibility for making parole decisions on District 
of Columbia Code violators incarcerated in Federal insti- 
tutions. 

--Seek the assistance of the Attorney General and the 
Judicial Conference in obtaining presentence and post- 
sentence reports from those judicial districts that are 
refusing to provide them. 

--Reach agreement with the Director of the Bureau of 
Prisons on the types of offender misconduct which should 
automatically be referred to the Institution Discipline 
Committee so that the Commission can uniformly consider 
misconduct when making parole decisions. 

--Obtain judgment and commitment orders, indictments, and 
records of sentencing hearings for use in formulating 
parole decisions. 

--Develop a strategy to improve parole decisionmaking for 
co-defendants. 

--Work with the Director of the Bureau of Prisons to monitor 
the success of actions being taken to identify offenders 
not eligible for parole consideration. 

--Implement a system to make prosecutors aware of parole 
decisions. This would provide the basis for enabling 
the Attorney General to file appeals with the National 
Appeals Board. 

We recommend that the Attorney General require: 

--The Director of the Bureau of Prisons to (1) provide re- 
leaseable study and observation reports and psychological 
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evaluations to the Parole Commission for use in formu- 
lating parole decisions, (2) reach agreement with the 
Parole Commission on the types of offender misconduct 
which should automatically be referred to the Institution 
Discipline Committee, and (3) monitor the success of ef- 
forts to improve the identification of offenders who have 
been convicted under 21 U.S.C. $848 and not eligible for 
parole consideration. 

--The U.S. attorneys to provide the Parole Commission form 
792s. 

--The Director of the Executive Office of the United States 
Attorneys to work with the Commission in developing a 
system for routinely advising U.S. attorneys of parole 
decisions. 

We also recommend that the Attorney General and the Judicial 
Conference resolve the Commission's longstanding problem of ob- 
taining adequate presentence and postsentence reports from judicial 
districts which refuse to provide them. Also, the Director of the 
Administrative Office of the United States Courts should require 
the Chief of the Probation Division to 

--stress the importance of providing presentence 
reports which contain the information necessary 
for parole decisionmaking, and 

--establish procedures for routine quality control 
reviews of presentence reports. 

Finally, we recommend that the Judicial Conference develop 
proposed amendments to the Federal Rules of Criminal Procedure 
to (1) make defendants aware of the information that will be 
considered by the Parole Commission when making parole decisions, 
and (2) provide for mandatory disclosure of presentence reports 
to offenders. 
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AGENCY COMMENTS AND OUR EVALUATION 

In addition to receiving comments from the Parole Commission, 
we received comments from the Department of Justice (see app. II), 
the Administrative Office of the United States Courts 1/ (see 
app. III), and the chief judges in 9 of the 10 districts in which 
we performed extensive audit work (see app. IV-XII>. The Parole 
Commission, the Department of Justice, and the Administrative 
Office of the United States Courts expressed agreement with 
most of the recommendations contained in this chapter. Overall, 
the comments of the chief judges were also supportive of the 
matters we discussed. 

Parole Commission 

The Commission fully concurred with 8 of the 10 recommenda- 
tions made to the Chairman of the Parole Commission. The Com- 
mission did not agree with our recommendation to reevaluate the 
propriety of using juvenile records to calculate salient factor 
scores and only agreed in part with our recommendation to obtain 
judgment and commitment orders, indictments, and records of sen- 
tencing hearings for use in formulating parole release decisions. 

Regarding the use of juvenile records, the Commission stated 
that our draft report failed to recognize that (1) it does not use 
juvenile records in all cases, but has criteria which limit the 
use of such records to the more serious instances: (2) certain 
juvenile behavior is a strong predictor of future recidivism and 
to ignore this information could be considered a serious breach 
of the Commission's statutory responsibility to consider the pro- 
tection of the public; and (3) ignoring all juvenile records would 
only create disparity among treatment of offenders given the variety 
of State laws which exist regarding the age at which a person is 
considered to be a juvenile and the circumstances under which he or 
she could be referred to an adult court. 

We do not disagree with the Commission's position that certain 
juvenile behavior can be a strong predictor of future recidivism. 
However, as we pointed out in the draft report, information on 
juvenile behavior is not uniformly available for all offenders 
sentenced in Federal courts throughout the country. The absence 
of such information creates disparities, which is contrary to one 
of the purposes of the Parole Commission and Reorganization Act 
of 1976. We realize there is no easy solution to this problem. 
However, if the Commission chooses not to adopt our recommendation, 

l-/The comments from the Administrative Office of the United 
States Courts were coordinated with the Chairman of the Judicial 
Conference Committee on the Administration of the Probation 
System. (See app. XIII.) 
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it should work with those States and localities in which juvenile 
records for serious offenses are not available, emphasizing the 
importance of the impact such records can have on parole decision- 
making. 

The Commission disagreed with that portion of our recommen- 
dation calling for it to obtain copies of the indictments on each 
case for use in formulating parole decisions. The Commission 
stated that the indictment often does not contain all relevant 
details of offense behavior and is written in technical legal 
language. Also, the Commission pointed out that a well-written 
description of the offense behavior in the presentence report is 
more useful. We continue to believe that obtaining copies of 
indictments would improve the basis for formulating parole deci- 
sions. We found that the indictments sometimes describe criminal 
behavior which has not been fully discussed in the presentence 
report. Using the indictment may result in the Commission making 
further inquiries into the circumstances surrounding an offense 
before making its parole decision. 

Finally, the Commission agreed with our recommendation that 
it develop a strategy to improve parole decisionmaking for co- 
defendants: however, the Commission pointed out that the solution 
to this problem depends on full implementation of a joint Bureau 
of Prisons, Marshals Service, and Parole Commission on-line data 
system. The Commission pointed out that the system is expected 
to be operational within 1 year. However, the Commission did 
not mention what it proposes to do in the interim. The problems 
that we pointed out with co-defendant disparity involve more than 
just a lack of information. The Commission needs to establish 
procedures that will enable it to effectively render decisions on 
co-defendants when this additional information becomes available. 

Department of Justice 

The Department of Justice fully concurred with our recommenda- 
tions regarding the identification of offenders who are not eligible 
for parole, the provision of information to the Commission by U.S. 
Attorneys, and the development of a system to routinely advise 
U.S. Attorneys of parole decisions. The Department partially con- 
curred with our recommendation on providing study and observation 
reports and psychological evaluations to the Commission, and dis- 
agreed with our recommendation on identifying the types of offender 
misconduct that should automatically be referred to the Institution 
Discipline Committee. It did not comment on our recommendation 
that the Department assist the Parole Commission in resolving its 
longstanding problem of obtaining adequate presentence and post- 
sentence reports from judicial districts which refuse to provide 
them. 



Regarding our recommendation that the Bureau of Prisons 
provide study and observation reports and psychological evalua- 
tions to the Parole Commission, the Department stated that the 
Rureau agreed with the intent of our recommendation, but that 
it cannot fully comply. The Department pointed out that the 
Rureau of Prisons was wiLLing to make study and observation re- 
ports conducted under 18 U.S.C. $5010(e) automatically available 
to the Parole Commission. However, the Department stated that 
study and observation reports prepared under 1S U.S.C. $4205(c) 
and competency studies prepared under 1R 1J.S.C. $4244 were both 
subject to the provisions of the Privacy Act and were the property 
of the sentencing court. It concluded that although these reports 
could not be automatically furnished to the Parole Commission, the 
Bureau had expressed a willingness to have prison officials seek 
permission from the courts to release these reports to the Commis- 
sion. 

Vith respect to furnishing psychological evaluation reports 
to the Parole Commission, the Department stated that qreater 
emphasis and guidance would be given to the Rureau's staff in 
the implementation of current policy on access to these reports. 
Also, the Department commented that the decision to restrict the 
release of the psychological reports must be on a case-by-case 
basis, with the final determination being made at the discretion 
of the institution psychologist who wrote the evaluation. 

In disagreeing with our recommendation on reporting instances 
of institutional behavior, the Department stated that it does not 
believe that poor institutional behavior can be easily categorized 
into offenses which should or should not be reported to the Parole 
Commission. It believed such a procedure would be extremely re- 
strictive and would disregard the professional judgement of insti- 
tutional staff. Ye believe the problems perceived by the Depart- 
ment can be overcome. The Bureau has already developed a policy 
on inmate discipline which describes certain categories of poor 
institutional behavior and the procedures which should be followed 
in reporting incidents to different levels of prison administra- 
tion. We believe that this policy cou7.d be modified with the 
concurrence of the Parole Commission to fully comply with the in- 
tent of our recommendation. In commenting on this matter, the 
Parole Commission pointed out that the Rureau of Prisons needs to 
be more uniform in reporting incidents of poor institutional 
behavior to the Commission. It stated that it had brought this 
matter to the attention of the Rureau of Prisons previously. 

Administrative Office of the 
United States Courts 

The Administrative Office o f the !Jnited States Courts COW 
mented on a draft of tllis report by letter dated ApriL 12, l9R2. 
(See app. III.) The Office concurred with our recommendations 



to stress the importance of providing presentence reports to 
the Parole Commission which contain the information necessary for 
parole decisionmaking and to establish procedures for routinely 
reviewing the quality of these reports. It also advised us of 
actions taken by the Judicial Conference on our recommendations 
to amend Rules 11(c) and 32(c)(3) of the Federal Rules of Criminal 
Procedure. 

We proposed that Rule 11(c) of the Federal Rules of Criminal 
Procedure be amended to require that defendants be made aware of 
the information that will be considered by the Parole Commission 
when making parole decisions. The Administrative Office of the 
United States Courts pointed out that in 1981 the Advisory Com- 
mittee on Criminal Rules of the Judicial Conference considered a 
recommendation by the Probation Committee requiring that the 
trial judge specifically advise the defendant of the subsequent 
uses of the presentence report at later stages in the correctional 
process. However, the Advisory Committee chose not to burden the 
trial judge with this additional responsibility. Instead, the 
Judicial Conference favored the use of a form attached to the 
presentence report that the defendant would be required to sign. 
Use of the form, which would advise the defendant of the potential 
uses of the presentence report, is still under consideration by 
the Judicial Conference. 

With regard to our recommendation that Rule 32(c)(3) of the 
Federal Rules of Criminal Procedure be amended to require mandatory 
disclosure of presentence reports to offenders prior to sentencing, 
the Administrative Office of the United States Courts informed 
us that the Judicial Conference has drafted a proposed rule that 
would implement our recommendation and circulated it for comment. 
The Administrative Office stated that this proposal has proven con- 
troversial and that it would be given further consideration by the 
Judicial Conference. 

Finally, the Administrative Office of the United States 
Courts addressed our recommendation that the Parole Commission 
obtain records of sentencing hearings for use in formulating 
parole decisions. The Administrative Office felt that a proposed 
amendment to Rule 32(c)(3)(d) of the Federal Rules of Criminal 
Procedure would provide another means for the Parole Commission 
to obtain clarification of information contained in the presen- 
tence reports. As we pointed out on page 118 of our report, the 
record of the sentencing hearing would also contain the views of 
the judge at the time of sentencing. Thus, the proposed amend- 
ment to Rule 32(c)(3)(d) would not completely satisfy the Parole 
Commission's needs. 

Chief judges ----- 

We received responses on a draft of this report from chief 
judges in 9 of the 10 districts in w??ich we performed our audit 
work (see app. IV-XII). Five of the chief judges commented on 
recommendations contained in the chapter, and we believe their 
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views ought to be considered by the Parole Commission, the Admin- 
istrative Office of the U.S. Courts, and the Judicial Conference. 
For example, the chief judge in the Southern district of Ohio 
stated that he did not use the Form AO-235 because confidentiality 
could not be maintained, and the chief judge in the Southern 
district of Indiana proposed an alternative to using that form. 
He believes that the Commission should obtain a transcript of the 
sentencing hearing for its use. This procedure is already being 
followed in the Northern district of California. 

Since the ultimate objective is to share information, consi- 
deration of these views might result in a better method of achiev- 
ing this aim. It cannot be disputed that the current use of the 
AO-235 leaves a great deal of room for improvement. 

Another example of a suggestion by a chief judge concerns the 
disclosure of information contained in presentence reports to 
defendants prior to sentencing. The chief judge in the Southern 
district of Texas did not believe it was necessary to amend the 
Federal Rules of Criminal Procedure to achieve disclosure and sent 
us a copy of the policy that has been implemented in his district. 
That policy, which provides for formally notifying the defendant 
and the defense attorney of the availability of the presentence 
report for inspection and comment, should be examined by the 
Administrative Office of the U.S. Courts and the Judicial Confer- 
ence. They may want to consider recommending it for adoption in 
other districts. 



CHAPTER 5 --~I--- 

MAJOR CHANGES NEEDED TO --- -----~-- 

IMPROVE PAROLE SUPERVISION ------- 

Major changes need to be made to the procedures followed by 
the Commission and the Federal Probation Division in the supervi- 
sion of parolees in the community. Specifically, the Commission 
and the Federal Probation Division need to work together to 

--develop clear definitions of requirements for special con- 
ditions of parole and specific criteria for determining 
what constitutes a violation of such conditions; 

--improve procedures for reporting parole violations by (1) 
establishing specific time frames for reporting violations, 
and (2) clarifying the guidelines probation officers use 
in requesting warrants for the arrest of parole violators; 

--clarify procedures to be followed when terminating parole 
supervision; 

--develop procedures for supervising parolees in the Witness 
Security Program and alien parolees who are released to 
the community awaiting the outcome of deportation pro- 
ceedings; and 

--resolve the issue of probation officers' use of search and 
seizure authority when supervising parolees. 

We also found that the Probation Division needed to develop 
criteria for determining the level of supervision to be given to 
parolees. Action taken by the Probation Division and the Commis- 
sion during our review should help to resolve this issue, but 
additional steps need to be taken to ensure that probation 
officers have all of the necessary information to determine the 
appropriate supervision level. 

SPECIAL CONDITIONS OF PAROLE NEED ~- --- 
TO BE BETTERADMINISTERED ------__--- 

In addition to the general conditions of parole that the 
Parole Commission has determined to be necessary to protect the 
public welfare (see app. XVIII), special conditions of parole 
may also be required. 

Two ingredients are necessary for properly administering 
special conditions of parole: (1) clear definitions of require- 
ments and (2) specific criteria for determining what constitutes 
a violation of such conditions. Without these two ingredients, 
there is no assurance that offenders will receive essential 
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services or that those who fail to comply with special conditions 
will be uniformly disciplined. 

The Commission has imposed special conditions of parole 
requiring that offenders participate in drug, alcohol, and mental 
health aftercare programs, but neither the Commission nor the 
Probation Division has adequately defined program requirements 
or otherwise specified what parolees must do to comply with these 
conditions. Thus, probation officers have developed their own 
interpretations of program requirements and violations. 

Program requirements should be established 

The principal special conditions of parole that are imposed 
on offenders relate to drug, alcohol, and mental health aftercare. 
The Commission uses various sources of information to determine 
the need for special conditions, including (1) presentence reports 
prepared by probation officers for sentencing judges, (2) pro- 
gress reports prepared by caseworkers at the Bureau's institu- 
tions, (3) recommendations of judges and prosecutors, and (4) 
information furnished by probation officers supervising parolees 
and mandatory releasees in the community. 

The Commission's procedures manual specifies the wording to 
be used in establishing special conditions of parole for drug, 
alcohol, and mental health aftercare services. In cases invol- 
ving alcohol and mental health aftercare, the offender is re- 
quired to participate in a program as directed by the probation 
officer: however, no guidance on program content has been estab- 
lished. The manual prepared by the Probation Division provides 
no further guidance to probation officers on how to administer 
these two special conditions of parole. 

Regarding drug aftercare, the Commission's procedures manual 
states that the offender shall participate, as instructed, in 
a program approved by the Commission for treatment of narcotic 
addiction or drug dependency which may include testing to deter- 
mine if the offender has reverted to the use of drugs. However, 
Commission officials told us that they do not approve specific 
drug programs. Instead, such decisions are left to the discre- 
tion of probation officers. In May 1979, the Probation Division 
issued draft guidance to all probation officers for use in admin- 
istering drug aftercare programs. The guidance included infor- 
mation on drug testing, counseling, and the development of 
a recordkeeping and reporting system. Officials from the Pro- 
bation Division told us that final guidance had not been issued 
as of April 1982. 

As might be expected, our review of 210 cases under parole 
supervision enabled us to identify inconsistencies in how proba- 
tion officers were administering special conditions of parole 
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in the 10 judicial districts we visited. The following cases 
describe such differences. 

--Norb was sentenced in the Eastern district of Kentucky 
on February 7, 1974, to 20 years for armed bank robbery. 
He was paroled on April 14, 1980, and the Commission 
imposed a special condition of parole that Norb parti- 
cipate in an alcohol aftercare program. Norb's probation 
officer allowed him to choose his own aftercare program. 
Norb chose to attend counseling sessions with his proba- 
tion officer. During the first 6 months under parole 
supervision, Norb attended two alcohol aftercare sessions 
with his probation officer. In September 1980, Norb's 
probation officer told him that he could satisfy his 
alcohol aftercare condition by attending a rational 
behavior therapy group at the probation office. 

--Barbara was sentenced on August 14, 1975, in the Middle 
district of Tennessee to 5 years for interstate transpor- 
tation of forged securities. She was paroled on 
August 21, 1979, to the Western district of Kentucky, and 
the Commission imposed a special condition of parole that 
she participate in an alcohol aftercare program. 
Barbara's probation officer accepted her enrollment in 
a weekly Alcoholics Anonymous meeting as complying with 
the alcohol aftercare condition. Information in 
Barbara's file showed that she regularly supplied verifi- 
cation of attendance at these meetings to her probation 
officer. 

--Clark was sentenced on May 6, 1974, in the Western dis- 
trict of Louisiana to 3 years for interstate transporta- 
tion of forged securities. Subsequently, Clark was also 
sentenced on June 21, 1974, in the Middle district of 
Florida to a lo-year concurrent sentence for a post office 
robbery. He was paroled on February 9, 1979, to the 
Northern district of Georgia, and the Commission imposed 
a special condition of parole that he participate in 
an alcohol aftercare program. After being paroled, he 
received counseling from a minister for over a period 
of about 2 months; claimed to have attended Alcoholics 
Anonymous for about 2 months, but provided no verifica- 
tion: and then enrolled in an outpatient program for 
about 2 months, but rarely attended. He was admitted 
to an inpatient alcohol treatment program without the 
knowledge of the probation officer, after being deliv- 
ered to the hospital drunk. He completed this program 
in December 1979. Clark's annual supervision report 
which was prepared by his probation officer and dated 
January 10, 1980, failed to recognize that he had an 
alcohol aftercare condition but did mention that he had 
encountered drinking problems. Clark's file contained 
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no further mention of what was done to meet the alcohol 
aftercare condition between January 1980 and the compl.e- 
tion of our fieldwork. 

--Steve was sentenced on June 8, 1978, in the Western dis- 
trict of Kentucky to 30 months for interstate transporta- 
tion of a stolen motor vehicle. He was paroled through 
a halfway house on February 12, 1980, to the Western 
district of Kentucky, and the Commission imposed a special 
condition of parole for alcohol aftercare. Steve parti- 
cipated in Alcoholics Anonymous during his stay at the 
halfway house. Information in the file indicated that 
the probation officer decided to monitor Steve's drinking 
habits, but we found no evidence indicating$,what was 
being done. 

--Sharon was sentenced on July 25, 1977, in the Northern 
district of Alabama to an indeterminate sentence under the 
Federal Youth Corrections Act for mail theft and check 
forgery. She was paroled on November 29, 1978, to the 
Northern district of Alabama, and the Commission imposed 
a special condition of parole for mental health aftercare. 
Parole supervision was transferred to the Northern 
district of Georgia on February 20, 1979. In May 1979, 
Sharon's probation officer enrolled her in an outpatient 
mental health program. Sharon was terminated from the 
program in July 1979 for failure to pay for program costs 
and sporadic attendance. She enrolled in another program 
in August 1979 and was discharged from this program 
because of a change in residence. There was no evidence 
that Sharon was enrolled in mental health aftercare after 
October 1979. 

The 10 probation offices included in our review also 
approached drug aftercare programming in substantially different 
fashions. For example, some offices attempted to follow the 
draft guidance in the probation manual by contracting with 
community organizations for drug aftercare services. In other 
offices, drug aftercare services were generally limited to some 
type of testing by probation officers until there was evidence 
that the offender had reverted to the use of drugs. The 
following cases describe these different approaches. 

--Dave was sentenced in the Western district of Missouri 
on May 26, 1978, to 3 years for income tax evasion. He 
was paroled to the Western district of Missouri on 
September 21, 1979, and the Commission imposed a special 
condition of parole that Dave participate in a drug after- 
care program. The probation officer decided that Dave 
could meet his drug aftercare requirement by unscheduled 
testing of Dave's urine. The probation officer adminis- 
tered the first unscheduled test 5 months after Dave 

146 



was paroled and the test was positive. About 1 month 
later, another test was administered and it also was posi- 
tive. Shortly thereafter, Dave was enrolled in a formal 
drug aftercare program which required a minimum of four 
scheduled and two unscheduled tests each month and weekly 
counseling sessions. Three additional tests in less than 
1 month proved to be positive so Dave was enrolled in an 
inpatient drug treatment program. 

--Anita was sentenced in the Northern district of Texas on 
December 17, 1976, to 5 years for possessing and forging 
a U.S. Treasury check. She was paroled to the Western 
district of Missouri on August 24, 1979, and the Commis- 
sion imposed a special condition of parole that Anita 
participate in a drug aftercare program. The probation 
officer enrolled Anita in a community based drug aftercare 
program upon her release from prison. Over the next 5 
months, Anita frequently missed counseling sessions and 
test results showed positive signs of drug usage. Shortly 
thereafter, the probation officer placed Anita in a half- 
way house. Four months later, she was discharged from the 
halfway house because of adjustment problems. The proba- 
tion officer then enrolled Anita in an inhouse drug 
program which included four scheduled and two unscheduled 
tests each month and weekly counseling. 

--John was sentenced in the Southern district of Indiana 
on November 4, 1975, to 10 years for distribution of 
heroin. Information in the file indicated that he was 
addicted to heroin prior to incarceration. He was paroled 
to the Southern district of Indiana on March 31, 1978, 
and the Commission imposed a special condition of parole 
that John participate in a drug aftercare program. The 
probation officer administered unscheduled drug tests to 
meet John's aftercare requirement. During 29 months under 
parole supervision, the file indicated that John had been 
tested about 12 times. 

Specific criteria needed for determining 
violations of special conditions of parole 

The Commission's procedures manual does not provide any 
guidance on what constitutes a violation of a special condition 
of parole. The instructions in the Probation Division manual are 
just as vague concerning what constitutes a violation, except 
that the draft guidance on drug aftercare defines a violation of 
this condition as two consecutive positive urine tests or one 
positive test in conjunction with a missed test. 

We found a number of diverse opinions among probation 
officers in 10 judicial districts as to what circumstances should 
be reported to the Commission as violations of special conditions 
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of parole. Some probation officers expressed the opinion that 
they would not report anything unless they believed the Commis- 
sion would take some specific action such as issuing a formal 
reprimand or a warrant for the arrest of the parolee. Others 
avoided reporting anything when they believed they could work 
with the parolee, Some probation offices developed quantitative 
criteria for reporting violations of drug aftercare conditions. 

Many probation officers felt that they had been reporting 
violations of special conditions of parole. The problem, how- 
ever, is that they all did not perceive the same things as vio- 
lations. In some cases, probation officers told us that they 
would report one or two isolated instances of drug usage as 
violations while other probation officers stated that drug usage 
would not be reported unless the offender had several consecutive 
tests confirming drug usage. 

Unless probation officers report offenders' noncompliance 
with special conditions of parole in a consistent manner, the 
Commission will not be in a position to make well-informed 
decisions on case supervision. Problems such as those listed 
below will continue until the Commission and the Probation 
Division address this issue. 

--Maryann was sentenced on March 31, 1978, in the Western 
district of Missouri to 3-years' probation for possession 
of checks stolen from the U.S. mail. On April 6, 1979, 
Maryann's probation was revoked and she was committed 
under 18 U.S.C. $5010(e) for study and observation. 
Subsequently, Maryann was reinstated to probation on 
August 3, 1979. Probation was revoked on January 18, 
1980, because Maryann failed to participate in a drug 
treatment program and she was placed into custody. She 
was released on parole on June 11, 1980, and the Commis- 
sion imposed a special condition of parole for drug 
aftercare. During the initial4 months of parole super- 
vision, Maryann had two positive tests confirming drug 
usage and on four other occasions she failed to show 
up for drug testing. None of this information was 
reported to the Commission. 

-John was convicted of possession with intent to distribute 
marijuana and heroin in the Western district of Texas. 
He was given a 7-year regular adult sentence. Subse- 
quently, he received an additional 13-month sentence for 
escape from a Federal prison. On October 3, 1979, he 
was paroled to the District of Colorado with a special 
condition of parole for drug aftercare. Parole super- 
vision was formally transferred to the Western district 
of Missouri on November 13, 1979. All drug tests admin- 
istered by the probation officer were negative; however, 
John admitted on two occasions that he smoked marijuana. 
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His probation officer reported this as a violation to 
the Commission on December 17, 1979. 

--Larry was sentenced on January 7, 1977, in the Northern 
district of Texas to 5 years for forgery of a U.S. 
Treasury check. Larry was released on parole from a half- 
way house on August 29, 1979, to the Northern district 
of Texas, and the Commission imposed a special condition 
of parole for alcohol aftercare. During the first year 
under parole supervision, Larry was enrolled in several 
alcohol programs, but his participation was unsatisfac- 
tory. This was not accurately reported to the Commission. 
The probation officer reported Larry's violation of the 
special condition of parole to the Commission in October 
1980 after Larry absconded on August 23, 1980. 

--Donna was paroled on August 8, 1979, with a special condi- 
tion of parole for drug aftercare. The probation officer 
enrolled Donna in a drug program in October 1979. During 
the next 11 months, Donna missed many appointments for 
drug testing and on two occasions test results confirmed 
drug usage. The probation officer wrote Donna three 
letters warning her that she was not complying with the 
special condition of parole for drug aftercare. On 
July 23, 1980, the probation officer forwarded an annual 
supervision report which failed to acknowledge any prob- 
lems with Donna's aftercare program. The case file showed 
that Donna continued to miss appointments for drug testing 
and counseling after the annual supervision report, but 
these still were not reported to the Commission. 

--Linda was sentenced on August 5, 1977, in the Northern 
district of Texas to 5-years' probation for forgery. On 
March 2, 1978, Linda's probation was revoked and she was 
given a 3-year sentence. One reason cited for revocation 
of Linda's probation was failure to participate in a drug 
aftercare program. She was paroled on October 9, 1979, 
to the Northern district of Texas and the Commission 
imposed a special condition of parole for drug aftercare. 
During the initial 10 months in the drug aftercare 
progrm Linda failed to show up for testing on at least 
nine occasions. This information was not reported by the 
probation officer to the Commission. In fact, Linda's 
probation officer asked the Commission to terminate the 
drug aftercare condition which was accomplished on 
October 29, 1980. We brought this case to the attention 
of the post-release analyst in the Commission's 
South-Central Region. He told us that he would not have 
recommended termination of the drug aftercare condition 
to the Regional Commissioner if he had known about the 
missed appointments for drug testing. 
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BETTER PROCEDURES NEEDED FOR --- --------- 
REPORTING PAROLE VIOLATIONS ------.-----_ 

The Commission and the Probation Division have not estab- 
lished time frames for reporting different types of parole vio- 
lations or developed specific criteria for probation officers 
to use in requesting warrants for arresting parole violators. 
As a result, there were inconsistencies among probation offices 
in the time frames for reporting violations and what circum- 
stances were necessary to justify a warrant request. 

More specific timeframes required 
for reporting parole violations ---- 

The Commission requires probation officers to report new 
criminal offenses and certain technical violations "immediately." 
Immediate reporting is also required for violation patterns if, 

1(* * * in the opinion of the probation officer, the viola- 
tion behavior is part of a continuing pattern of infractions 
or is indicative of serious adjustment problems likely 
to culminate in criminal activities." 

However, the Commission has not defined the timeframe meant 
bY "immediately" and there are differing opinions on the matter. 

In order to determine how probation officers interpreted 
the Commission's requirement for immediate reporting of certain 
violations, we asked for the criteria used in reporting vio- 
lations at the 10 probation offices we visited. We found that 
the Western district of ;ssouri requires that all criminal 
offenses and technical violations be reported to the Commission 
within 3 days. The Eastern district of Pennsylvania requires 
major criminal offenses to be reported within 10 days after 
arrest, but it has a 15-day requirement for misdemeanors and vio- 
lations of special conditions of parole. The other eight 
offices did not have any criteria. 

Our review of the 358 cases under active parole supervision 
as of June 30, 1980, showed that there were wide variances in 
the amount of time that elapsed before violations requiring 
immediate notification were reported to the Commission. The 
following cases illustrate this problem, 

--Donna was sentenced on July 31, 1975, in the Southern dis- 
trict of Indiana to an indeterminate sentence under the 
Federal Youth Corrections Act for bank robbery. She was 
paroled on October 28, 1977, to the Southern district of 
Indiana. Donna was shot at a police roadblock while 
riding a stolen motorcycle on July 15, 1978. Her proba- 
tion officer learned about the incident on July 21, 1978, 
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but failed to report it to the Commission until July 27, 
1978. 

--Patty was sentenced on August 13, 1971, in the Northern 
district of California to 18 years for armed bank robbery. 
She also received another 18-year concurrent sentence on 
September 27, 1971, for armed bank robbery in the Northern 
district of California. In December 1975, these sentences 
were reduced to two 12-year concurrent sentences. Patty 
was paroled on December 6, 1977, to the Northern district 
of California. During the initial 9 months under parole 
supervision, Patty was arrested twice for possession 
of marijuana, once for use of a firearm, and once for 
possession of a firearm. Three charges ultimately were 
dismissed and Patty was found guilty on a fourth and 
received a fine. The probation officer never reported 
these incidents to the Commission. 

--Norb was sentenced on January 5, 1976, in the Eastern 
district of Kentucky to 5 years for aiding and assisting 
the escape of a Federal prisoner. He was released to 
parole supervision on January 11, 1978. Norb was arrested 
on May 26, 1980, for possession of a forged instrument. 
The probation officer found out about the arrest on 
May 28, 1980, but failed to send the Commission any notice 
of this arrest until June 16, 1980. Subsequently, Norb 
plead guilty to two counts of possession of a forged 
instrument and the probation officer asked the Commission 
for a parole violator warrant on August 28, 1980. The 
Commission issued a warrant on September 15, 1980, and 
Norb was returned to prison as a parole violator on 
October 31, 1980. 

--Barbara was sentenced on March 6, 1972, in Western 
district of Kentucky to 10 years for bank robbery. She 
was mandatorily released on May 26, 1978, to the Western 
district of Kentucky. While under parole supervision, 
Barbara was arrested on two occasions for burglary and 
assault. The probation officer found out about these 
arrests on May 28, 1979, and May 14, 1980, respectively. 
These two arrests were reported to the Commission by the 
probation officer on June 1, 1979, and May 20, 1980, 
respectively. 

--Clark was sentenced on February 18, 1975, in the Middle 
district of Florida to 15 years for interfering with 
commerce by threats of violence. Clark was paroled to 
the Northern district of Georgia on March 15, 1978. On 
January 9, 1980, Clark was arrested by local authorities 
and charged with forgery and theft. The local authorities 
also found a weapon in Clark's vehicle. The probation 
officer found out about these circumstances the same day 
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but did not report them to the Commission until 
February 25, 1980, in the annual supervision report. 
Clark was again arrested on July 24, 1980, for armed 
robbery and aggravated assault. The probation officer 
learned about this arrest at least by September 18, 1980; 
however, it was not reported to the Commission until 
October 6, 1980. 

More specific criteria needed 
for requesting warrants for 
the arrest of parole violators 

The probation manual does not provide any specific guidance 
to probation officers on when to request a warrant from the 
Commission for a parole violation. On the other hand, the 
Commission has established some general criteria but we found it 
to be inadequate because it did not (1) clearly differentiate 
between major and minor law offenses, (2) define what constituted 
substantial infractions of the conditions of release, and (3) 
specify circumstances which justify warrants for administrative 
violations. 

The Parole Commission's procedures manual states that a 
warrant 

--may be issued for a violation of any general or special 
condition of parole: 

--shall be issued in cases where there is a new criminal 
conviction (other than for a minor offense), unless the 
Regional Commissioner finds good cause for nonissuance 
of the warrant and gives appropriate reasons; and 

--should be issued when the parolee's continuance on parole 
is incompatible with the welfare of society or promotes 
disrespect for the parole system. 

Also, the Commission's procedures manual states that requests 
for warrants should be limited to convictions and administrative 
charges which, if sustained, indicate a substantial infraction 
of the conditions of release. It further provides that if a 
parolee is alleged to have committed a crime of violence and 
there appears to be a risk of future violent crime, the warrant 
shall be issued with instructions for immediate custody. 

At the 10 probation offices we visited, we obtained the 
criteria used in requesting warrants. Each office had its own 
criteria for requesting a warrant for some categories of viola- 
tions, and there were inconsistencies in the criteria adopted 
by the offices. For other categories of violations, the offices 
had not developed specific criteria and the matter was left to 
the discretion of the individual probation officers. For 
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example, all the offices considered new felony convictions as 
major criminal offenses and used them as a basis for requesting 
a warrant. However, the definition of a felony differed by 
State. Minor offenses did not necessarily result in warrant 
requests, but probation officers were authorized to request 
them for such offenses if the offenses resulted in a pattern 
of criminal activity. 

The Commission's procedures manual states that if a 
parolee's whereabouts is unknown for more than 30 days, the 
probation officer should immediately report this to the Commis- 
sion. However, the manual does not differentiate a time frame 
within which the probation officer should submit a violation 
report as opposed to a warrant request. Five of the 10 offices 
had not established criteria for requesting a warrant when a 
parolee's whereabouts was unknown. The other five offices had 
established criteria which called for requesting a warrant if 
whereabouts were unknown for from 1 to 3 months. 

A December 1975 study of the Commission's activities by the 
Department of Justice noted that probation officers perceived 
that the Commission was reluctant to issue warrants for technical 
violations. A/ Probation officers believed that a series of 
technical violations could predict future criminal activity and 
should be the basis for revoking parole. They expressed the 
view that the Commission did not consider violator warrants 
which dealt with technical violations seriously and suggested 
improvements in this regard. In our view, the major issue 
addressed by probation officers was the need for a specific 
definition of when technical violations constitute sufficient 
infractions of the conditions of release to justify a warrant 
request. None of the 10 offices we visited in 1980 had estab- 
lished such criteria. 

Inconsistencies in requesting 
warrants when parolee's 
whereabouts were unknown 

We examined 187 warrant requests in the Commission's five 
regional offices. In 62, warrants were issued after proba- 
tion officers reported parolees' whereabouts as unknown. The 
actual time that elapsed before the probation officers reported 
the information to the Commission and requested a warrant ranged 
from 2 to 257 days. 

----.--- 

&/"An Evaluation of the U.S. Board of Parole Reorganization", 
prepared by the Department of Justice, Office of Management 
and Finance, December 1975. 
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Length of time 
before warrant 
requested 

Less than 30 days 

31 to 60 days 

61 to 90 days 

91 to 120 days 

121 to 150 days 

151 to 180 days 

more than 180 days 

Total 

Number of cases .~- ---.---.- 
Parole Commission Region 

South North 
.-- 

South- North- 
east 

7 

5 

2 

0 

1 

0 

0 

east Central Central Western Total 

2 0 1 6 16 

1 2 0 1 9 

0 6 1 3 12 

3 4 0 0 7 

1 8 1 1 12 

1 0 2 1 4 

1 1 0 0 2 

15 9 
= - - 

21 - - 
5 - 12 -- 62 

Although neither the Commission nor probation officers can 
prevent parolees frcxn absconding, we believe that timely report- 
ing of these incidents increases the likelihood of returning 
such offenders to custody. The following cases illustrate a 
lack of timeliness on the part of probation officers in request- 
ing warrants when parolees' whereabouts were unknown. 

--Terry was paroled on July 17, 1978, by the Commission's 
Southeastern Region to the Western district of Louisiana. 
The probation officer requested a warrant on November 13, 
1978, because Terry‘s whereabouts were 'unknown between 
July 18, 1978, and November 13, 1978. The Commission's 
South-Central Region issued a warrant for Terry on 
November 15, 1978. As of December 1980, Terry was still 
a fugitive. 

--Leo was paroled on June 19, 1975, by the Commission's 
Northeast Region to the District of Columbia. Leo was 
last seen by his probation officer on May 24, 1978. 
Several attempts were made to contact the parolee by 
mail through November 1978, In March 1979 the probation 
officer attempted to locate Leo at his last known place 
of employment and learned that Leo had been fired in 
November 1978. The probation officer then visited Leo's 
last known address and found that he had moved in January 
1979. On March 6, 1979, the probation officer requested 
a warrant because he had been out of contact with Leo 
for about 9 months. The Commission's Northeastern Region 
issued a warrant for Leo on March 13, 1979. As of May 
1981, Leo was in State custody in Maryland. 
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--Rich was paroled on February 15, 1979, by the Commission's 
Western Region to the district of New Mexico. Rich failed 
to report for supervision and on July 12, 1979, the proba- 
tion officer requested a warrant. The Commission's 
South-Central Region issued a warrant for Rich on 
August 3, 1979. Rich was later arrested and convicted 
on September 25, 1980, of aggravated robbery. The Commis- 
sion's South-Central Region revoked Rich's parole on 
December 22, 1980, 

In contrast to the aforementioned examples, the following 
case illustrates a quick response by a probation officer in 
requesting a warrant when a parolee could not be found. 

--Karen was paroled on June 9, 1980, by the Commission's 
Western Region to the Northern district of California. 
Karen had a special condition of parole which called for 
up to 120 days of residence in a Federal Community Treat- 
ment Center. Karen failed to report to the Community 
Treatment Center and the probation officer requested a 
warrant on June 12, 1980. The Commission's Western 
Region issued a warrant on June 24, 1980. Karen was 
later apprehended on July 9, 1980, in Colorado and her 
parole was revoked on October 22, 1980. 

Inconsistencies in requesting 
warrants for technical violations 

Of the 187 cases we examined, 54 involved warrants being 
issued after probation officers reported technical violations. 
Our review of these 54 cases showed that probation officers exer- 
cised wide discretion in requesting such warrants, especially 
for offenders with special conditions of parole. Some probation 
officers requested warrants after parolees incurred a few infrac- 
tions, while others requested warrants only after numerous 
infractions over a period of several months. These inconsis- 
tencies create disparities in the application of a national 
parole policy because the Commission is not in a position to 
consistently sanction parolees who incur technical violations. 
Further details on the inconsistencies in requesting warrants 
for technical violations are presented in the following table. 
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Number of cases --- 
Parole Commission Region 

Number of North South South- North- 
incidents east east Central Central Western Total 

5 or less 2 3 1 0 2 8 

6 to 10 1 6 2 0 5 14 

11 to 15 1 0 5 1 2 9 

* 16 to 20 1 0 3 0 0 4 

More than 20 4 0 9 6 0 19 - - - - - 

Total 9 - 9 
z; 

20 - - 
7 - 9 

z 
54 - 

The following cases illustrate the inconsistencies we found. 

--Amy was mandatorily released on August 31, 1979, to the 
District of Columbia. Between September 28, 1979, and 
January 23, 1980, Amy tested positive 17 times for drug 
usage. Also, between September 1979 and February 1980, 
Amy missed 24 appointments for drug testing and coun- 
seling. On February 21, 1980, the probation officer 
requested a warrant because Amy had violated her drug 
aftercare condition of parole. The Commission advised 
the probation officer that a warrant could not be issued 
because the violations were reported after Amy's regular 
parole date had terminated. Amy began a special parole 
term on January 22, 1980. l/ During the first 4 months 
under the special parole tzrm, Amy missed 45 appointments 
for drug testing, tested positive on 7 occasions for drug 
usage, and skipped 10 drug counseling sessions. The 
probation officer requested a warrant on May 30, 1980, 
and the Commission's Northeast Region issued the warrant 
on June 12, 1980. Amy's parole was revoked on 
September 18, 1980. 

--Larry was paroled on August 24, 1977, by the Commission's 
South-Central Region to the district of New Mexico. 

L/The Drug Abuse Prevention and Control Act (21 U.S.C. $801 et 
sf&),,provides that on conyiction of certain offenses, man%- 

special parole terms must be imposed by the court as 
part of the sentence. This term is an additional period of 
supervision which commences upon completion of any period 
on parole or mandatory release supervision from the regular 
sentence. If the prisoner is released without supervision, 
the special parole term commences upon release. 
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Between August 28, 1978, and April 2, 1979, Larry failed 
to report for drug testing on 9 occasions and tested 
positive 18 times for drug usage. The probation officer 
requested a warrant on April 12, 1979, because Larry 
(1) failed to work, (2) violated the special condition 
of parole concerning participation in drug aftercare, 
(3) used drugs, (4) consumed alcoholic beverages exces- 
sively, (5) was charged with larceny, and (6) left the 
scene of an accident involving injuries. The Commission's 
South-Central Region issued a warrant on April 19, 1979, 
and Larry's parole was revoked on December 19, 1979. 
Larry was again paroled on September 17, 1980, by the 
Commission's South-Central Region to the district of 
New Mexico. 

-Maryann was paroled on November 28, 1979, by the Commis- 
sion's Southeastern Region to the Northern district of 
Ohio. Between December 11, 1979, and August 25, 1980, 
Maryann had 26 positive tests for drug usage. The pro- 
bation officer requested a warrant on September 10, 
1980, because Maryann (1) used dangerous drugs, (2) 
failed to report a change in residence, and (3) did not 
maintain regular employment. The Commission's 
North-Central Region issued a warrant on September 29, 
1980, and Maryann's parole was revoked on December 9, 
1980. 

--Ken was released on September 22, 1978, to a special 
parole term in the Northern district of Illinois. Between 
April 1979 and July 1979, Ken had 8 positive tests for 
drug usage and failed to appear for testing on 13 other 
occasions. Ken also withdrew from a drug aftercare 
program and did not file his supervision report for July 
1979. On August 22, 1979, the probation officer requested 
a warrant. Subsequently, on September 11, 1979, the 
probation officer requested the Commission to issue a 
summons for Ken. A local hearing was held on January 11, 
1980, to determine whether Ken had violated his conditions 
of parole. The Commission scheduled a local hearing on 
February 22, 1980, but Ken failed to appear. The Commis- 
sion then issued a warrant on March 12, 1980. Ken was 
eventually taken into custody, and the Commission revoked 
Ken's parole on September 16, 1980. 

In contrast to the aforementioned examples, the following cases 
illustrate a quick response by a probation officer in requesting 
warrants for technical violations of parole. 

--Margie was reparoled to a special parole term in the dis- 
trict of Colorado on September 18, 1979, by the Commis- 
sion's Western Region. During November 1979, Margie 
failed to report for drug testing on six occasions. The 
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probation officer requested a warrant on December 4, 1979, 
because Margie failed to participate in a drug aftercare 
program, and she had been arrested for theft and burglary. 
The Commission's Western Region issued a warrant on 
December 13, 1979, citing that Margie had failed to par- 
ticipate in a drug aftercare program. Margie's parole was 
revoked on April 11, 1980. 

--Octavia was reparoled to the Southern district of Georgia 
on October 10, 1978, by the Commission's Southeastern 
Region. The probation officer requested a warrant on 
June 25, 1979, because Octavia had failed to work since 
April 1979, and had not reported to the probation office 
on two occasions in June 1979. The Commission's South- 
eastern Region issued a warrant on June 28, 1979, and 
Octavia's parole was revoked in November 1979. 

Probation officers and Commission officials told us that as 
long as parolees remain crime free, warrants are usually not 
requested for isolated violations of general or special condi- 
tions of parole. Rather, probation officers wait to see whether 
parolees develop patterns of violations before requesting that 
warrants be issued. Probation officers stated that for parolees 
having special aftercare requirements, they try to use all avail- 
able community resources to rehabilitate parolees before reques- 
ting warrants. Each case, though, is considered on an individual 
basis, and the decision to request a warrant is based on the 
probation officer's assessment of the parolee's overall behavior 
while on parole. 

We do not disagree with the need to make decisions on a 
case-by-case basis: but we believe that more specific criteria is 
needed to assure equitable and consistent treatment for viola- 
tors. The criteria should place emphasis on the number, fre- 
quency, and seriousness of the violations as well as the 
parolee's past record. 

Decisions to delay execution 
of warrants should be given 
closer scrutiny 

The Commission's procedures manual states that as a general 
policy, the execution of a warrant may be delayed pending the 
disposition of new criminal charges against a parolee. However, 
the manual provides that a warrant should be issued in the event 
the parolee (1) is alleged to have committed a crime of violence 
and there appears to be a risk of future violent crimes, or 
(2) if other factors indicate that the parolee is a particularly 
poor risk for continued release. 

In our review of the 187 cases, we identified 10 cases where 
the Commission delayed issuing a warrant pending the outcome of 
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criminal charges and parolees committed additional crimes or 
absconded before the charges were resolved. The following cases 
illustrate circumstances where warrants were not issued even 
though the parolee had been charged with a violent crime or the 
parolee's record indicated he was a particularly poor parole 
risk. 

* 

-Anthony was released on parole to the Eastern district of 
New York after serving part of a Federal sentence for 
armed bank robbery and a State sentence for robbery. 
Anthony had a long history of drug addiction and a lengthy 
criminal record including several crimes of violence. 

.In July 1978, he was charged with possession of stolen 
property and later pleaded guilty to a lesser charge. 
Subsequently, he robbed a man at gunpoint in a bar. While 
fleeing the scene, he became involved in a struggle with 
a bartender and attempted to shoot him. Anthony shot only 
himself and was taken to the hospital by the police. The 
probation officer reported the arrest to the Commission 
on February 26, 1980, and requested that a warrant be 
issued due to the gravity of the offense and the fact 
that Anthony had a loaded firearm. The Commission had 
not complied with the request. However, in April 1980, 
Anthony was again arrested and charged with the murder of 
a police officer. The probation officer again requested 
a warrant which was promptly issued on April 16, 1980. 

--Alfred0 was paroled in the district of Puerto Rico on 
. July 18, 1978, after serving 37 months of a 5-year sen- 

tence for distribution of narcotics. In December 1978, 
Alfredo's parole supervision was transferred to the 
Southern district of Florida. Alfred0 was arrested and 
charged with trafficking in marijuana on October 24, 
1979, but was released on bond. The probation officer 
failed to report this arrest to the Commission until 
December 12, 1979. Then the officer lost contact with 
Alfred0 on March 28, 1980, but waited until May 8, 1980, 
to request a warrant. The Commission's Southeastern 
Region issued a warrant on June 4, 1980. 

Our review showed that the Commission's regional offices 
prefer to defer issuing warrants until convictions have been 
obtained on new criminal charges for several reasons. First, 
local authorities frequently dismiss charges if the Commission 
revokes parole and thereby removes the offender from the com- 
munity. Thus, the parolee benefits from not being incarcerated 
by local authorities for the new charges. Second, the Commission 
can make the parolee serve that portion of the sentence for which 
he or she had been on parole, but only if a criminal conviction 
is obtained. In this case, the parolee would receive no credit for 
the time spent under parole against the remaining part of his or 
her sentence. Third, the Commission believes that a parolee should 
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have an opportunity to contest the new criminal charges in court. 
Although we understand this position and agree it is often appli- 
cable, we believe that the Commission should more closely analyze 
each case to ensure that those individuals who represent a threat 
to public safety or who are particularly poor risks for continued 
release are identified and removed from the streets before they 
commit additional crimes. 

BETTER ADMINISTRATION OF THE PAROLE 
TERMINATION PROCESS IS REQUIRED 

The Commission and the Probation Division need to work 
together to better administer the parole termination process. 
Specifically, they need to 

--clarify procedures used to determine when a parolee's 
supervision in the community should be terminated, and 

--establish a system to ensure that annual reviews for 
determining the continued need for supervision are made. 

Unless these issues are addressed, the Commission cannot make 
well-informed decisions concerning the early termination of 
parole supervision. 

Procedures need to be clarified 

The Commission has been vested with the authority under 
18 U.S.C. $4211 to terminate parole supervision at any time 
before expiration of the Commission's jurisdiction. Procedures 
have been adopted by the Commission for early termination of 
parole; however, they do not clearly delineate the conditions 
under which the Commission will grant early termination. The 
procedures established by the Commission are presented below. 



a. 

b. 

C. 

CRITERIA FOR EARLY TERMINATION 

Less Than 5 Years of Supervision 

Conditions Recommendation 

Cases with a salient factor Terminate jurisdiction, unless 
score of 9-11: Completion specific reasons for continued 
of 2 continuous years of supervision are present and 
'clean' supervision. A/ documented. 

Cases with a salient factor Terminate jurisdiction, unless 
score of 8 or less: Comple- specific reasons for continued 
tion of 3 continuous years supervision are present and 
of 'clean' supervision. documented. 

Cases having completed less Continue jurisdiction, unless 
than the above applicable specific reasons for termina- 
period of 'clean' super- tion of supervision are pre- 
vision. sent and documented. 

The Commission published in the September 12, 1980 Federal 
Register the criteria for early termination of parole super- 
vision. The criteria, published as an interim rule, were based 
on Commission research so that termination decisions required 
by statute could be based upon an equitable and empirically 
justified basis. The rule allows (1) earlier termination than 
indicated by the criteria if continued supervision is considered 
counterproductive, and (2) continuation of parole supervision 
beyond indicated termination if specific factors justify it to 
protect the public welfare. The rule does not provide guidance 
for evaluating such factors, nor does it state what these factors 
are. 

The probation manual advises probation officers that they 
should be aware of these criteria but should make their recom- 
mendations on the basis of the merits of the case and their best 
judgment. It also requires them to clearly define the reasons 
in support of their recommendations when a deviation from the 
criteria is in order. The manual does not provide any additional 
direction to guide the probation officers' best judgment of 
the merits of the case. 

Probation officers must make decisions concerning whether to 
recommend early termination of supervision in all cases where 
supervision exceeds 2 years. Some of the factors that probation 

A/'Clean' supervision is defined as supervision free of any 
indication of new criminal behavior or serious parole viola- 
tions. 
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officers told us they use in formulating their recommendations 
are: 

--Nature of the original offense. 

--Length of the sentence imposed and the portion yet to 
be served. 

--Stability of employment. 

--Stability of family. 

--Physical problems, such as a heart condition. 

--Payment of court imposed fines. 

--Lack of personal knowledge of parolees because of 
infrequent contacts or recent case transfers. 

The Commission must decide to terminate or continue supervision 
on the basis of probation officers' recommendations and other 
data in its files. The Commission's staff does not have any 
specifics to guide its judgment of individual cases, nor does 
it have a listing of the general factors considered by probation 
officers. 

From our review of 175 cases in which parole was terminated 
in the 10 judicial districts we visited, we obtained enough data 
to determine whether they were terminated in accordance with the 
24- or 36-month criteria for 151 cases. Factors other than 
salient factor score and time under supervision were involved in 
the termination/continuation decision for 118 of these cases. 
The following cases illustrate the obvious confusion that can 
result when several individuals use their best judgment without 
reasonably specific guidance. 

--John, a bank robber with a salient factor score of 8, com- 
pleted 3 years of supervision in July 1978. The super- 
vision progress reports for the third year indicated no 
parole violations and only one problem concerning child 
support. The probation officer recommended continued 
supervision without explanation; and the Commission con- 
curred. During his fourth year of supervision John changed 
jobs three times and was self-employed at the end of @he 
reporting period. We could find no evidence of parole 
or law violations. The probation officer summarized 
that John would most probably remain free of law violation 
as indicated by his arrest-free time on parole, but recom- 
mended continued supervision because of an unpaid fine. 
The Commission's post release analyst recommended termina- 
ting supervision because an unpaid fine was not a legal 
basis to continue supervision. The Regional Commissioner 
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decided to continue supervision because of John's employ- 
ment instability in a bad economy and because John was 
a bank robber. 

--Tom was released to parole supervision after serving about 
7 years of a 20-year sentence for marijuana and heroin 
transactions. His salient factor score was 7 which placed 
him in the 36-month category for parole supervision. In 
February 1980, at the end of 37 months of incident free 
and stable supervision, the probation officer recommended 
early termination of parole. The Regional Commissioner 
decided to continue supervision of Tom because of the 
aggravated nature of the offense. 

--Larry was released to parole supervision after serving 
about 3 years of a lo-year sentence for bank robbery. He 
had a salient factor score of 8 which placed him in the 
36-month category for supervision. In May 1980, the 
probation officer recommended to the Regional Commissioner 
that Larry's supervision be continued even though he had 
been under supervision over 36 months without incident. 
The Regional Commissioner concurred with the recommenda- 
tion. The probation officer told us that he did not 
request termination of supervision for Larry because he 
knew the Regional Commissioner would not terminate a 
bank robber after only 3 years of parole supervision. 

,-Jim was released on parole supervision after serving 17 
months of an indeterminate sentence under the Federal 
Youth Corrections Act for armed bank robbery. His salient 
factor score was 9 which placed him in the 24-month cate- 
gory for parole supervision. After 26 months under super- 
vision with no encounters with law enforcement officials, 
the probation officer recommended in October 1978, that 
supervision be continued because Jim needed to learn 
a viable trade. The Regional Commissioner, however, saw 
no need to continue supervision and terminated Jim's 
supervision on November 1, 1978. 

--Dave was released to parole supervision in the district 
of Kansas after serving about 20 months of a 5-year sen- 
tence for interstate transportation of forged securities. 
He had a salient factor score of 5 which placed him in 
the 36-month category for parole supervision. Dave's 
supervision was transferred to the Northern district of 
California on October 15, 1979, and to the Western 
district of Missouri on March 13, 1980. The annual super- 
vision report prepared after Dave was under supervision 
for about 3 years stated that the probation officer did 
not know him well because supervision had been recently 
transferred a few months earlier. Therefore, continued 
supervision was recommended. During his 3 years under 
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parole supervision, Dave had a few traffic violations, 
but no other law violations, and had a reasonably stable 
supervision period. The Commission agreed with the recom- 
mendation and continued supervision. 

--Linda had been under supervision 24 months in September 
1979 at which time her probation officer reccenmended 
early termination. The Commission responded with a letter 
advising the probation officer that it had insufficient 
information to make a well reasoned decision, and asked 
for "* * * a more thorough summary of the subject's over- 
all adjustment." The probation officer complied with 
this request emphasizing Linda's employment, residential, 
and personal stability; and concluding that her 
"* * * overall adjustment had been excellent to date." 
The Regional Commissioner then decided to continue super- 
vision due to Linda's prior record indicating a pattern 
of repetitive criminal behavior. In April 1980, the pro- 
bation officer submitted another supervision progress 
report covering a 7-month period and emphasized Linda's 
successful employment as demonstrated by a letter from 
the employer. He again recommended termination because 
of continued excellent adjustment. The Regional Commis- 
sioner again decided to continue supervision 
"* * * because subject's failure to adjust to a previous 
period of probation and prior record indicated a pattern 
of repetitive criminal behavior." 

.The following case is one in which both the probation 
officer and the Regional Commissioner believed continued super- 
vision was required for at least 6 years even though the 
parolee's adjustment in the community was excellent. The consen- 
sus in this case appears to be the result of the offense: however, 
the offense does not appear to be included in the criteria for 
determining whether to terminate or continue supervison. 

--Rich completed 5 years of supervision in February 1978. 
Neither the probation officer nor the Regional Commis- 
sioner included reasons for continuing the case to that 
date. Rich waived a 5-year hearing and was continued 
under supervision. After 6 years of supervision, the 
probation officer recommended termination, but the 
Regional Commissioner decided to continue supervision 
because of the severity of the offense and the parolee's 
prior record of assaultive behavior. After 7 years of 
supervision, Rich again waived a hearing and was further 
continued. The parolee had no law violations and no 
reported parole violations during the entire period. 
He also maintained the same job and had a stable family 
life. The controlling factor in the length of supervision 
in this case appears to be the original offense, second 
degree murder. The crime was the rather brutal beating 
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to death of Rich's 4-l/2-month-old son. The probation 
officer and the Regional Commissioner, however, did not 
agree on the extent to which this offense should require 
continued supervision. 

The concept of more definitive criteria to be used as a 
basis for decisions outside of the general guidelines is not 
foreign to the Commmission. For example, parole decisions outside 
the Commission's guidelines must be justified. Similarly, we 
believe this type of guidance could improve the consistency of 
decisions to continue or terminate supervision. 

System needed to ensure that annual 
supervision reports are completed 

The Commission does not have internal control procedures to 
ensure that the annual supervision reviews required under 18 
U.S.C. $4211 are completed. The Commission relies on probation 
officers to submit annual supervision progress reports and when 
these reports are received, the Commission's staff reviews the 
cases to decide whether early termination of supervision is 
appropriate. In the event an annual supervision report is not 
received, there is no system to initiate an annual review. 
Often, it is not made. 

The Parole Commission and Reorganization Act requires under 
18 U.S.C. $4211 that 2 years after each parolee's release on 
parole, and at least annually thereafter, the Commission shall 
review the status of each parolee to determine the need for con- 
tinued supervision. To comply with this provision, the Commis- 
sion requires probation offices supervising parolees to submit 
an annual supervision report for each parolee. 

We examined 399 cases which were either under active parole 
supervision as of June 30, 1980, or had been terminated during 
1979 in 10 judicial districts. A/ We found that annual supervi- 
sion reports were not always prepared as required. There should 
have been 1,102 annual supervision reports on these 399 cases. 
We found 120 were missing and that an additional 184 were sub- 
mitted more than 30 days late. Further details are shown in 
the following table. 

l-/These 399 cases do not include 210 cases under active super- 
vision with special conditions of parole. 
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Number of 
cases where 
supervision 

report missing 

22 

Number 
of 

reports 
late 

42 

Number of 
cases 

reviewed 

75 

Total 
reports 
missing 

24 

Judicial 
district 

Eastern Pennsylvania 

Northern Georgia 

Eastern Kentucky 

Western Kentucky 

Southern Ohio 

Southern Indiana 

Northern Texas 

Southern Texas 

Western Missouri 

Northern California 

Total 

49 6 6 7 

17 6 6 7 

37 17 25 25 

29 3 3 8 

38 8 9 16 

41 14 16 11 

36 10 10 31 

28 2 2 5 

32 

184 

19 

Commission employees at each of the five regions told us 
that they had no system for ensuring that progress reports were 
received. They also told us that the required reviews of early 
termination potential were not made unless the probation officer 
submitted annual supervision reports. 

SOME PAROLEES ARE NOT SUPERVISED 

The Commission and the Probation Division need to work with 
(1) the United States Marshals Service to develop procedures 
for the supervision of parolees released to the Witness Security 
Program, and (2) the Immigration and Naturalization Service (INS) 
to establish procedures for the supervision of alien parolees 
awaiting the outcome of their deportation proceedings. Without 
adequate procedures, the Commission does not know the status of 
these individuals or whether they comply with their conditions 
of parole. 

The Commission releases some parolees to the Witness 
Security Program administered by the United States Marshals 
Service. These parolees are generally given a new identity and 
relocated to other parts of the country. These individuals are 
not supervised by probation officers as is the case for other 
parolees in the community. Once an offender is released to the 



Witness Security Program, the Commission generally loses all 
contact with him or her and has no way of locating the individual. 

In addition, the Commission releases aliens on parole to 
the custody of INS. Some offenders are deported very shortly 
after release to INS while others, because the parolees contest 
deportation, can take several months. In the interim, those con- 
testing deportation may request bail at any time and when released 
are not supervised by INS or probation officers. Finally, the 
Commission does not routinely receive notification of the final 
disposition in alien cases so that these cases can be closed or 
the offenders placed under active supervision if deportation 
proceedings are cancelled. 

Procedures need to be developed 
to supervise parolees in the 
Witness Security Program 

The Commission and the Probation Division have not developed 
procedures requiring parole supervision of offenders released to 
the Witness Security Program. Rather, the Commission releases 
these individuals to the United States Marshals Service, gener- 
ally has no further contact with them, and is in no position 
to assure that they have complied with their parole conditions. 

The Witness Security Program was created by the Organized 
Crime Control Act of 1970. It provides certain services, in- 
cluding new identities and relocation when required, to indi- 
viduals who are witnesses for the Government. Depending on 
the circumstances of the individual case, a number of Federal 
agencies, including the U.S. Attorney's office, Office of En- 
forcement Operations within the Department of Justice's Criminal 
Division, Bureau of Prisons, Marshals Service, and the Parole 
Commission, may be involved. Coordination among all these 
agencies is essential to effectively monitor parolees and to 
maintain the program's sensitive security requirements. 

The role of the Commission in the Witness Security Program 
is quite limited. The Commission's procedures manual stipulates 
that parolees in the program will not be actively supervised by 
probation officers. After parole, the Commission generally has 
no further knowledge about the case and no systematic means for 
learning whether individuals in the program have violated their 
conditions of parole or voluntarily terminated from the Witness 
Security Program. 

The only contact the Government generally has with the wit- 
ness is through the Marshals Service: however, even during 
periods of frequent contact, the Marshals Service takes no 
responsibility for the parole supervision of individuals released 
to the Witness Security Program. The Marshals Service contends 
that it does not have the personnel to maintain contact beyond 
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that required for security purposes, nor have its employees 
been adequately trained in the responsibilities of probation 
officers. 

Although supervision is not given to parolees, the Probation 
Division supervises probationers in the Witness Security Program 
under procedures developed by the Marshals Service and the Pro- 
bation Division in August 1978. Also, the Probation Division 
has taken the position that it favors the supervision of parolees 
in the Witness Security Program. The consensus seems to be that 
parolees in the Witness Security Program should be supervised 
by probation officers. The Commission expressed this view in 
a July 24, 1980, resolution in which it directed the Chairman to 
develop a policy in cooperation with the Office of Enforcement 
Operations, the Marshals Service, and the Probation Division 
to provide for supervision of parolees. The total number of 
parolees released to the Witness Security Program who should be 
supervised by the Probation Division is unknown. 

Some progress has been achieved toward supervising parolees, 
but as of March 1982 procedures still had not been finalized. 
Active supervision of parolees in the program will not commence 
until the Commission and the Marshals Service finalize an agree- 
ment on this issue. The Marshals Service has declined to furnish 
the Commission any information on protected witnesses who were 
paroled until an agreement has been finalized between these 
two agencies. Without this information, the Commission cannot 
begin to supervise these cases. 

A Memorandum of Understanding between the Marshals Service 
and the Commission cannot be completed until the Commission 
decides whether it will handle files for Witness Security cases 
in the regions or at headquarters. We believe the Commission 
should continue to work on this problem to enhance continued 
negotiations with the other affected agencies so that all 
parolees in the Witness Security Program are brought under active 
parole supervision. 

Some alien parolees 
are not supervised 

Aliens paroled to the custody of INS pending deportation 
hearings may be released to the community without any supervision 
from INS or probation officers. In most instances, the Commis- 
sion does not learn about the final deportation decision and, 
therefore, does not know whether to close the file or leave it 
open. Better coordination among the Bureau of Prisons, the 
Commission, the Probation Division and INS is necessary to 
improve the accountability over alien parolees. 

A significant number of offenders are released to INS de- 
tainers. In fiscal year 1980, over 25 percent of all offenders 
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released, or over 3,000, were released to detainers lodged by 
INS. Current procedures for processing these cases require 
the Bureau of Prisons to identify potential aliens for INS so 
that a determination can be made as to whether a detainer should 
be lodged and the offender scheduled for a deportation hearing 
in the future. Also, the Bureau of Prisons is responsible for 
notifying INS 30 days in advance of the projected release date 
for any alien with an INS detainer. 

INS generally places the offender in an INS detention center 
and tries to schedule an immigration hearing as soon as possible. 
If the parolee does not contest deportation, the hearing is held 
and the alien is deported within a few days. If the alien con- 
tests the deportation process and exhausts all appeal rights, he 
or she may remain in ths United States for some time. Additional 
delays can result when a country will not issue a passport to 
accept the alien's deportation, or when the alien has become a 
permanent resident of the United States and has established 
family or business ties. Deportation is further delayed by the 
6-month period that the alien has before he/she must actually 
leave. During any point in the process, the alien may apply 
for bail. Alien parolees released on bail during this process 
generally are not supervised by INS or probation officers while 
they reside in the community. 

The probation manual provides that probation officers are 
responsible for verifying the actual deportation of offenders 
released to INS detainers. If deportation is not effected, or 
the alien is released to the community, the probation officer 
should assume supervision and notify the appropriate Parole 
Commission Region that the case has been placed under super- 
vision. None of the Commission's five offices, however, has 
any system to determine whether probation officers determine 
INS case dispositions and report the results to the Commission. 
We found indications that officials in the criminal justice 
system have been aware of this problem for over 20 years. 

Representatives from the INS, the Commission, the Probation 
Division, and the Bureau of Prisons all agree that better 
coordination among these agencies could improve accountability 
over alien parolees and two efforts to improve accountability 
over alien parolees by reducing the time required to complete 
the deportation process have been used on a limited basis. 
These are: 

--Immigration hearings held by judges over the telephone 
prior to the individual's release from custody. 

--Immigration hearings held by judges in the institutions 
prior to the individual's release. 



Some immigration judges currently conduct immigration 
hearings over the telephone. The judge's final order is tape 
recorded and later formally prepared. An immigration judge in 
Washington, D.C., who used this mechanism regularly, believes 
it is particularly convenient to save time and travel expenses. 
She cautioned that some cases may be too complicated to handle 
over the telephone. It is not known to what extent this pro- 
cedure is used throughout the country, but judges could be 
encouraged to conduct hearings over the telephone wherever 
practical. 

Until recently an immigration judge in Denver, Colorado 
regularly conducted deportation hearings at the Federal and State 
institutions in his jurisdiction. This procedure eliminated the 
additional detention and supervision costs expended while the 
alien parolee awaited a deportation hearing after release. This 
judge stopped making these trips when other elements of his 
caseload increased significantly on an emergency basis. He felt 
this procedure was very productive and would be willing to again 
visit institutions. This could be particularly useful at insti- 
tutions with large alien inmate populations. 

To improve accountability over alien parolees at the time 
of the final deportation decision, INS and the Probation Division 
have suggested a formal notification be sent by INS to the pro- 
bation office. This could be accomplished by developing a simple 
form or modifying an existing INS form to include the necessary 
information. This would not provide the Commission with a con- 
trol over whether it received notification in all cases: however, 
it should provide more confidence than is now possible. 

THE COMMISSION SHOULD RESOLVE-THE 
CONTROVERSY OVER SEARCH AND SEIZURE 

The Commission should resolve the controversy over whether 
warrantless search and seizure authority should be granted to 
probation officers for their use in supervising parolees. The 
Commission's staff studied the issue and obtained the views of 
88 probation offices. Approximately 70 percent of these offices 
favored some change in the Commission's present policy which 
completely prohibits the use of search and seizure in the super- 
vision of parolees. Nevertheless, the Commission failed to 
resolve the issue and deferred action for another year. 

Probation officers have similar supervisory responsibility 
for probationers and parolees. These officers have express sta- 
tutory authority to make warrantless arrests of probationers. 
Implicit in this statutory authorization is the authority, in 
limited circumstances, to make warrantless searches and seizures 
of evidence from probationers incident to arrest. In October 
1977, we reported on the problems encountered by probation 
officers in the supervision of parolees because they lacked 
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warrantless search and seizure authority. A/ The problems cited 
in our prior report occur when probation officers encounter 
parolees who are violating conditions of parole by committing new 
crimes. In these situations, there may not be sufficient time to 
request a warrant or call local law enforcement authorities for 
assistance. We recommended that the Commission review its policy 
on the search and seizure issue. 

On March 1, 1978, the Chairman of the Commission assigned 
three members of the Commission's staff to examine this issue and 
emphasized that close coordination with the Probation Division 
was necessary to arrive at a solution to the search and seizure 
problem. Little progress was made and in a letter dated June 9, 
1978, to Commissioners, the Chairman stated: 

Ir* * * I am very concerned that there appears to have 
been no initiative to the promise to follow-up of the 
GAO report. You will recall that I verbally mentioned 
to you that I was asked what our efforts were in this 
area during the Senate Appropriations Hearings for the 
Commission * * *.I' 

By January 1979, a preliminary report had been prepared for 
the Commission. This report concluded that warrantless search and 
seizure authority could be legally justified on an individualized 
case basis under existing statutes. However, the Commission's 
General Counsel recommended that further study be undertaken by 
the Commission before any changes were made in its long standing 
policy of barring the use of warrantless search and seizure auth- 
ority in the supervision of parolees. The Commission considered 
the search and seizure issue at its April 1979 meeting and decided 
to defer action pending the development of a questionnaire which 
would be sent to all probation offices. 

In October 1979, the Chairman sent a letter to each proba- 
tion office and requested comments on three subjects, one of 
which was the issue of search and seizure. The Chairman asked 
for views and comments on five suggested alternatives to the 
existing policy. These alternatives were: 

1. Placing a special condition on release certificates, 
on a selective basis, providing that a releasee must, 
on request, permit searches and seizures with respect 
to his person, premises, and vehicles at reasonable 
times and places for evidence of parole violations 
relating to any type of possible criminal activity. 

&'"Probation and Parole Activities Need To Be Better Managed" 
(GGD-77-55, October 21, 1977). 
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2, 

3. 

4. 

5. 

The second alternative was the same as number 1, i.e., 
full search authority with respect to any crime, but 
would provide for seizure only of contraband in plain 
sight, e.g., guns, drugs, etc. 

The third alternative was the same as number 2, i,e., 
full search authority for any crime, but would authorize 
seizure only of narcotics or other unauthorized sub- 
stances in plain sight. 

The fourth alternative applied only to narcotics 
offenses and included the broad search and seizure of 
number 1. 

The fifth alternative was the same as number 4, but 
permitted seizure only of narcotics or unauthorized 
substances in plain sight. 

Responses to the Cammission's questionnaire were received 
from 88 probation offices. About half of the offices preferred 
the broad search and seizure authority in alternative number 1; 
many wanted to apply it to all parolees. About 30 percent 
wanted no change in the Commission's policy which prohibited 
search and seizure authority. The remainder were somewhere in 
between the two possible extremes, favoring more limited search 
and seizure and/or requesting definitive Commission guidance 
on when and to what extent the authority could be used. 

The following examples of some of the offices' responses 
show that the primary differences in their positions evolve from 
differing concepts of the nature and purpose of parole super- 
vision. Although probation officers seem to clearly understand 
that they have to protect society and to help the parolee, the 
split occurs in their concepts of how best to blend these two 
roles. 

--"I feel that in order to provide adequate protection 
to the community and to my officers, in the administration 
of their duties, they should have the search and seizure 
power as outlined in alternative No. 1. I would carry 
this one step further and require that all not just selec- 
tive parolees, be subject to the search and seizure 
policies. We are definitely hindered in the area of 
supervision and surveillance of all parolees due to the 
absence of these powers." 

--"I would like to answer this section by giving my 
personal opinion that the U.S. Probation Officer should 
not and does not have a need for authorization to search 
or seize property. Such a procedure may indeed jeopardize 
not only the life of the officer but most certainly the 
working relationship between the officer and the parolee 
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or mandatory releasee. If the probation officer deter- 
mines there is a valid need for a search of the releasee# 
his premises, or the vehicle, he should contact the appro- 
priate investigative authority and ask their assistance." 

--"The only one of the five possible alternatives endorsed 
by my staff would be number 1, and this provided that on 
a selected basis is omitted. In short, we feel that each 
parolee should have something like this added as one of 
the conditions of his parole." 

--"There is no ground swell here for increased authority 
for search and seizure by probation officers. This is 
not to say that the opinion is totally unified in this 
district, but generally we do not see ourselves as per- 
forming the kind of law enforcement function that we 
expect of the FBI, DEA, etc." 

--"With respect to searches and seizures, after a review 
of the alternatives offered, we feel that the first option 
is the most appropriate. I am certain the Commission 
is aware of numerous instances where such a provision 
would have been a tremendous advantage in our work." 

--"It seems somewhat incongruous that the Federal Probation 
Officer has the authority to seize evidence of a probation 
violation, but does not have the authority to seize 
evidence of a parole violation when parolees, generally 
speaking, are more sophisticated criminals and more likely 
to commit violations of the conditions of supervision 
and new criminal violations." 

The Commission's General Counsel analyzed the responses and 
concluded that no convincing arguments were presented for the 
abandonment of the Commission's traditional stance against pro- 
bation officers exercising search and seizure authority over 
parolees. Also, he concluded that there was a real need to 
better communicate the Commission's existing position in the 
issues of search and seizure to probation officers. As a part 
of this improved communication, the Commission could stress the 
type and quality of evidence necessary to obtain a warrant for a 
parole violation. The Commission's General Counsel recommended 
that the Commission allow probation officers to confiscate nar- 
cotics or controlled substances when found in plain view on 
routine contacts with parolees. He concluded that this position 
would facilitate establishment of drug abuse charges, while not 
violating the Commission's position against searches and not 
requiring the use of law enforcement techniques. 

The Commission again considered the issue of search and 
seizure at the April 1980 meeting. At this meeting, the recom- 
mendation to allow seizure of suspected narcotics and controlled 
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substances in plain view was discussed. The Commission decided 
to study the issue further. In September 1980, another status 
report was presented on the search and seizure issue at the 
Commission's meeting. This status report addressed the proposed 
plain view rule which was circulated to all Chief Probation 
Officers and sent to the Department of Justice's Criminal 
Division for comment. Only one response to the proposed plain 
view rule was received. This letter expressed the view of eight 
probation officers in the Eastern district of Pennsylvania. 
The letter stated 

"* * * Although parole should not become a law enforce- 
ment dominated profession, its primary mandate remains 
the protection of the community. Obviously I do not 
agree with the position the Commission has taken, nor 
do I feel that much will be gained from their weak- 
handed approach to a pivotal question of parole super- 
vision. The higher courts have consistently ruled in 
favor of such searches by parole officers, on the 
correct assumption that the parolee continues, in a 
legal sense, to retain the status of a prisoner. Unfor- 
tunately, the Commission does not wish to use this tool 
and prefers to let the local authorities handle their 
problems. No thought is given to the fact that the pro- 
bation officer may be in a better position to stop 
criminal activity before more harm is done to the com- 
munity. Maybe such a tool will undermine the 'helping' 
role of the officer as the Commission claims; most 
probably it will not. We are not 'helping' anyone by 
allowing criminal activity to continue. Such an argu- 
ment loses force on close inspection by the fact that 
a search should not be a usual, a routine, or a casual 
affair. It must be done for specific reasons and with 
prior approval and planning. I also severely doubt that 
my 'helping' role will not be affected if I turn to lo- 
cal authorities to conduct a search. In that situation, 
especially in a metropolitan area, a probation officer 
may not even be notified as to when the event will take 
place. I personally feel that any relationship with 
the client would have a better chance of survival if 
the probation officer accepted the responsibility for 
the search, performed it himself, and provided the 
client with the rationale for it. Furthermore, the 
search, since it is planned, would be constructed to 
decrease any chance of violence. Several probation 
officers and usually local police would assist." 

The Criminal Division within the Department of Justice expressed 
the opinion that the proposed rule appeared to be a proper exer- 
cise of the Commission's authority and it was difficult to see 
how any real difficulty could ensue in the prosecution of 
criminal cases as a result of the rule. 
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The Commission again considered the search and seizure issue 
at its November 1980 meeting. At this meeting, the Commission 
voted to defer a decision on this issue for another year. No 
further action had been taken on this matter as of March 1982. 

We believe that the Commission should resolve the contro- 
versy over whether search and seizure authority should be granted 
to probation officers in supervising parolees. This is essen- 
tially what the Commission agreed to do over 3 years ago. 

BETTER STANDARDS NEEDED FOR 
DETERMINING THE LEVEL OF 
PAROLE SUPERVISION REQUIRED 

The classification of parolee supervision levels has not been 
done uniformly throughout the Federal Probation System. In March 
1981, the Probation Division issued new guidance to the probation 
offices which should better define the levels of supervision 
required for parolees: however, additional steps need to be taken 
to ensure that the probation officers have all the information 
necessary to determine the appropriate supervision level. 

In 1971, the United States Board of Parole, working in con- 
junction with probation officers and staff of the Administrative 
Office of the United States Courts, established standards for 
caseload classification and supervision contacts with parolees. 
These standards established a three-tiered system of supervision 
in which the frequency of contact between the parolee and the 
probation officer was determined on the basis of the seriousness 
of the offense, extent of prior record, and stability and per- 
sonal circumstances. 

In a previous report, we pointed out that because of an 
absence of a system that would provide for uniformly classifying 
cases, there had been a great diversity among probation officers 
in determining the level of parole supervision required. l/ 
Also, this problem has been addressed by the Probation Division, 
the Federal Judicial Center, and the Division of Management 
Review within the Administrative Office of the United States 
Courts. The consensus was that wide disparity existed in the 
classification of the levels of supervision required by parolees. 
Our review of 358 cases under parole supervision in 10 judicial 
districts indicated that there were inconsistencies in deter- 
mining the proper level of supervision for parolees. For 
example, similar cases with special conditions of parole for 
drug aftercare in some districts were under heavy supervision, 
while in other districts there appeared to be little supervision. 

L/"Probation and Parole Activities Need To Be Better Managed" 
(GGD-77-55, October 21, 1977). 
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in 1979, the Probation Division began to seek a better 
system to provide greater uniformity in classification and 
greater likelihood that offenders would be supervised properly. 
After considerable study by the Federal Judicial Center, the 
Probation Division recommended to the Commission in September 
1980 the use of the salient factor score in determining the 
initial level of parole supervision. Also, the Probation 
Division pointed out that the use of the salient factor score 
and a more structured supervision planning process would enable 
all parties to better assess the adequacy of parole supervision. 
The Commission adopted this recommendation at its October 1980 
business meeting with some minor modifications. In March 1981, 
the Probation Division furnished all probation offices with 
guidance for implementing the new system. 

The system also included a number of "overrides" which would 
provide for increased supervision for some individuals (organized 
crime figures, large scale drug traffickers, and persons who 
committed crimes of violence) who would not receive a great deal 
of supervision if only the salient factor score were used. 
(These individuals usually have relatively high salient factor 
scores because of a good employment history and the absence 
of a prior record.) 

The new classification system will require extensive coop- 
eration between the Probation Division and the Commission 
because probation officers must have information on the parolees' 
salient factor scores as well as other information to determine 
the level of supervision and whether any override circumstances 
exist. This open exchange of information has not always taken 
place. In many cases probation officers have not received infor- 
mation on the salient factor scores for parolees from the Commis- 
sion. 

In February 1981, the Probation Division informed the Com- 
mission that information on salient factor scores was not avail- 
able on 30 to 50 percent of the cases under supervision. Cur 
review of parole cases under supervision in 10 judicial districts 
showed that the salient factor score was not always available. 
Information available at the Commission showed that it was con- 
sidering a suggestion that the salient factor score be included 
on the parole certificates, because these are received regularly 
at the probation offices. 

Officials from the Probation Division told us that new 
procedures implemented in March 1981 should go a long way toward 
solving the problem of disparity in supervision levels for 
parolees in the community. They also told us that the new 
guidelines should enable supervisors and the Commission to 
better assess the adequacy of supervison for parolees. Fur- 
thermore, Commission and Probation Division officials stated 
steps would be taken to ensure that salient factor scores were 
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available to probation officers so appropriate supervision levels 
could be established. 

CONCLUSIONS 

Parole supervision is most effective when probation officers 
and parolees have a clear understanding of what is required of 
them and violators are dealt with in a consistent manner. Im- 
provement is needed in this area. Existing procedures do not 
(1.) define program requirements for special conditions of parole 
or what constitutes violations of these conditions, (2) establish 
specific time frames for reporting parole violations or clearly 
define circumstances which should lead probation officers to 
request warrants for the arrest of parole violators, and (3) 
clearly delineate criteria to be followed in terminating super- 
vision of parolees or assure that annual supervision reports 
are prepared. Also, the Commission cannot make well-informed 
decisions concerning parolees in the Witness Security Program 
and alien parolees released to the community pending deportation 
hearings because procedures have not been instituted to routinely 
identify and supervise these individuals. 

There has been wide disparity in the levels of supervision 
provided to parolees because of the absence of uniform criteria 
for determining the level of supervision required. In March 
1981, new guidance was issued to all probation offices which 
bases this decision on the parolees' salient factor scores. The 
Probation Division believes this change will encourage more uni- 
form decisions on the supervision of parolees: however, the 
Parole Commission has not yet taken action to ensure that salient 
factor scores were regularly made available to probation officers. 

Also, the Commission had not adequately addressed the issue 
of search and seizure authority of probation officers in super- 
vising parolees in the community. This longstanding controversy 
needs to be resolved. 

RECOMMENDATIONS 

We recommend that the Director, Administrative Office of 
the United States Courts, require the Chief of the Probation 
Division to work with the Chairman of the Parole Commission 
to: 

--Develop clear definitions of requirements for special 
conditions of parole and specific criteria for determining 
what constitutes a violation of a special condition. 

--Establish specific time frames for reporting parole 
violations and develop specific guidelines for probation 



officers to use in requesting warrants for the arrest 
of parole violators. 

--Clarify procedures to be followed to terminate parole 
supervision and establish a system to ensure that annual 
reviews for establishing the continued need for super- 
vision are made. 

--Resolve the controversy over whether probation officers 
need search and seizure authority to supervise parolees. 

--Finalize a procedure for furnishing salient factor scores 
to probation officers. 

We recommend that the Attorney General require the Director 
of the Marshals Service and the Assistant Director of the 
Criminal Division to work with the Chairman of the Parole Com- 
mission and the Chief of the Probation Division in developing 
procedures for parole supervision of offenders released to the 
Witness Security Program. 

We also recommend that the Attorney General require the 
Director of the Bureau of Prisons and the Commissioner of INS 
to work with the Chairman of the Parole Commission and the Chief 
of the Probation Division to develop a system for reporting the 
status of alien parolees released to the community pending 
deportation proceedings so that these individuals can be super- 
vised. Also, we recommend that the Attorney General require 
the Director of the Bureau of Prisons and the Commissioner of 
INS to develop procedures which, to the extent possible, will 
result in scheduling de,mrtation proceedings before aliens are 
released from prison. 
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AGENCY COMMENTS AND OUR EVALUATION 

We received comments on this chapter from the Parole Commission, 
the Department of Justice, the Administrative Office of the United 
States Courts, and the chief judges in 3 of the 10 districts. The 
Parole Commission, the Department of Justice, and the Administrative 
Office agreed with most of the recommendations. Overall, the comments 
of the chief judges were supportive of the matters we discussed. 

Parole Commission 

The Parole Commission identified several areas where it has 
worked in conjunction with the Administrative Office of the 
United States Courts and the Department of Justice to address 
several recommendations contained in this chapter. Actions either 
taken or to be taken include: 

--Developing procedures for parole supervision of offenders 
released to the Witness Security Program. 

--Establishing a system for reporting the status of alien 
parolees released to the community pending deportation 
proceedings so that these individuals can be supervised. 

--Finalizing a procedure for furnishing salient factor 
scores to the probation officers so that appropriate 
supervision levels can be established. 

The Chairman stated that the Commission might usefully examine 
the issues underlying the recommendations pertaining to developing 
definitions of requirements for special conditions of parole, estab- 
lishing timeframes for reporting parole violations, and clarifying 
procedures for terminating parole supervision, but he did not believe 
that, in general, the present practice was inappropriate. With re- 
gard to our recommendation regarding termination of parole, comments 
elsewhere in the Chairman's letter and from the Administrative 
Office of the United States Courts state that our recommendation 
was implemented on March 1, 1982. 

Department of Justice 

The Department of Justice concurred with all the recommen- 
dations directed to it in this chapter. The Department stated 
that the United States Marshals Service and the Parole Commission 
have been actively pursuing the supervision of parolees that are 
in the Witness Security Program. The Department stated that this 
cooperative effort began during October 1951 and since that time, 
approximately 80 percent of the parole cases in the program have 
been identified. Regarding the supervision of alien parolees, 
the Department stated that the Immigration and Naturalization 
Service was now working with the Probation Division and the Parole 
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Commission to develop a formal plan for reporting the status 
of alien parolees. The Department also stated that procedures 
will be developed to implement our recommendation that immigration 
hearings be scheduled before aliens are released from prison. 

Administrative Office of the 
United States Courts 

The Administrative Office of the United States Courts con- 
curred with all but one of the recommendations made to it in 
this chapter. 

The Administrative Office stated that it does not believe 
that the Parole Commission is in a position to prescribe specific 
treatment programs for offenders with special conditions of 
parole. This was not the intent of our recommendation. We found 
that the Parole Commission requires participation in aftercare 
programs without specifying any criteria as to what these pro- 
grams should contain. We do not believe that the Parole Commis- 
sion should prescribe specific treatment programs, but we do 
believe it should provide some guidance as to what it considers 
the essential elements of an acceptable aftercare program to be. 
In addition to assisting probation officers in making aftercare 
program selections, such guidance would also provide the officers 
with some basis for determining when a special condition of 
parole has been violated. 

The Administrative Office identified several actions that it 
either has taken or will take to implement the recommendations in 
this chapter, including: 

--Establishing specific timeframes for reporting parole vio- 
lations and developing specific guidelines for probation 
officers to use in requesting warrants for the arrest of 
parole violators.* 

--Clarifying procedures to be followed to terminate parole 
supervision and establishing a system to ensure that 
annual reviews for establishing the continued need for 
supervision are made. 

--Finalizing a procedure for furnishing salient factor 
scores to probation officers. 

--Developing procedures for parole supervision of offenders 
released to the Witness Security Program. 

--Establishing a system for reporting the status of alien 
parolees released to the community pending deportation 
proceedings so that these individuals can be supervised. 



In commenting on the need to resolve the controversy over 
whether probation officers need search and seizure authority, 
the Administrative Office stated that the matter should be con- 
sidered by the Commission and expressed a willingness to assist 
the Commission in making a decision. 

Chief judges -- 

Three chief judges commented on recommendations con- 
tained in this chapter. The chief judge for the Southern dis- 
trict of Texas told us that he concurred with our recommenda- 
tions. The chief judge for the Western district of Kentucky 
expressed particular concern over the lack of procedures for 
supervision of parolees released to the Vitness Security Program 
and stressed the need for the flevelopment for such procedures. 
The chief judge from the Northern district of Texas disagreed 
with our recommendations that procedures be established for re- 
questing warrants and that criteria be developed for determining 
what constitutes a violation of a special condition of parole. 
He agreed that timeframes for reporting arrests of parole vio- 
lators should be established, that parolees in the Witness 
Security Program should be supervised, and that the Commission's 
policy on search and seizure needs to be clarified. 
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CHAPTER 6 

SCOPE OF REVIEW AND METHODOLOGY 

We conducted our review between June 1979 and March 19Sl at 
the Parole Commission and the Bureau of Prisons headquarters 
in Washington, D.C.; all five Parole Commission and Bureau of 
Prisons' regional offices in Philadelphia, Atlanta, Dallas, 
Kansas City, and Burlingame; Department of Justice's Criminal 
Division in Washinaton, D.C.; Probation Division within the 
Administrative Office of the United States Courts in Washington, 
D.C.; headquarters of the United States Marshals Service in 
Tysons Corner, Virginia; Federal district courts, probation 
offices, and United States Attorneys offices in 10 judicial 
districts (Eastern district of Pennsylvania, Northern district 
of Georgia, Eastern district of Kentucky, Western district of 
Kentucky, Southern district of Ohio, Southern district of 
Indiana, Southern district of Texas, Northern district of Texas, 
Western district of Missouri, and Northern district of Cali- 
fornia); Organized Crime Strike Force offices in Kansas City 
and Philadelphia: and 15 Federal correctional institutions 
(Lewisburg, Allenwood, Alderson, Ashland, Lexington, Atlanta, 
Tallahassee, Terre Haute, Springfield, Leavenworth, El Reno, 
Fort Worth, Seagoville, Lompoc, and Pleasanton): We also con- 
ducted some limited work at the Immigration and Naturalization 
Service (INS) headquarters in Washington, D.C., and in two of 
its field offices. At these locations, we examined policies 
and procedures, interviewed agency officials, reviewed records, 
and analyzed about 1,800 cases involving parole decisions. Al- 
though the examples are actual cases, the names have been changed 
to protect the individuals. The judicial districts, Organized 
Crime Strike Force cffices, correctional institutions, and INS 
officials were selected on the basis of their geographic location 
and are not considered better or worse than those we did not 
visit. 

Our work included: 

--Determining the adequacy of the criteria used by the 
Commission to make parole decisions. 

--Examining the quality of case analysis performed by 
hearing examiners. 

--Reviewing the adequacy of quality control practices over 
parole decisions. 

--Analyzing the degree of Commission compliance with 
statutory requirements for making parole decisions. 

--Identifyinq legislative changes that need to be made 
to streamline the operation of the Commission. 
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--Analyzing the quality of information obtained by the 
Commission from others when making parole decisions. 

--Assessing the procedures followed in making parole 
decisions for co-defendants. 

--Determining the extent of coordination between the Parole 
Commission and the Federal Probation System for the super- 
vision of parolees. 

This review was performed in accordance with our current 
"Standards for Audit of Governmental Organizations, Programs, 
Activities, and Functions." 

To determine the consistency of parole decisions within and 
among the Commission's regions, we examined policies and proce- 
dures, interviewed Commissioners and hearing examiners, reviewed 
records, and analyzed cases where parole decisions were made. We 
used 30 cases in which parole decisions had previously been made. 
These cases represent a judgmental sample which did not include 
prior knowledge of the adequacy of the information available 
in the case files from the Commission's five regions. We repro- 
duced the information which was available when the initial deci- 
sions were made on these cases, deleted all references to case 
names, and eliminated all material pertaining to the actual 
parole decisions. In the Commission's five regional offices, 
we asked the 35 hearing examiners to review all 30 cases and 
prepare an assessment of the appropriate offense severity level 
and salient factor score without the knowledge of how other 
hearing examiners assessed the same case. 

To determine the adequacy of hearing examiners' case 
analyses, quality control practices, and information obtained 
from others which was used to make parole decisions, we selected 
a stratified random sample of 342 cases from a universe of 1,069 
where offenders were sentenced in 1979 to a term of imprisonment 
in excess of 1 year in 10 judicial districts. For the 342 cases, 
we reviewed files at the probation offices, U.S. Attorney's 
offices, Organized Crime Strike Force offices, and the Parole 
Commission's offices. Using information in the Commission's 
files and its procedures manual, we recomputed the parole guide- 
line ranges for the 342 cases. We observed 290 initial parole 
hearings at 14 correctional institutions to identify the extent 
of analysis performed by the Commission's hearing examiners 
when formulating parole recommendations to Regional Commissioners. 
Also, we reviewed applicable policies and procedures and inter- 
viewed agency personnel. 

To determine the extent that the Commission made parole 
decisions within the time frames specified in 18 U.S.C $4201 
et ~eq, we computed the actual time it took to make initial, 
regional appeal, and national appeal decisions. For initial 
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decisions, we used the 342 cases which were discussed above. 
For regional and national appeals, we selected 118 and 200 cases, 
respectively, without any prior knowledge of processing time, 
and analyzed the number of days it took to make decisions on 
these appeals. Also, in the case of national appeals we examined 
the Commission's docket sheets at headquarters for 2,988 appeals 
processed during calendar year 1980. We also reviewed the appli- 
cable statutes, policies, and procedures, and interviewed 
Commissioners and staff. 

To determine the procedures followed in making parole deci- 
sions for co-defendants, we reviewed policies and procedures, 
interviewed Commissioners and staff, observed parole hearings at 
14 correctional institutions, and analyzed the parole decisions 
for co-defendant cases. 

To determine the extent of coordination between the Parole 
Commission and the Federal Probation System for supervision of 
parolees, we examined the (1) administration of special condi- 
tions of parole, (2) procedures for reporting parole violations, 
(3) policies followed in termination of parole supervision, 
and (4) criteria for supervision of parolees, including those 
in the Witness Security Program and alien parolees released to 
the community awaiting the outcome of deportation proceedings. 
We reviewed policies and procedures, interviewed Parole Commia- 
sioners and staff members, probation officers and officials 
of other agencies involved. We obtained lists from the 10 
judicial districts of parolees who had (1) special conditions 
of parole, (2) b een under active supervision for over 2 years, 
and (3) supervision terminated in 1979. We used these in 
examining 609 case files at probation offices and at the Commis- 
sion's offices. We also analyzed 187 case files where probation 
officers had requested parole violator warrants from the Com- 
mission's five regional offices. 

The cases we examined were considered sufficient to demon- 
strate the existence of serious problems in the parole decision- 
making process, but we do not consider them sufficient to make 
any statistical projections across the country. 
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U.S. Department of Justice 

United States Parole Commission 

Office of the Chairman park Place. One North Park Building 

5550 Friendship Blvd. 

Bclhcsda, Maryland 20015 

March 19, 1982 

Mr. William J. Anderson, Director 
General Government Division 
U.S. General Accounting Office 
441 G Street, N.W. 
Washington, D. C. 20548 

Dear Mr. Anderson: 

I am pleased to have the opportunity, on behalf of the United 

States Parole Commission, to comment on the Draft of a Proposed 

Report, “Better Management and Legislative Changes are Needed to 

Improve Federal Parole Practices”. 

The Report makes a number of recommendations, and I concur with 

the substantial majority of these. I do, however, have serious 

reservations about the analyses in certain sections of the Report, 

particularly Chapter Two, which I believe to be gravely inadequate 

methodologically, and extremely misleading as presently written. 

I was sorry to see that the Report makes little mention of budg- 

etary constraints on the Commission when discussing specific areas for 

improvement, particularly areas that require allocation of additional 

manpower. Given the length of time and considerable resources that 

the GAO invested in this Report (the GAO audit team was active for 

two and one-half years), we had expected some commentary on whether 

the resources of the Commission were considered adequate to meet its 

statutorily mandated tasks. 
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Ln a number of places, the Report uses a December 1981 date to 

refer to the period covered by the Report for actions taken or not 

taken by the Commission (e.g., page 67). To be fair and consistent 

this date should be used throughout; it is not. In several instances, 

the Report fails to note actions taken by the Commission during 1981. 

Specifics will be given below. 

17, -_ ‘.“a. ,;;,r Lonvenience, a Chapter by Chcptzr zalysis follows. 

CHAPTER ONE 

(l} The Report (page 3) states -- 

“Based on experience with the pilot project, the board 
decentralized its decision-making to five regions and 
adopted the parole guidelines for use in making all Federal 
parole decisions. In response to continued criticism of 
Federal Earole practTcs 

--- -.__--. ----- 
theCong?ess --.- - ---.---;----L-.;-- .- the Parole -.__ passed 

%$iiii%sion and Reorganlzatlon Act of 1976. 
-I’-ce--$-a-g-~~----- 

-..-- --. 
add edT 

------. --- -- __- --.- 

This statement implies incorrectly that the Congress was dissatisfied 

with the Board of Parole’s experimental efforts.1/Contrast this with 

the statement of the Conference Report of the PCRA (Joint Explanatory -..- - 

Statement of the Committee of Conference) : 

“Following the appointment of Maurice H. Sigler as Chairman 
of the U.S. Board of Parole in 1972, a working relationship 
developed between the Board and the two Subcommittees. As a 
result of this relationship, and with the support of two 
Subcommittee Chairmen, the Parole Board began reorganization 
in 1973 along the lines of the legislation presented here. 

The organization of parole decision-making along 
regional lines, the use of hearing examiners to prepare 
recommendations for action and, most importantly, the pro- 
mulgation of guidelines to make parole less disparate and 
more understandable has met with such success that this 
legislation incorporates the system into the statute, re- 
moves doubt as to the legality of changes implemented by 
administrative reorganization, and makes the improvements 
permanent." 

I.-/This matter has been clarified in the final report. 
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CHAPTER TWO 

APPENDIX I 

(2) Our most serious criticism of the Report concerns the analysis in 

Chapter II (pages 15-23) relating to reliability in the application 

of the Commission's decision guidelines. 

First, the 30 cases chosen for the GAO study were clearly not a 

random, representative sample of the cases seen by the Commission. 

The Report (page 15) states "we selected the cases without using any 

prescribed method and without any prior knowledge of the adequacy of 

the information available in the case files". What "without using any 

prescribed method" means is unclear. Former Commissioner Mulcrone 

(North Central Region) reports specifically being told by GAO staff 

that the cases were not intended as representative, but were chosen to 

highlight complex problem areas. 

"While not specifically stated, GAO leaves the impression 
that the cases were randomly selected. However, GAO staff, 
in conversation with me, indicated that the cases were 
selected from a core group of special cases which had been 
selected because of their uniqueness and the degree of dif- 
ficulty they represented in applying our guidelines. I 
think that it is imperative that GAO make known to those who 
read this report that the cases that were selected were not 
random and were not 'routine'." 

Similarly, a GAO staff person assigned to another region (Northeast) 

explained to Commission staff that he had selected a set of complex, 

problem cases as candidates for inclusion in the study sample, and 

that each of the cases he selected did, in fact, appear in the thirty 

case sample. Y 

It was readily apparent to the hearing examiners participating in 

the study that the 30 cases were, in fact, not a random, representa- 

tive sample, but rather were unusually complicated and/or were missing 

critical information. 

I.-/The characterization in the Parole Commission's cormnents that GAO selected 
unusually complicated cases represents a misunderstanding of the circumstances. 
GAO selected the cases without any prior knowledge of their relative degree of 
difficulty or the adequacy of the information contained in the files. 
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Comments from Commission field staff are illustrative: 

. . . 

. . . 

“It is my feeling and the feeling of the hearing examiners 
in this region that the 30 cases were in no way randomly se- 
lected. I made this observation known personally to the GAO 
people in our office who rea1l.y didn’t respond to my sug- 
gestion that the cases were somewhat purposefully selected. 
We had some diverse thoughts concerning the selection of 
cases for the study and I believe it was our general feeling 
that the cases were selected because they posed some diffi- 
culty in computing salient factor scores and severity. We 
obviously did not have “run of the mill” cases wherein 
salient factor scores and severity are obvious.” 

“The files themselves were not of the best quality. They 
seemed to be incomplete, occasionally hard to read, due to 
poor reproduction, confusing and lacked clarity due to the 
fact that the names were blocked out and alphabetical char- 
acters were assigned in place of a name. This would create 
confusion in some of the cases when one attempted to keep 
the subject and co-defendants straight as to their culpabil- 
ity and role in the offense.” 

. . . “Each of the cases that I recall had a uniqueness about it 
in terms of the salient factor score, offense severity, or 
culpability, etc.” 

. . . “The cases used for study were, for the most part, generated 
prior to the new PSI format, hence, much pertinent informa- 
tion is missing, e.g., total value of loss; amounts and 
percentages of drugs; etc. We are not being provided the 
basic information in the study cases that we now receive 
since the implementation of the revised PSI outline. Had 
the sample cases’ PSI’s been prepared after the implementa- 
tion of the new PSI format, we would not have the number of 
cases demanding more information.” 

At this point I might add that at the time of the study I was one 

of the field hearing examiners participating. It is simply not 

credible to believe that the 30 cases selected by the GAO personnel 

for this study represented the ‘run of the mill’ cases seen by the 

Commission. 

Second, there is statistical evidence that the ,sample was not 

representative. The distribution of severity rating and salient 

factor score responses for the sample cases does not match the dis- 

tribution of severity ratings and salient factor scores seen by the 
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Commission for the years covered by the study. A standard statistical 

test for the equivalence of the distributions shows rejection of the 

null hypothesis at the 0.001 level (meaning that there is less than 

one chance in ten thousand that the distributions are equivalent). 

Since the sample cases were not provided to the Commission’s research 

unit, further examination was not possible. 

Third, an additional serious problem with the methodology of this 

study is that it does not closely replicate actual Commission prac- 

tice. One, it did not provide the opportunity to obtain and/or 

clarify information through actually interviewing the prisoner. Not 

only does this interview provide an important source of information, 

but the interview process itself provides a source of corrective feed- 

back. Two, in actual practice, recommendations are made by panels of 

two hearing examiners, providing the opportunity for consensus 

decision-making. Such consensus decision-making is particularly 

important in the more unusual and complex cases, such as those in this 

30 case sample. However, the GAO study procedure precluded consensus 

decision-making; cases were to be reviewed individually on the basis 

of the dummy file material only and without discussion. 

Fourth , the Report fails to note that the Commission’s Research 

Unit conducted two studies (USPC Research Unit Reports 25 and 27) on 

this same issue which found much greater consistency; the GAO was 

aware of at least one of these studies; it i.s favorably cited in the 

Report (page 83) in another context. In contrast to the GAO Report, 

the Commission studies used larger samples (100 cases each), randomly 

selected by computer; and compared actual two-person hearing panel 

guideline ratings with ratings by two-person researcher panels famil- 

iar with Commission rules and procedures, 
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Fifth, there appear to be internal computational errors in the 

Report's Tables (pages 16-21). The Regional Tables (pages 17-21) do 

not always add up to the Summary Table (page 16). L' 

Sixth, the Report fails to note a number of substantial 

improvements that the Commission has initiated to enhance guideline 

reliability. One, the Commission revised the salient factor score as 

the result of an extensive research project (set out for public 

comment 12/10/80; effective 8/31/81) eliminating two of the roore 

difficult to score items and modifying several others. Second, the 

Commission amended its hearing summary format (effective nationwide in 

April 1981), in conjunction with the pre-hearing review process, 

requiring greater specificity in recording the underlying severity/ 

salient factor score data. This should increase reliability by reduc- 

ing error and facilitating regional and appellate review. Third, the 

Commission, in 1980, requested its Research Unit to develop a more 

comprehensive severity scale for Commission use. A draft was present- 

ed to the Commission in October 1981. 

Seventh, the Report (pages 13-15) notes what it believes to be a 

number of unclear issues in the Commission's guideline application 

(procedures) manual. The second example is not correct - the manual 
 ̂ I 

is clear. -"/ The Report should indicate that third, fourth, fifth, and 

seventh examples are no longer relevant, given the above noted re- 

vision in the salient factor score. A revised Commission procedure 

manual also provides guidance on the issues in examples eight and 

twelve. 

Eighth, the Report correctly notes that the parole guidelines do 

not and probably cannot cover every conceivable situation, and that 

adequate information may not be available in every single case. 

lJComputation errors have been corrected. 
J/The procedures manual was clarified in March 1982. 
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Obviously, the Commission agrees that every effort should be made to 

improve the guidelines and the quality of information available. How- 

ever, as presently written, this chapter of the Report, due to its 

faulty methodology, is grossly misleading in its assessment of guide- 

line reliability. At the very minimum, the above noted limitations 

need to be clearly stated in the Report, although it is doubtful that 

the misleading impressions created by this section of the Report can 

be removed short of draa?ic revision. Similar LuuilellLs apply to 

Appendix 2 of the Report which is derived from this analysis. 

(3) The Report (page 23) discusses the issue of superior program 

achievement. From this discussion, it appears that the GAO misunder- 

stands several issues. "Superior Program Achievement" was not a new 

concept; the Commission had acknowledged superior program achievement 

as a reason to go below its guidelines since the guidelines were 

established in 1972. The superior program achi-emen.+ rl>le (1979) 

provided a standard to produce greater consistency in the weight given 

to program achievement identified as clearly superior. To avoid 

unnecessary uncertainty, indeterminacy, and gameplaying on the part of 

the prisoners, the superior program achievement rule provided that 

this reward be a limited one (i.e., generally lo%-15% of the original 

presumptive date). Given the wide variety of programs available in 

different institutions, plus the wide variety of needs and varying 

n.-: ^A- -- levels of skills and capabilities of different YLLUVLLSL~, attention 

was focused on providing rationality in the scope of the reward 

structure. Part of the implementation process was to have the 

Commission's Research Unit monitor implementation of the new rule to 

attempt, if feasible, to further define or provide examples of 

superior program achievement. 
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The statement (page 24) that 40% of the cases included in this moni- 

toring project during the first six months of the rule had no reasons 

given for superior program achievement, I believe, refers to the re- 

quirement of the new rule that specific reasons be given in a specific 

format. Our research did not find that the examiners were ignoring 

the procedure, but that during the first six months of implementation 

they were not as precise as required about the format of the summary 

and reasons. I am pleased to report that after feedback to the 

examiners, following this initial "shakedown period", more recent 

monitoring has demonstrated compliance with the appropriate proce- 

dures. 

(4) The Report (page 24) notes that several Commissioners expressed 

dissatisfaction with the concept of superior program achievement. The 

GAO then quotes part of a memorandum prepared by a Commissioner for a 

Commission meeting about the Gommissioner's recoiiection of part of a 

statement made by a staff person pertaining to this issue. Inclusion 

of this quote seems inappropriate; it would have been more appropriate 

for the GAO to ask the staff person directly. Furthermore, since the 

quote is from a memo prepared for a Commission meeting, it seems inap- 

propriate that the Report did not note the results of that meeting: 

that the Commission (12/81) considered the issue of superior program 

achievement, made a minor change to the procedure, and, without dis- 

sent, reaffirmed the concept with the recommendation that training and 

research be continued to refine it. 

(5) The Report (page 24) notes that hearing examiners should have 

"adequate time to review case files". I most certainly concur; and 

this is what the pre-hearing review process, noted elsewhere by the 
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GAO, has effectively allowed. Moreover the Report is curiously 

silent on the severe budgetary constraints facing the Commission. For 

example, the trend to a larger number of smaller institutions has 

meant considerably increased travel for hearing examiners; yet the 

budget and staff for the Commission has been reduced. 

(6) The Report (page 34) compares split decisions between examiners 

(after a hearing with the prisoner and an opportunity for discussion) 

with disagreements between examiners (scoring only the case record). 

This is not a fair comparison. 

(7) The Report (pages 36-37) discusses regional ‘quality control’. 

While the Report cites the Commission test and subsequent adoption of 

a prehearing review procedure, it fails to note that the Commission 

adopted, in early 1981, a revised hearing summary format to substan- 

tially improve the presentation of information to the Commission. 

(8) The Report (pages 37-38) provides statistics purporting to show 

recommendations “in error”. I seriously question these statistics. 

The Commission has conducted two analyses of this issue [Research Re- 

ports 25 and 271, using random (representative) samples of cases with 

indepth analysis by a panel of reviewers familiar with Commission 

regulations. Neither study found any comparable error rate. Nor does 

experience with various phases of the review process indicate this 

rate of “error. ” Furthermore, the Report apparently does not contem- 

plate that one of the functions of the interview with the prisoner is 

to clarify information; or that, given the constraints of sentencing 

structure in certain cases, and overwhelming aggravating or mitigating 

factors in others, certain information may simply not be necessary for 
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the decision. For example, it would be a waste of limited government 

resources to argue with the offender about a salient factor score item 

or severity rating item when it would not in any way affect the 

decision (e.g., in the case of an offender who is to be mandatorily 

released below the guideline range calculated when given the benefit 

of the doubt on this item). To be useful, assessment of guideline 

ratings must be made in the context of the entire decision process. 

It is not clear by what process the Report concludes that the 

recommendations were erroneous. 

(9) While quality control has been limited by budgetary constraints, 

the statement (page 39) that quality control applies only to applica- 

tion of the guidelines is misleadi.lg and, in fact, is contradicted 

elsewhere in the Report (page 40). In addition, the following 

statement in the Report (page 40) is not correct: 

“A Eys temat ic review of case files has not been utilized 
because the Commission expressed the view it would lead to 
comparisons of how well the different regions were doing. 
Such comparisons are considered to be organizationally 
disfunctional by the Commission. We do not agree." 

In fact, the Report (Chapter Four) quotes from a May 1980 Commission 

Research Report which used a systematic review of case files from all 

regions [a similar Report was done in 1981, and one is planned this 

year]. 

(IO) The Report (pages 44-51) notes that the Commission frequently 

exceeds the statutory 21, 30, and 60 day time limits for rendering 

decisions. This is obviously an important concern. I believe, that 

in analyzing the reasons for this deficiency the Report should note 

that the 21 day time limit was based on the Commission’s (then Board 
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of Parole) pre-1976 pilot project. Under that project, the Com- 

missioner was required to personally review only certain initial 

decisions (much as the Report recommends be done in Chapter Three). 

However, the Congress did not accept this proposal, but rather 

required personal review by a Commissioner while keeping the 21 day 

time limit. It is this additional Congressionallly mandated step, 

plus the ripples in staff backlog created by this process when a 

Regional Commissioner is out of the office, that is to a considerable 

extent responsible for the delays noted. Furthermore, the requirment 

for better, more detailed hearing summaries (which increases the time 

required to have hearing summaries typed), and to some extent the ’ 

slowness of the mails (time for the case file and hearing summaries to 

be shipped from the institution to the Parole Commission office count 

towards the 21 day limit) adversely affect the Commission’s ability to 

meet these deadlines. When a Commission position has been vacant or a 

Commissioner has been ill this problem is exacerbated, particularly at 

the Regional level. As to failure to meet the required time limits on 

national appeals, this problem appears more susceptible to resolution 

through refinement of internal procedures such as the summary 

docket. 

(11) In addition, I believe the Report should note that by adopting 

the prompt hearing/presumptive date procedures (1977)) the entire 

hearing process has been moved forward. While the Commission may be 

exceeding the time deadlines in 18 U.S.C. 4206, most prisoners are 

notified of the Parole Commission action months before the date 

required by statute (when 18 U.S.C. 4205 and 4206 are read togeth- 

er) . 
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CHAPTER TWO RECOMMENDATIONS 

(12) Chapter Two makes seven recommendations. Although I have 

extremely serious objections to the GAO analysis in several sections 

of this chapter as noted above, I do concur with each of the recom- 

mendations. I believe, however, that legislative reconsideration of 

the time frames may be necessary (see my response to Chapter 

Three) in addition to improved administrative controls. 

CHAPTER THREE 

(13) The Report (pages 53-63) advocates that the role of the National 

Appeals Board should be clarified (page 53), cites what appears to the 

GAO as a high rate of modifications (page 56), and notes that the Com- 

mission has repeatedly discussed this issue and has amended its rules 

to require three votes in certain cases. The Report does not credit 

these discussions with any impact on Commission policy. However, 

examination of figures for FY 81 shows clearly that the percent of de- 

cisions modified has declined (to 17 percent overall). Furthermore, 

the percent of decisions modified by more than one year was 3 percent 

in FY 81, 5 percent in FY 80, and 7 percent in FY 79. These figures 

should be noted in the Report to give a more representative picture of 

the issue. 

(14) The Report (page 71) correctly points out that the Commission 

recommended to the Subcommittee on Criminal Justice, House Committee 

on the Judiciary that regional appeals be eliminated. The Report 

fails to note (but should have) that the Commission at the same time 

recommended that the statutory requirement for five regions be elimi- 

nated and that the statutory provision for a three member National 

Appeals Board be revised to a requirement for at least three members. 
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All these proposals were accepted by the House Subcommittee and subse- 

quently the House Committee considering the revision of the criminal 

code. Taken together, these proposals would have permitted reduction 

in the number of regions (and consolidation of Regional Offices) and 

expansion of the National Appeals Board (e.g., to four members). Such 

action would not only have eliminated unnecessary appeals but would 

also have made feasible the requirement of a larger NAB quorum for 

decisions (e.g. the concurrence of three votes for all modifica- 

tions). This, in itself, would have been a practical vehicle for 

addressing the NAB role, as well as promoting more efficient use of 

resources. 

(15) The Report (page 57) states: 

"Our review showed that in at least half of these cases, 
reversals were made even though there were no findings that 
the Regional Commissioners had made errors in the applica- 
tion of the guidelines." 

This implies that errors in guideline application are the only proper 

grounds for appeal. This is not correct (see 28 C.F.R. 2.25). 

(16) The report (pages 53 and 62) states that the National Appeals 

Board, in certain instances, attempted to set parole release dates 

prior to the date of parole eligibility. While the National Appeals 

Board was in error in these cases, it should be pointed out that these 

unintentional errors were made in a minute fraction of the cases heard; 

other checks existed to catch such errors prior to actual release; and 

internal modifications to National Appeals Board procedures have 

virtually eliminated this problem. 
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(17) In reference to the dispute concerning the role of the National 

Appeals Board, the Report quotes a number of excerpts from memoranda 

prepared by Regional Commissioners (e.g., page 54) on this issue. 

Some of these statements are rather intemperate, and it is believed 

that quoting such statements without having given other Regional Com- 

missioners or the National Appeals Board Commissioners an opportunity 

to respond to the statements in context is inappropriate. --- 

(18) The Report (page 63) correctly points out the problems with 

having a decentralized operation including five regions. The Report 

does not clearly point out that the requirement for five regions is a 

li statutory one (18 U.S.C. 4202).- The Report also fails to note (but 

should have) that the Commission has previously recommended to the 

Congress that the Commission be given authority to reduce the extent 

of its regionalization. 

(19) The Report (pages 67-68) advocates a system by which initial 

decision authority would be given to an employee of the Commission, 

(Regional Director) rather than a Commissioner. The Report fails to 

note (but should have) that a similar procedure was recommended by the 

then Board of Parole to the Congress during consideration of the 

Parole Commission and ____--_____-~- Reorganization Act of 1976 but that the Congress 

specifically rejected this approach by requiring a Commissioner to 

review initial decisions. 

(20) The Report (page 65) states that "Regional Commissioners attend- 

ed Commission meetings only 14 percent of the time." This statement 

is inaccurate." It apparently means that all Regional Commissioners 

L/The report has been clarified to show that 18 U.S.C. 64203 requires five 
regions. 

z/The report has been clarified. 
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were present only 14% of the time. It would be much clearer to simply 

show how many of the Commissioners attended each meeting. Further- 

more, the legislative history (Conference Report) of the Parole 

Commission Act states that the- Commission has authority to provide for 

original jurisdiction procedures but says nothing about original jur- 

isdiction appeals or what quorum should be required. 

(21) Certain examples purporting to show that important policy issues 

were not resolved in a timely fashion are inappropriate: 

(a) Codefendant decision-making (page 65). The Commission's 

action in this matter is handcuffed not by policy considerations 

but by finances. An appropriate solution (implementation of the 

SENTRY information system) is known and has been known for 

several years. Resources to implement this system have only 

recently been made available. 

(b) Obtaining listi.ngs of witness protection cases (page 66). 

Lack of success in obtaining complete listings by 12/81 is not a 

policy issue; it is due primarily to financial constraints limit- 

ing the staff available to perform this task. 

(c) Treatment of parole violators (page 66). Although this 

policy produced unanticipated consequences and was subsequently 

modified, it did not "directly conflict with other existing 

policy". 

(d) Superior program achi.evement (page 66). The Report implies 

incorrectly that "superior program achievement" was a "new con- 

cept". Provisions for decisions below the guidelines had always 

been permitted for this reason. This rule provided specific time 

limits for existing policy. Added definitions were regarded as 

desirable, not as a prerequisite for this policy. Thus ) the Re- 

port is in error in concluding that added definitions or Bureau 
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participation were prerequisites to implementation of this rule. 

Furthermore, the Report does not note that the issue of Superior 

Program Achievement was discussed on the December 1981 agenda and 

that the Commission expressed approval of the implementation of 

the rule after the initial shakedown period, and made only one 

minor modification proposed by staff as a result of experience 

with the rule. 

(e) The Report (pages 66-67) discusses a southeast experimentai 

project involving liaison with probation officers. It is not 

clear what this example has to do with timeliness. The Commis- 

sion's general policy was followed in the North Central Region. 

The Report notes (page 66) that the different procedure in the 

Southeast Region was an "experiment". This was not an unresolved 

policy difference. The reason for the difference was simply that 

the Southeast Region, with the permission of the Chairman, was 

exploring an innovation on a limited basis. 

(22) The Report (page 69) refers to -- 

"Another common scenario occurring in original jurisdiction 
cases is that the National Commissioners vote for a more 
lenient decision than the one recommended by the Regional 
Commissioner." 

The Report offers no statistical evidence on this point nor gives any 

indication upon what it bases this rather broad (and implicitly criti- 

1/ cal) statement. - 

(23) The Report (page 75) discusses Parole Commission involvement in 

YCA study and observation reports. The Report fails to note (but 

should have) that the Commission had recommended to the Congress as 

far back as 1976 (during enactment of the PCRA) that this participa- 

tion be eliminated, but that Congress chose not to do so. 

l-/This point has been clarified in the report. 
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CHAPTER THREE KECOMMENDATTONS 

(24) Chapter Three makes four recommendations to the Chairman of the 

Parole Commission. I concur with recommendations 1 , 3, and 4. I 

concur with recommendation 2 except as pertains to statutory interim 

hearings. The Commission (then Board of Parole) during consideration 

of the PCRA recommended that such hearings be conducted every three 

years, although the Congress chose to require.more frequent hearings. 

I believe that a three year review would be preferable to total 

elimination of these hearings. 

CHAPTER FOUR 

(25) Concerning the reported inadequacies of pre-sentence investiga- 

t ion reports, the conclusion expressed in the GAO Report (page 81) -- 

that 42% of the 342 reports examined did not include enough informa- 

tion on the offense and offender to compute the guidelines accurately. 

I seriously question this statistic; we have experienced no problems 

with inaccuracy of reports on this scale. Since the issuance by the 

Administrative Office of the United States Courts of a revised In- 

struction Manual (No. 105) in January f 978, which required estimation 

of the guideline range, the problems with provision of the required 

information have been even further reduced. 

(26) The Report (page 83) quotes from a Commission study (May 1980) 

which was titled a “Preliminary Assessment of Reliability in Guideline 

Application”. This quotation, concerning the wide variety in the spe- 

cificity of information provided in the pre-sentence reports examined 

at that time, must be read in its context, including its footnote 11, 

which correctly predicted a marked increase in quality of the pre- 

sentence reports with use of the new manual of instructions which 
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required estimation of guideline range. [Even so, the Commission’s 

publication from which the GAO study extracted the referenced quota- 

tion found that only six cases out of the 100 examined contained 

inadequate information to permit correct calculation of the guideline 

range]. Nonetheless, in some districts, and in selected areas of 

reporting requirements, it is recognized that better training of 

probation officers is required for preparation of pre-sentence 

reports. 

(27) The Report’s conclusions (page 87) seem accurate concerning 

inadequacies of the pre-sentence reports of the District of: Columbia 

probation service. 

(28) The Report (page 84) discusses the issue of juvenile records. 

It fails to note that the Commission does not use all juvenile rec- 

ords, but has criteria which limit such consideration to the more 

serious instances. Thus the issue does not involve all J ,,,,,,ln 2 . . . . A..%; 

records but only a specific subpart. Moreover, certain juvenile 

behavior, particularly violent behavior, and behavior serious enough 

to result in commitment, is a strong predictor of future recidivism. 

To ignore this information could be considered a serious breach of the 

Commission’s statutory responsibility to consider the protection of 

the public (18 U.S.C. 4206). Furthermore, ignoring all “juvenile” 

records would only create disparity among offenders given the variety 

of state laws which exist regarding juvenile age and circumstances of 

waiver to adult courts. The statement (page 85) that juvenile records 

can affect 8 out of 11 points and the analysis of cases (page 86) on 

the salient factor score is based on a version of the salient factor 

score that has since been revised. 
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(29) It is agreed that referrals of disciplinary infractions to IDC's 

need to be made more uniformly, especially for cases of drug use and 

assaultive behavior. The Commission has, in the past, brought this 

concern to the Bureau's attention. 

(30) The Report (page 106) suggests that various documents be rou- 

tinely obtained, e.g., indictments. The indictment is often without 

relevant details (e.g., exact quantities of drugs need not be alleged 

to indict), and is written in technical legal language. A well writ- 

ten description of the offense behavior in the pre-sentence report is 

more useful, and is the appropriate place for such information. 

(31) It is agreed that better disclosure of pre-sentence reports at 

sentencing is essential to promote fairness and efficiency in the 

post-conviction phases of the criminal justice system. 

(32) The Report (page 113) correctly notes that access to codefendant 

information presents a problem in a regionaiized system with severe 

time constraints on decisions, and that the Parole Commission has been 

aware of this problem for some time. However, the Report fails to 

note that the Commission has since 1978 been participating in the 

development of SENTRY, a joint Bureau of Prisons, Marshals, Parole 

Commission on line data system. This system when fully operational 

will have the capacity to provide the data necessary. The Bureau of 

Prisons component of this system has recently become operational. 

Commission participation in SENTRY development has been handicapped by 

a lack of Commission financial resources but is nonetheless progres- 

sing (a full time position has recently been assigned to this project), 

and this system is expected to be operational within one year. 
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(33) Regarding the suggestion for advising the l1.S. Attorney of the 

parole decision to ensure an opportunity for the Attorney General to 

appeal the decision to the Commission’s National Appeals Board, as 

provided in 18 U.S.C. S4215, the Report does not note that a revised 

Form 792 provides for a request for notification of the date and place 

of the parole hearing to permit the U.S. Attorney to send a repre- 

sentative, and also for requesting notification of the parole 

decision. 

CHAPTEK FOUR RECOMMENDATIONS 

(34) Chapter Four contains ten recommendations to the Chairman of the 

Parole Commission, I agree with recommendations 1, 2, 4, 5, 6, 8, and 

9. I do not agree with recommendation 3 for the reasons stated above; 

I agree in part with recommendation 7. The Report fails to note that 

the Commission has already acted on the issue raised by recommendation 

10. Chapter Four contains 4 recommendations to the Attorney General; 

I agree with each recommendation. Chapter Four also contains two 

recommendations to the Administrative Office of the United States 

Courts ; I concur with each of these recommendations. Finally, Chapter 

Four makes 2 recommendations to the Judicial Conference; I believe 

each of these has merit. 

CHAPTEK FIVE 

(35) The Report (page 127 ‘) indicates that spec ial conditions of 

parole -- in particular, drug, alcohol, and mencai heaith aftercare 

programs -- need to be better defined. Since these kinds of programs 

must be tailored to the individual needs of each parolee, it would be 

neither possible nor wise to attempt to establish program requirements 

which would be applicable nationwide. For example, one individual’s 
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alcohol abuse may be so severe that it is necessary to involve him in 

a residential treatment program, whereas another individual may rc- 

quire only weekly or bi-weekly attendance at Alcoholics Anonymous 

meetings. Rigid compliance standards would prevent the tailoring of 

programs to individual needs. In addition, resources available within 

a community differ widely from district to district. Stringent 

program and reporting requirements could adversely affect the ability 

of the responsible probation officer to work individually with each 

parolee within his or her own community. 

(36) Reporting Parole Violations (page 133). Parole Commission pro- 

cedures, 12.42-01 (a) -(f) , clearly specify time frames for reporting 

parole violations and indicate that arrests for a new criminal offense 

punishable by any term of imprisonment must be reported immediately. 

The procedures manual further states that a probation officer shall 

not wait for conviction or final disposition to report the arrest but 

is to submit dispositional information as soon as it becomes avail- 

able. The procedures further indicate that the authority is delegated 

to probation officers to exercise their discretion as to when techni- 

cal violations or lesser law violations not punishable by imprisonment 

(e.g., traffic violations) shall be reported. Nine (9) circumstances 

are specifically described, 52.42-01(d), which must be reported imme- 

diately to the Commission. 

The Report states that the Commission needs to define “immediate- 

ly . ” Difficulty with applying a specific time frame to the term 

arises from the need to consider all factors affecting various dis- 

tricts of supervision, such as size of caseload, clerical support 

available, length of time required to obtain information from local 

law enforcement agencies, etc. The Commission clearly intends that 

violations subject to the rule be reported as soon as possible. 
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(37) Inconsistencies in reporting to the Commission that parolee’s 

whereabouts are unknown (page 136). Commission procedures, 92.40-01 

Cd) (B) , require probation officers to report immediately to the 

Commission if a releasee’s whereabouts are unknown for more than 

thirty (30) days. 

(38) The Report (page 142) indicates that the Commission prefers to 

defer issuing warrants until convictions have been obtained on new -__- 

criminal charges. This is not correct. L’Commission procedures, 

52.44-04 (page 62 of the Rules and Procedures Manual), state that the 

execution of the warrant may be delayed pending disposition of local -.---- 

criminal charges, except when the parolee is alleged to have committed 

a crime of violence and there appears to be a risk of future violent 

crime. In the latter cases, the warrant is issued with instructions .-- __ 

for immediate arrest as soon as the parolee is released from local 

custody. These instructions also apply when other factors indicate 

that the parolee is a particularly poor risk for continued 

release. 

(39) Criteria for Early Termination: The Report (pages 143-147) 

states that the Commission’s rule does not provide guidance for 

evaluating factors which indicate continued supervision is needed to 

protect the public welfare. This is not correct . 1’28 C.F.R. 12.43(e) 

contains clear examples of the factors which the Commission considers 

in such cases. Furthermore, the Report fails to note that the Com- 

mission revised its supervision form (Form F-3) to provide better 

communication between probation officers and the Commission in the 

application of the termination guidelines. 

L/Report has been changed to show that this was the preferred rrtethod of operation 
of the Ctission’s regional offices. 

;/Change was not made until March 1, 1982. 
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(40) The Report (page 148) indicates that a system is needed to 

ensure that annual supervision reports are completed. The implementa- 

tion of the SENTRY information system is expected to resolve this 

problem. 

(41) Witness Security Program Cases (WITSEC) (page 149). In February 

1981 the Parole Commission adopted a policy that the Commission would 

assume supervision for all WITSEC cases released since the inception 

of the program. That policy included centralizing the responsibility 

for these cases in the Central Office. Procedures were drafted, 

adopted, and circulated to all agencies involved (U.S. Marshals Serv- 

ice, Bureau of Prisons, Probation Service, and the Criminal Division 

of D&J>. All persons released from prison to the WITSEC program have 

been identified, and coordinated efforts by the Commission, the 

Marshals Service and the Probation Service are being made to activate 

supervision of those cases whose terms are unexpired. 

Interagency bi-monthly meetings have been held for the past year 

in an effort to resolve procedural problems as they occur. The joint 

procedures have undergone a process of refinement as a result of these 

meetings , in recognition of the operational requirements of each 

agency. The major difficulty experienced by the Commission in imple- 

menting the adopted policy has been financial constraints limiting the 

staff available to perform the required tasks. The Commission has now 

made a commitment to provide a full-time staff person in the Case 

Operations Unit to coordinate all activities related to WITSEC cases, 

and to be responsible for the files of releasees. Additionally, a 

regional WITSEC coordinator has been designated in each region to 

handle all pre-release WITSEC cases. 
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(42) The Report (page 15L) accurdtcly st;4tes that some alien parolees 

are not supervised. This problem has been discussed numerous times at 

the Quarterly Interagency meetings of the Bureau of Prisons, the Pro- 

bation Division, and the Commission. It was decided at the December 

1981 meeting that the Probation Division would meet with representa- 

tives of the Immigration and Naturalization Service to develop a 

procedure to alert Probation Offices of aliens who are released after 

dn 1NS hearing. On December 21, 1981, a representative of the INS met 

with representatives of the Administrative Office of the Courts. A 

procedure was developed which requires INS to contact the nearest pro- 

bation office when an immigration detainee is being released pending 

deportation so that efforts can be made by the Probation Service to 

supervise the rsleasee should he or she fail. to report as required. 

This procedure is being refined by the Administrative Office and will 

be presented at the April Interagency meeting for adoption. 

(43) The Report (page 159) indicates that the Commission was consid- 

ering a suggestion that salient factor scores be included on parole 

certificates (page 159). Effective August 31, 1981, Commission policy 

requires that the most recently calculated salient factor score risk 

category be included on all parole certificates. Additionally, the 

Bureau of Prisons, which prepares mandatory release certificates, has 

adopted a policy to include such information on each mandatory release 

certificate. In addition, the Keynrt fai1_5 to acknowledge that the 

Commission has revised the F-3 Form to reflect the classification of 

cases required by the supervision guidelines. This revision encour- 

ages both the Commission and the Probation Division to focus on the 

supervision guidelines. ' 
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CHAPTER FIVE RECOMMENDATIONS 

(44) Chapter Five makes seven broad recommendations. I agree with 

r ecommendat ion 4. The Report fails to note that the issues mentioned 

in recommendations 5 and 6 have been resolved and that draft 

procedures to resolve the issue raised in recommendation 7 have been 

developed, . I believe that the Commission might usefully examine the 

issues underlying recommendations 1, 2, and 3, but I do not believe 

that, in general, the present practice is inappropriate. 

CHAPTER SIX 

(45) The statement of methodology in this chapter is not clear in 

regard to the 30 case sample discussed in Chapter Two of the Report. 

See our response to Chapter Two of this Report. 

I trust that you will find these comments helpful in preparing your 

final report. 

Sincerely, 

Actlng Chairman 
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U.S. Department of Justice 

Mr. William J. Anderson 
Oirector 
General Government Division 
United States General Accounting Office 
Washington, D.C. 20548 

Dear Mr. Anderson: 

This is in response to your request to the Attorney General for the comments 
of the Department of Justice (Department) on your draft report entitled 
"Better Management and Legislative Changes Are Needed to Improve Federal 
Parole Practices." 

The draft report focuses primarily on the activities of the United States 
Parole Commission (Commission) and offers recommendations to improve its 
operations, as well as suggest legislative changes that could be made to 
improve the parole decisionmaking process. Since the transmittal letter 
accompanying the draft report states that the Commission has been asked to 
provide a separate response to GAO we defer comment on the above matters to 
the Commission. The Department's comments discuss the proposed revision of 
the Federal Criminal Code (S.1630) in terms of its impact on the parole 
decisionmaking process and address those portions of the report involving the 
exchange of information between the Commission and component organizations of 
the Department. 

Proposed Revision of the Federal Criminal Code (S.1630) 

The Department has supported for several years legislation that would totally 
revise the Federal sentencing system, including a provision that would abolish 
the Commission entirely. These provisions are contained in the proposed revi- 
sion of the Federal Criminal Code (S.1630), which is expected to be considered 
by the full Senate at an early date. Under that bill, a sentencing guideline 
agency in the judicial branch would promulgate sentencing guidelines, somewhat 
similar to the existing parole guidelines but more thorough and sophisticated, 
that would recommend an appropriate sentence for each combination of offense 
and offender characteristics. The probation service would be required to 
include specific information in the presentence report as to how the offense 
and offender characteristics in the sentencing guidelines applied in the 
particular case. Before imposing sentence, the judge would assure that both 
the United States Attorney and the defense counsel received a copy of the 
presentence report. By making the sentence report available to the attorneys 
before the sentencing hearing, the sentencing hearing would concentrate on the 
accuracy of the presentence report, particularly with regard to the statement 
as to the applicable sentencing guidelines. The judge would be required to 
state general reasons for the sentence that he imposed, and, if the sentence 
was outside the sentencing guidelines, would be required to state specific 
reasons for the sentence imposed. The clerk of court would be required to 
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provide a transcript of the court statement of reasons for the sentence 
to the probation system, and, if the sentence included a term of imprison- 
ment, to the Bureau of Prisons. Either the defendant or the Government could 
appeal the sentence. If the sentence was imposed within the guidelines, the 
parties could appeal on the grounds that the guidelines had been incorrectly 
applied. If the sentence was outside the guidelines, the defendant could 
appeal the sentence if it was above the guidelines range, and the Government 
could appeal a sentence below the guidelines range, in either case arguing 
that the sentence outside the guidelines was unreasonable. 

We believe that the proposed sentencing revision provisions contain all of the 
advantages of the existing parole guidelines system while avoiding many of the 
pitfalls that are pointed out in the draft report prepared by GAO. First, the 
sentencing guidelines will be used for all defendants, and will recommend an 
appropriate sentence in cases not only where the term of imprisonment will 
exceed one year, but in all cases, even if the appropriate sentence does not 
include a term of imprisonment. Second, the provision assures that the communi- 
cations problems pointed out in the study would be avoided. This would be 
accomplished by assuring that all parties to the sentencing hearing have advance 
notice of the probable application of the sentencing guidelines through receipt 
of the presentence report and by requiring that the court provide both the 
probation system and the prison system with the statement of the reasons for the 
sentence. Third, there would be a single avenue of sentence review, in the 
United States Court of Appeals, that can deal with all questions concerning the 
inaccurate application of the sentencinq suidelines and unreasonable sentencing 
outside the bu<dcYines. Further, the provisions of S.1630 require that the 
reviewing court have a full record of information relating to sentencing in 
case, including a copy of the presentence report. 

the 

sen- 
lines 

The GAO draft report should prove very useful to the agency that drafts the 
tenting guidelines in pointing out a number of problems in the parole guide 
that should be avoided in any future guidelines development. As indicated 
earlier, we expect that the sentencing guidelines will be considerably more 
tailed than are the present parole guidelines, particularly as they relate 
the effect that a prior criminal history should have on the selection of an 

de- 
to 

appropriate sentence, and on the question of the effect that multiple offenses 
of conviction should have on the sentence. We also believe that the fact that 
the sentencing guidelines will be implemented by judges, who as lawyers, are 
trained in the interpretation of guidelines, rather than by hearing examiners, 
who generally have a social science background, will improve the evenness with 
which the gujdelines are applied over that achieved by the Commission today. 

Executive Office for United States Attorneys (EOUSA) 

One of the basic tenants of the report is that better information and greater 
cooperation among Federal agencies could improve the quality of the Commission's 
decisions (p. iii). More specifically, the report states that Federal Probation 
System presentence investigation reports are incomplete and/or are not furnished 
(p. 80), judges do not supply relevant sentencing information, especially Form 
A0435 (p. 96), United States Attorneys do not supply relevant sentencing infor- 
mation, especially Form USA-792 (p. 91), and the Commission does not regularly 
obtain information, such as the sentencing hearing record (p. 106). 
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The Parole Commission and Reorganization Act of 1976 (18 U.S.C. 4205-4297) grants 
the Commission authority to obtain and consider information for parole decision- 
making from various Government agencies on any offenders eligible for parole. 
Section 2.19 of the Commission's rules, dated September 1, 1981, also allows 
consideration of such information. Two common sources of such information are, 
information the prosecutor brings to the court's attention before sentencing, 
and Form USA-792 (Report on Convicted Prisoner By United States Attorney}. 

The GAO report notes that the Chairman of the Commission wrote the Assistant 
Attorney General of the Criminal Division on June 8, 1981, concerning ". . . a 
long-standing problem the Commission has experienced in obtaining Form USA-792s 
from United States Attorneys." The report also notes that the Assistant Attor- 
ney General responded on June 11, 
resolve the matter (p. 95). 

1981, stating that steps would be taken to 

In July 1981, the ENSA prepared a letter for the signature of Associate Attorney 
General Rudolph W. Giuliani to all United States Attorneys specifically reminding 
them of their responsibility to insure Form USA-792 is completed in accordance 
with the United States Attorneys' Manual. The letter also pointed out that the 
Attorney General has directed that the responsibility of the Department's prose- 
cutors as sentencing advocates be reemphasized in accordance with Recommendation 
14 of the Attorney General's Task Force on Violent Crime. The prosecutor's 
presentation of relevant information to the court before sentencing will help 
insure that judges have a complete picture of the defendant's past conduct before 
imposing sentence. It will also make another source of useful information 
readily availahle to the Commission when making its parole determination. 

The EOUSA has also sent a series of teletypes to the United States Attorneys 
highlighting the necessity for compliance with United States Attorneys' Manual 
Title g-34.220 and 9-34.221 concerning Form USA-792. In addition, the United 
States Attorneys' Bulletin has carried several items on the need to suhmit the 
completed Form USA-792. 

The EOUSA is already working closely with the Commission concerning matters 
of importance to the various United States Attorneys. Therefore, the recommenda- 
tion of GAO (p. 124) that the Attorney General require the EOUSA to work with 
the Commission in developing a system for routinely advising United States 
Attorneys of parole decisions is being complied with. 

We think GAO's recommendation to amend the Federal Rules of Criminal Procedure 
(Rule 32) to provide for mandatory disclosure of presentence reports is one which 
the Department would want to carefully consider. Pending an in-depth analysis 
and possihle survey of United States Attorneys' Offices, we would be opposed to 
such a change in the context of current law. 

Bureau of Prisons (BoP) 

The draft report makes several recommendations to BoP focusing on the need for 
a better exchange of information and communication between BoP and the Commission 
to improve the quality of parole release decisions. 

GAO recommends that BoP staffs at correctional institutions make study and ohserva- 
tion reports automatically available to the Commission's hearing examiners. SOP 
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agrees with the intent of GAO's recommendation, but can comply in part only. 
Study and observation reports prepared under 18 U.S.C. 5010(e) are sent to the 
Commission. The Commission, in turn, reports its findings and recommendations 
to the court. We have no knowledge as to why Commission examiners do not have 
access to these reports. As an alternative, BoP advised the Commission in a 
July 22, 1981 letter of its willingness to consider changes in current policy 
and provide a report to the examiners at the inmate's initial hearing. However, 
we recognize it would be much more advantageous for the examiners to have access 
to the report from the parole files prior to the in-person meeting with the 
inmate. 

With respect to study and observation reports prepared under 18 U.S.C. 4205(c) 
.and competency studies prepared under 18 U.S.C. 4244, both are subject to the 
provisions of the Privacy Act and present a more serious problem. These reports 
are the "property" of the sentencing court and cannot he disclosed without per- 
mission. Consequently, BoP cannot authorize their "automatic" disclosure to 
the Commission. As a resolution to the problem, BoP expressed a willingness in 
its July 1981 letter to have prison officials seek disclosability from the court, 
if the Commission desires, at such time as the individual is returned to custody. 
We believe any other arrangement would be a violation of the Privacy Act and of 
the long-standing policy regarding the status of these reports shared by BoP and 
the Federal courts. 

The draft also recommends that BoP staff at correctional institutions make psycho- 
logical evaluations available to the Commission. Greater emphasis and guidance 
will be given our institutional staffs in the implementation of our current 
policy on access to these reports. In this regard, it continues to be our concern 
that the information contained in most psychological reports, or summaries there- 
of, could adversely affect an inmate's behavior if he or she had access to the 
material. The decision to restrict the release of such sensitive information 
must be on a case-by-case hasis, with the final determination being made at the 
discretion of the institution psychologist who wrote the evaluation. 

With respect to inmate behavior, GAO recommends that BoP staff at correctional 
institutions uniformly report incidents of poor institutional behavior by inmates. 
We do not believe the reporting of poor institutional adjustment can be easily 
categorized into offenses which should be reported to the Commission and those 
which should not. Such a procedure would be extremely restrictive and disregard 
the professional judgment of institutional staff. Moreover, such a procedure 
would also disregard mitigating circumstances or situations where the charge 
may not accurately reflect the severity of the offense. 

In the area of reporting superior achievement, GAO recommends that BoP work with 
the Commission to develop criteria for determining what constitutes superior 
achievement by offenders and the conditions necessary for advancing parole dates. 
This concept has been advanced by the Commission, but RoP is reluctant to provide 
any substantive comment until they have had more detailed discussions with Commis- 
sion personnel. A significant part of the problem has been that no definition 
of superior achievement has been developed. RoP will continue their dialogue 
with the Commission in an effort to develop a viable definition. 

A final GAO recommendation suggests that the BoP staff receive additional training 
and guidance to ensure that offenders are identified who have been convicted 
under 21 U.S.C. 848 and therefore are not eligible for parole consideration. We 
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concur with the recommendation. Although training has heen provided in this area, 
BOP will renew its efforts to emphasize the importance of identifying such offenders 
and making this information available to the Commission. 

With respect to the interchange of information between BoP and the Commission, 
we believe the report tends to generally distort the good working relationship 
which has historically existed. We refer, for example, to the statement on 
page 100 of the draft report that BoP "did not regularly furnish psychological 
reports to the Commission's hearing examiners." While this is true, the 
Commission did not routinely request the material. When specific requests are 
made, BoP attempts to assist the Commission to the extent possible under the 
quidelines of the Privacy Act. We have enjoyed and will continue to strive to 
maintain good communication with the Commission, although the report infers this 
cooperation does not exist. 

United States Marshals Service (USMS) and Criminal Division 

The report recommends that the USMS and Criminal Division work with the Commission 
and the Probation Division of the Administrative Office of the U.S. Courts in 
developing procedures for parole supervision of offenders released to the Witness 
Security Program. 

An updated draft of the Commission's proposed procedural statement for parole 
supervision of offenders who have entered the Witness Security Program has been 
distributed for comment to the USMS, Criminal Division and Probation Division. 
Included in the statement are descriptions of the responsibilities of the USES, 
Criminal Division, Probation Division and Commission as they relate to cases 
under the jurisdiction of the Commission. 

In general, the proposal provides that the Commission, through use of its super- 
vising agents, will supervise all prisoners or parolees who have entered the 
Witness Security Program and are subject to the Commission's jurisdiction, unless 
such supervision is deemed by the Commission to be dangerous to the life of the 
witness. The Commission will process its records and implement its procedures 
with due regard for the safety of the witness and the security of the records. 
Procedures for recordkeeping of witness security cases will be administered 
only by those authorized to do so on a need-to-know or right-to-know basis. 
Generally, the Commission will prohibit the use of witness security persons as 
informants. However, in exceptional cases the Commission will coordinate with 
the Criminal Division in permitting exceptions to the general rule. 

The lJSMS and the Commission have been actively pursuing the supervision of parolees 
that are Witness Security Program participants. This cooperative effort began 
during the month of October 1931, and since that time approximately 80 percent of 
all concerned parole cases have been identified. 

Immigration and Naturalization Service (INS) 

The Department agrees that INS and RoP should work with the Commission and the 
Probation Division to develop a system for reporting the status of alien parolees 
released to the community pending deportation proceedings so they can be appro- 
priately supervised. Presently, to ensure that INS is made aware of the fact 
that the Probation Division and the Commission are interested in an alien parolee, 
RoP notifies INS, at the time they take custody of an inmate, of the inmate's 
parole status. INS is now working with the Probation Division and the Commission 
to develop a formal plan for reporting the status of alien parolees. 
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Concerning the recommendation that immigration hearings he scheduled before aliens 
are released from prison, procedures will be developed to meet this requirement. 
Withir resource limitations, immigration judges will ensure that aliens' cases 
are heard and disposed of prior to release. Since BoP notifies INS 60 days in 
advance of the release of an alien hho has an INS detainer, telephone hearings 
could be arranged before the release takes place. This would require coordina- 
tion t'etween BoP and INS, but could be arranged on a case-by-case basis. However, 
the individual circumstances of each case will dictate whether a telephone call 
or a personal appearance by an immigration judge is necessary to protect due pro- 
cess. This determination will be left to the reviewing judge. 

In summary, the Department recognizes that Commission employees require coordina- 
tion with many organizations, and their work is very dependent upon the information 
provided by these organizations. Tile Department has an express interest in seeing 
that ':he information needed by the (Iommission to make fair and equitable parole 
decis.ions is provided. We believe l;hat a good working relationshjp presently 
exists between the Commission and organizations within the Departrlent, and to the 
extent possible, we are committed to strengthening that relationslip. 

We appreciate the opportunity to comment on the draft report. Should you desire 
any additional information pertaining to our response, please feel free to contact 
me. 

Sincerely, 

Kevin D. Rooney 
Assistant Attorney General 

for Administration 
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ADMINISTRATIVE OFFICE OF THE 
UNITED STATES COURTS 

WASHINGTON, D.C. 20544 

WILLIAM E. FOLEY 
DlRECTOR 

JOSEPH F. SPANIOL, JR. 
DEPUTY DIRECTOR AprFl 12,1982 

William J. Anderson, Director 
General Government Division 
u. s. General Accounting Office 
Washington, D.C. 20548 

Dear Mr. Anderson: 

Thank you for your letter of February 18 forwarding copies 
of the proposed report to Senator Sam Nunn entitled, Better 
Management and Legislative Changes are Needed to Improve Federal 
Parole Practices. 

We find the report generally helpful and we will use--or are 
already using-- the findings to make changes in policy, 
procedures, and training programs for probation personnel. We 
are pleased the report recognizes actions already taken by the 
Judicial Conference and Administrative Office in dealing with 
problem areas, many of which we were addressing at the time the 
study was made. Taken as a whole the report reflects the 
complexity of administering a system that is so dependent on the 
cooperation of many independent parts. The report also 
acknowledges the conflicts that arise in a parole guidelines 
scheme that aims to be equitable, fair, and reasonable while 
retaining relevance to individual case circumstances. In general 
we agree with the conclusions and recommendations. 

On page 125 the report recommends that the Judicial 
Conference develop amendments to Rules 11(c) and 32(c)(3), 
Federal Rules of Criminal Procedure, (1) to ensure that 
defendants are made aware of the information that will be 
considered by the Parole Commission when making parole decisions, 
and (2) to provide mandatory disclosure of presentence reports to 
offenders. 

In 1981 the Advisory Committee on Criminal Rules of the 
Judicial Conference considered a recommendation by the Probation 
Committee requiring that the trial judge specifically advise the 
defendant of the subsequent uses of the presentence report at 
later stages in the correctional process. The Committee 
concluded the following: 

Though it is thus important that the 
defendant be aware now of all these potential 
uses, the Advisory Committee has considered 
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but not adopted a requirement that the trial 
judge specifically advise the defendant of 
these matters. The Committee believes that 
this additional burden should not be placed 
upon the trial judge, and that the problem is 
best dealt with by a form attached to the 
presentence report, to be signed by the 
defendant advising of these potential uses of 
the report. This suggestion has been 
forwarded to the Probation Committee of the 
Judicial Conference.’ 

Disclosure of the presentence report has been consi’dered by 
the Advisory Committee on Criminal Rules and a proposed rule has 
been dragted and circulated to the bench and bar and public for 
comment. The proposed rule provides that at a reasonable time 
before imposLng sentence the court shall permit the defendant and 

- his counsel to read the entire report (subject to specific 
limitations) and afford an opportunity to comment on the report 
and, in the discretion of the court, introduce testimony 
concerning any alleged factual inaccuracy. The proposal has 
proven to be controversial and will be considered further by the 
Rules Committee. 

On page 124 the report recommends that the Chairman of the 
Parole Commission obtain judgment and commitment orders, 
indictments, and records of sentencing hearings (emphasis added) 
for use in formulating parole decisions. This recommendation is 
based on the finding at p. 106 that, “during the sentencing 
hearing, the defendant and his/her counsel have an opportunity to 
clarify information in the presentence report and the judge 
indicates his/her resolution of any disputed matters. Also, the 
judge can express his/her views at the time of sentenctng.” The 
Advisory Committee on Criminal Rules has circulated for comment a 
proposed new Rule 32 (c)(3)(D) which addresses the issue of 
clarifying information in the presentence report. The rule sets 
forth a procedure for determining the accuracy of factual 
information contained in the report and resolving disputes. 
Further consideration will be given to this proposal when all 
comments have been received. Please note that while a record of 
the sentencing hearing is “routinely prepared” in all courts, as 
stated on page 106 of the report, such routine preparation does 
not include transcription. Thus, a written report is not always 
available. The proposed Rule 32(c)(3)(D) would meet the need in 
a less expensive manner. 

1 Preliminary Draft of Proposed Amendments to the Federal Rules of 
Criminal Procedure, Advisory Committee on Criminal Rules, 
Committee on Rules of Practice and Procedure, October 1981, p.50. 

2 
Ibid., pp. VII, 45-52. 
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The report, on page 125, recommends that the Director of the 
Administrative Office require the Chief of the Probation Division 
to stress the importance of providing presentence reports which 
contain the information necessary to compute the Salient Factor 
Score and Offense Severity Rating. Since 1978 our Publication 
105, The Presentence Investigation Report, has required that this 
information be contained in the presentence report, and 
furthermore has required that the probation officer include an 
estimate of the Salient Factor Score and Offense Severity 
Rating. This should ensure that the information needed to 
compute the above items is included in the presentence report. 
We agree that emphasis should be placed on the importance of this 
information. The topic has been stressed in previous training 
programs and will be so again. Specific concerns, e.g., the 
weight and purity of drugs that are seized, have been addressed 
through memoranda to all probation officers (April 13, 1979, and 
March 16, 1982) and changes in the U.S. Probation Officers 
Manual. (Section 2115). 

Also on page 125 the report recommends that the Chief of the 
Division of Probation establish procedures for routine quality 
control reviews of presentence reports. We agree with the 
recommendation and will take steps to implement it. Supervisory 
training already planned for fiscal year 1982 will focus on this 
subject. The Probation Division will consider developing 
guidelines for supervisors in reviewing presentence investigation 
reports and review Publication LO5 for appropriate amendment. 
Regional Probation Administrators from the Probation Division 
have been instructed to determine that districts have quality 
control review procedures. The report notes that in the past 4 
years Regional Probation Administrators had visited only half of 
the judicial districts included in this survey. Limitations in 
travel funds and personnel resources have impacted on our ability 
to maintain close contact with field offices. Recognition of 
this problem lead us to emphasize supervisory training as noted 
above. 

Chapter 5 of the report, “Major Changes Needed to Improve 
Parole Supervision,” sets forth recommendations which will 
receive our thorough consideration. The recommendations commence 
on page 160. The first is that the Administrative Office work 
with the Chairman of the Parole Commission to develop clear 
Zafinitions of requirements for special conditions of parole and 
specific criteria for determining what constitutes a violation of 
a special condition. It is clear from the text that the specific 
reference is to participation in drug, alcohol, and mental health 
af tercare programs. We are convinced the Commission should 
continue to require treatment for mental health, drug or alcohol 
problems as they have in the past. Contrary to the 
recommendation in the report we do not believe the Commission is 

in a position to prescribe specific treatment programs. The 
availability of local treatment resources changes constantly. 
Case by case decisions by the probation officer are the only 
practical way to match the needs and problems of the of fender to 
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the treatment resources in the community. Likewise strict 
compliance standards would prevent the tailoring of programs to 
individual situations. The key to successful treatment is to get 
the person under supervision involved in planning and 
participating in his own treatment program. This requires a 
flexible, adaptive approach. Any rigid standardized 
prescriptions are counterproductive. 

In December 1980 the Probation Division inaugurated a 
program for semiannual review of all cases under supervision by 
probation officers. The reviews are to be approved by the 
supervising probation officer. This system should correct any 
inadequate approaches to problem solving. This new system was 
developed in part in response to deficiences noted in the GAO 
report, Probation and Parole Activities Need to be Better 
Managed, October 21, 1977. 

The report on page 161 recommends that the Administrative 
Office and the Commission establish specific time frames for 
reporting parole violations and develop specific guidelines for 
probation officers to use in requesting warrants for the arrest 
of parole violators. We believe the guidelines for reporting 
violations are now adequate. Since June 1981, Section 7501 of 
the U. S. Probation Officers Manual and Section 2.42-01 of the 
Parole Commission Rules and Procedures Manual have specified that 
law violations punishable by imprisonment, certain technical 
violations, and certain lesser law violations are all to be 
reported immediately. Other violations are to be reported on the 
Supervision Progress Report. The gathering of the necessary 
facts to report a violation depends on the availability of 
investigating officers and police reports, interviews of the 
parolee, and clerical support. The Commission clearly intends 
that serious violations be reported as soon as possible. 
Practical considerations, however, rule out any fixed formula. 
We will review the U. S. Probation Officers Manual to make 
certain that officers are directed to review all arrests with 
their supervisors. The semiannual review that is now required 
should also bring to light any unjustified delays. 

On page 161 the report recommends that procedures be 
clarified for terminating parole supervision and a system 
established to ensure that annual reviews of the need for 
continued supervision take place. We are complying with this 
recommendation in several ways. The Supervision Progress Report 
(Parole Form F-3) was revised in May of 1980. This has improved 
communication to the Parole Commission by probation officers. In 
addition, the Bureau of Prisons Sentry Information System will 
soon support Parole Commission operations in this area. Finally, 
the Probation Information Management System (PIMS) currently 
being developed will provide probation administrators with 
reports on supervision progress reports that are due or past 
due. This system is being designed with the assistance of an 
eight district users group which is responsible for making 
certain that the completed design will meet the requirements of 
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chiefs, supervisors, and probation officers in their day to day 
administrative and case management responsibilities. 

In our judgment the Parole Commission has set forth adequate 
guidance for probation officers in terminating parole supervision 
(see Section 2.43, Rules and Procedures Manual, U.S. Parole 
Commission, March 1, 1982). 

On page 161 the report recommends that the Commission 
resolve the controversy over whether probation officers need 
search and seizure authority to supervise parolees. The matter 
should be considered by the Commission and we will be willing to 
assist them in making their decision. If the decision is to 
establish such authority, you should be aware that this is a 
complicated legal issue that so far has defied any simple 
solution. A number of legal and administrative safeguards must 
be provided if the current policy is changed to allow search and 
seizure. Carrying out searches and seizures is simpler in 
probation than it is in parole. In probation, the U. S. District 
Court is readily available to resolve legal issues promptly. In 
parole, the concerns must be worked out through the mail and over 
the telephone, and it is more difficult for the subject of the 
search to get an in-person hearing with a decisionmaking 
authority who can rule promptly on the validity of the search. 

Next the report recommends on page 161 that the 
Administrative Office and Commission finalize procedures for 
furnishing Commission established Salient Factor Scores to 
probation officers so appropriate supervision levels can be 
established. The procedure was developed by the Parole 
Commission and put into effect August 31, 1981. 

The report also recommends on page 161 that procedures be 
developed for establishing parole supervision of offenders 
released to the Witness Security Program. This has been 
accomplished. As administrative issues arise on Witness Security 
problems they are addressed in regular meetings between the 
Probation Division, U.S. Marshals Service, Parole Commission, 
Office of Enforcement Operations of the Department of Justice, 
and the Bureau of Prisons. 

The report recommends on page 161 the development of a 
system for reporting the status of alien parolees released to the 
community pending deportation proceedings so that these 
individuals can be supervised. The Immigration and 
Naturalization Service has agreed to notify the U. S. Probation 
System of the address at the time of release of aliens who are on 
parole. Specific reporting procedures have yet to be developed 
that will meet the requirements of the Bureau of Prisons, 
Immigration and Naturalization Service, Parole Commission, and 
the Probation System. 

On pages 73-75, the report finds that youthful offenders 
sentenced under the Magistrates Act do not warrant parole 
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consideration or supervision. On p. 75, the report misquotes the 
Judicial Conference, which has recommended to the Congress that: 

Favorable consideration should be given to 
the recommendation of the Parole Commission 
and the anticipated recommendation of the 
General Accounting Office that the 
conditional release provision of the 1979 
amendments be modified to eliminate the 
requirement that youth offenders be 
discharged three months before the end of 
their term, either in all misdemeanor cases 
or in petty offense cases alone. 3 

Note also that these recommendations do aot addres; the 
issue of the benefits to the defendant that accrue from early 
termination, setting aside the conviction, and expunction of the 
record (see Doe v. Webster, D.C. Circuit, N.77-2011, July 24, 
1979, 606 F. 2nd, 1226). 1, -' 

Page 127 of the report refers to the "draft guidance" to all 
probation officers for use in administering drug aftercare 
programs. It is correct that chapter X of-the U. S. Probation 
Officers Manual is in draft form and should be issued in final 
form. We plan to do that. In the meantime, however, probation 
officers were instructed in May 1979 that chapter X represents 
policy and procedure and it has been updated with 38 memoranda 
that have been issued as need demands. These documents spell out 
a detailed treatment program for drug dependent offenders. Two 
setq (?f training programs for all pi-ObZLLiGia Cl-'IicrS have been 
conducted utilizing chapter X and the supporting memoranda. 

In conclusion we thank you for the report which brings a 
number of pertinent issues to our attention. As we indicate 
above, the judiciary has already taken steps to deal with a 
number of your concerns. May we add that the investigation and 
supervision of offenders is a difficult task. Most of the 
problems our professionally qualified staff deal with are 
complex, longstanding problems of other human beings. There are 
no set solutions. We will continue to support a wide range of 
discretion for our professional staff in helping offenders solve 
their problems. Any issues related to staff performance will be 
resolved either by supervisory reviews now in place or developed 
as agreed to above. The planned Probation Information Management 
System will support management in carrying out improved 
administrative controls. 

3 The Federal Magistrates System, Report to the Congress by the 
Judicial Conference of the U.S., December 1981, p.55. 

l-/This matter has been clarified in the report. 
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On March 18, 1982, Judge Gerald B. Tjoflat, Chairman of the 
Judicial Conference Committee on the Administration of the 
Probation System, advised you that he would coordinate his 
response to the report with ours. Judge Tjoflat wants you to 
know he joins without reservation in this response. 

Sincerely, 

William E. Foley 

cc: Judge Tjoflat 
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February 23, 1982 

Mr. William J. Anderson 
Director 
U. S. General Accounting Office 
Washington, D. C. 20.548 

Dear Mr. Anderson: 

I have received your letter of February 18, 
together with the copy of your proposed report entitled 
"Better Management and Legislative Changes Are Needed To 
Improve Federal Parole Practices." 

I do not have any special comment to make on 
the draft report. However, I will call the alleged 
deficiencies arising in this district to the Chief 
Probation Officer. 

Very truly yours, 

4ii?k?z&%&&& 
Chief Judge 

BTM:mbf 
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JOSEPH 6. LORD. III 

CHIEF JUDO6 

UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF PENNSYLVANIA 

17614 UNITED STATES COURTHOUSE 
INDEPENDENCE “ALL WEST 

601 MARKET STREET 
PHILADELPHIA. PA. ,D,OS 

(Ll5) 507-4551 

February 24, 1982 

William J. Anderson, Director 
General Accounting Office 
General Government Division 
Washington, DC 20548 

Dear Mr. Anderson: 

In view of the numerous opinions of the Supreme 

Court, the Court of Appeals and my own court which I am 

required to read, in addition to doing research and writing 

for my own opinions, I regret that I will simply not have 

the time to read the 164 page draft with the 6 appendices 

which you submitted to me. 

JSL:el 
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March 3, 1982 

Mr . William J. Anderson 
Director, 
United States General Accounting Office 
General Government Division 
Washington, D.C. 20548 

Dear Mr. Anderson : 

A copy of a proposed report entitled “Better Management 
and Legislative Changes Are Needed to Improve Federal Parole 
Practices” has been referred to me for comment. I have some 
hesitation about doing so since my activities as a sentencing 
judge have very little to do with the activities of the Parole 
Commission. 

It is possible, however, that my experiences after 10 
years on the Federal Bench might be helpful in expressing a view 
that I believe is held by most federal judges. That view, simply 
stated, is that we have little, if- any, control over the length 
of time a sentenced offender will spend in prison. 

18 U.S.C. 54205(b)(l) and (b)(2) appear to give a sen- 
tencing judge. some control over the length of time a prisoner 
spends incarcerated. As a practical matter, neither section 
does so and to use either (b)(l) or (b)(2) is a waste of time. 
I have attended two Sentencing Institutes and several seminars 
sponsored by the Parole Commission. The information uniformiy 
disseminated at these gatherings is that the length of time will 
be determined in accordance with “guidelines” and (b)(l) or 
(b) (2) sentence will have no effect. As a result, I stopped 
sentencing under these sections some six or seven years ago. I 
would not do so now unless the Parole Commission changed its 
position. 

On page 96 of the draft , there is a section entitled 
“Judges Seldom Communicated any Information to the Commission.” 
I read this section with great care because I am one of those 
judges who does not use Form AOl235. My reason for doing so is 
very simple. There is no way that confidentiality of AO-235 can 
be ma inta ined. I learned to my sorrow as most judges learned, 
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that anything stated in an AO-235 w i 11 be communicated to the 
prisoner in a very brief time. I did not note that reason stated 
in your draft but I will assure you that many judges have had the 
same experience. If you will reflect upon iL for a moment, it 
will become obvious why AO-235 is not confidential and cannot be 
conlident ia 1 despite any efforts of the Parole Commission. 
Information on AO-235 is important to a prisoner. Any in- 
formation that is important in a prison context is a commodity 
that can be sold. The realic), is that no prison can guarantee 
confidentiality and in the a bsence of confident ial ity, I am 
unwilling to make any specific comments. 

The procedures of the Parole Commissiorl plsces a sen- 
ter.cing judge in an unpleasant diiemma. While I can be sure that 
any sentence up to one year will be served out, I have no equal 
assurance of any sentence beyond a year. If it is my juc’gment 
that a prisoner should serve two years, I must sentence llim to 
six. When I do so, it is possible that he may serve his full term 
which may be more than.1 believe the circumstances to warrant. 
I must balance then my belief as to the minimum he should serve 
without subjecting him to an excessive maximum. 

I doubt that the philosophy of sentencing is within your 
inquiry. Unfortunately, it under1 ies any considerat ion 01 the 
activities of the Parole Commission. I would be equally content 
with either of the following conditions: Give me full power to 
deter.mine how long a prisoner will serve or take the sentencing 

E 
ower away from me completely. In the first instance, if I 
elieve 3 prisoner should serve two years, I could sentence him 

to two years. In the second instance, the Parole Commissioner 
or any other similar body could have full and complete authority 
to determine how long a prisoner should serve. What I consider 
to be the worst of both worlds, is the present situation, where 
I share the determination with the Parole Commission. It is true 
that I do not see the offender in prison circumstances, but it 
is equally true that they do not see the victims of his crimes 
nor Lhe impac L that he may have had upon the local communiiy. 

I appreciate the opportunity to read the draft report and 
to comment thereon, 

VeryAincerely yours, 

,&&$&I& \, 
Carl B. Rubin, Chief Judge 
United States District Court 
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$JititA $ttttcs @etricf Qi&rt 
$htlpt $lietrict of &2liana 

;JlnCatupolis, ,$6dna 48204 

March 9, 1982 

Mr. William J. Anderson 
Director, United States General 

Accounting Office 
General Gmernmnt Division 
Washington, D. C. 20548 

Dear Mr. Anderson: 

This is in response to your letter of February 18, 1982, with which 
was enclosed a copy of your proposed report to Senator Sam Nunn 
entitled, "Better Management and T.&slative Changes Are Needed To 
Improve Federal Parole Practices." 

I have read the draft report and have also called upon the Chief 
Probation Officer of our court to analyze the report and conmant 
+hereon. Enclosed herewith is c: copjr of a zxmrzC dated Mar& 5, 
1982, from David H. Sutherlin, Chief United States Probation Officer, 
regarding the proposed report. 

In all general respects, I concur in the views expressed by 
Mr. Sutherlin. Imuldadd, hmever,my conmznts regarding that 
Ezgfcthe report c~cing at page 96, pointing out that Judges 

ommmicated any tiormation to the Parole Conmissmn. 
It is noted that the judges of the Southern District of Indiana have 
made little use of Form AC-235. It is my belief that the judges 
of this district have not made use of Form AC-235 for several reasons, 
one of tich is the impression that the Parole &mission is suf- 
ficiently inforn-ed of the defendant's history through the Presentm?e 
Investigation Report to be able to make a valid judpnt as to the 
datewhena defendant has reached the point where he is to be granted 
parole. I believe another reason is that our judges do not wish to 
place themselves in a prosecutorial role once the sentencing 
decisionhas beenmade. Judges believe that the Parole Conmission 
is in a far better position to m&e the decision as to when parole 
should be granted than the sentencing judge who has no knowledge of 
the individual's behavior and degree of rehabilitation during the 
period of incarceration. It is felt that the Bureau of Prisons and 
the Parole Conmission are in a far better position to determine a 
prisoner's worthiness to be granted parole. 
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Mr. William J. Anderson 
Page 2 
March 9, 1982 

My personal view is that the opt- practice muld require the 
production of a transcript of the disposition proceedings so that 
not only the Probation Office, which is usually represented at the 
disposition proceedings, but the Bureau of Prisons and the Parole 
Corrmission likewise would have the benefit of all that was said 
before, at, and following the "mt of decision." 

A disposition proceedings is often an mtion-filled experience. 
Any attempt to capsulize the feelings of the United States Attorney, 
the prosecuting agencies, the defendant and his counsel, and the 
judge in a form such as the AC-235 is virtually an impossible task. 
lhmyview, the idea of having the sentencing judge express the 
information sought in the AO-235 was either adopted prerraturely or 
was not based on a sufficient consideration of the nurIerous factors 
EL2.ta;ti.z~ against the use of the form. 

It is felt that the AO-235 is an area of the subject matter of your 
study that needs greater and in depth consideration. 

tie final word is that I compltint you and your staff on the study 
and the draft report that has beennxle. I predict the report will 
bring forth benefits inasmuch as it ventilates areas of concern to 
all of us confronted with the probla of criminal justice. 

Chief Judge 

cc: Honorable Cale J. Holder 
Honorable S. Hugh Dillin 
Honorable Jarres E. Noland 
Honorable Gene E. Brooks 
Mr. David II. Sutherlin, Chief LJ. S. Probation Officer 
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Memorandum 
TO : The Honorable William E. Steckler 

Chief U. S. District Court Judge DAm:March 5, 1982 

FROM : David H. Sutherlin, Chief 
u. s. Probation Officer 

!3JBjECT: Proposed report to Senator Nunn entitled "Better Management 
and Legislative Changes Are Needed To Improve Federal 
Parole Practices." 

Your Honor: 

Per your instructions, the above-listed report was reviewed 
individually by U. S. Probation Officer Thomas E. Gahl and 
myself. After jointly conferring, we offer the following 
comments to Your Honor for observation, additions, or correc- 
tions before being submitted to the General Accounting Office 
and to Mr. William A. Cohan, Jr., of the Administrative Office. 

It is also noted that we concentrated only on the areas of 
the report which had a direct bearing on the operation of the 
U. S. Probation Office, or a relationship to the U. S. District 
Court. 

Youthful offenders sentenced under the Magistrates Act do not 
warrant parole consideration or supervision.(page 73) 

In making this statement, the authors of the report indicate 
that officials of the Federal Probation Division feel that 
there are too few benefits associated with the supervision 
of these cases because of the length of time, three-months, 
which is too short to effectively work with these offenders. 
we, on the other hand, disagree with this, and feel that three 
months, although quite short, is better than no supervision 
at all. During that short period of time it is still possible 
to have contact with these youthful offenders, possibly 
giving them help in job placement, if nothing else. 

The Parole Commission's involvement in the p reparation of ---.___I_-_ L 
study and observation reports on youthful offenders should 
be ter?ted--(page 75) 

-___ 
-____-__I_~ 

We concur with this recommendation in that the Parole Com- 
mission is obviously making no contribution to these studies 
other than copying information which has been developed by 
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The Honorable William E. Steckler 
Re: Proposed report to Senator Nunn 
Page: 2 

the Bureau of Prisons. The Parole Commission has no staff 
to make direct observation of these offenders: therefore, 
they should not be in a position to make final comments as 
to their disposition. 

Presentence reports did not contain complete details of the 
nature and circumstances of the offense and characteris%% 
of the offender. (page 81) 

Their study was quite revealing to show that this is an obvious 
problem. Fortunately, our district was better than most of 
those studied in having adequate reports, but still we feel 
leaves a great deal to be desired. Our officers are instructed 
to confer with the Assistant U. S. Attorney and the Case Agent 
involved to obtain all the facts surrounding the crime; to in- 
clude the financial loss, the type and amount of drugs in- 
volved, or each individual's culpability in the conspiracy 
or organization. However, sometimes we are forced to omit 
items from the prosecution version of our reports because of 
the plea agreement between the U. S. Attorney's Office and 
the defendant, that certain information will not be brought to 
the attention of the court. 

Quality control procedures for review of presentence reports 
were inadequate. (page 84) 

Overall, we feel that in recent months, or since I have taken 
over as Chief, we have made definite steps to insure quality 
control with our presentences, and in fact, have shown im- 
provement. 

Probation officers frequently experienced problems in gaining 
'uvenile records.(page 84) 

----- 
access to offenders' j 

In most cases our office has not had problems with this, in 
that the Marion County Juvenile Court System and the Indiana 
Boys' School make their records readily available. However, 
in some outlying counties in our district, these juvenile 
records are destroyed. However, I fail to see how we have any 
control over this matter. We feel that if the juvenile court 
records can be found, they should definitely be made a part 
of the presentence report. 
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The Honorable William E. Steckler 
Re: Proposed report to Senator Nunn 
Page: 3 

Judges seldom communicated any information to the Com- 
mission. (page 96) 

This conclusion is made by the report based upon their ob- 
servation that Form AO-235 is seldom used. In our district 
its use is virtually non-existent; it is difficult to us as 
probation officers to comment as to why the report is not 
being used. However, we would offer the comment that if the 
judges in our district would want us to assist them in filling 
out this Form, we would be willing to give our full cooperation. 

Other information was not obtained. (page 106) 

In making this observation, the report indicated that often- 
times at sentencing, information to clarify the presentence 
report, or a judge's resolution of any disputed matters in 
the report, are not forwarded to the Commission because they 
are not receiving a record of the sentencing hearing. We do 
not feel that it is necessary for the Commission to receive 
a complete transcript of the disposition, but it would be 
necessary to make all corrections (which were ordered by the 
court at disposition) to the presentence investigation report 
before it was forwarded to the Bureau of Prisons. Our office 
does this as a standard operating procedure. 

ASSURANCE IS NEEDED THAT DEFENDANTS WILL BE APPRISED OF THE -~ --- 
INFORMATION THAT WILL BE CONSIDERED BY THE COMMISSION (page 107) 

We agree with the report's recommendation that, in all fairness 
to the defendant, he should be made aware of the fact that the 
u. S. Parole Commission will consider his entire criminal 
conduct, even though certain counts against him might have 
been dismissed under a plea agreement. Bowever, as noted 
earlier, in some cases the U. S. Attorney's Office objects to 
some information being placed in the presentence report if 
the defendant was promised a plea agreement that the infor- 
mation would not be brought to the attention of the court. 
Furthermore, we concur with the commission's stance that the 
defendant's actual offense, rather than just his behavior on a 
particular count, should be considered for parole purposes. 
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The Honorable William E. Steckler 
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PROCEDURES WHICH ENSURE BETTER DISCLOSURE OF PRESENTENCE 
REPORTS NEED TO BE DEVELOPED (page 110) 

In our district we follow the instructions of each individual 
judge as far as disclosure is concerned. Although there are 
some differences in this operation within our five judges, 
we feel that in each case the defendant and his counsul have 
adequate time to review the report. Overall, we do not feel 
that this is a problem in our district. 

SPECIAL CONDITIONS OF PAROLE NEED TO BE BETTER ADMINISTERED 
sge 126) 

-~---- 

In making this statement, the report focused on the problem 
of the disparity of the parolees participating in drug, alcohol, 
or mental health aftercare as ordered by a special condition 
of their release. In these cases, the condition reads that 
the offender shall be required to participate in a program 
as directed by the probation officer. The report indicates 
that no guidance,as to the program content, is given to the 
supervising probation officer, thus, disparity occurs. It 
is our strong feeling that the Parole Commission cannot 
possibly establish regulations pertaining to each individual 
who is released with s-uch a special condition. The probation 
officer, with his skill and analyzation of the individual 
needs,and his knowledge of community resources, is in a much 
better position to place the parolee in a required program 
dealing with alcoholism, drug abuse or mental illness. For 
example, some offenders with drug aftercare may live in a 
rural community where no resources are available, and due to 
limited travel funds the U. S. Probation Officer cannot travel 
to his area to take urinalyses on a constant basis. However, 
in our office we now have one officer who is responsible for 
all the drug aftercare parolees released to the Marion County 
area. He provides individual counseling and urinalysis, and 
thus far the method appears to be successful in insuring 
compliance with this special condition. Under this same 
heading, the report noted that specific criteria was needed 
for determining violations of special conditions of parole. 
We agree with this recommendation, noting that presently the 
Procedures Manual does not provide any guidance in this area. 
However, whatever guidelines are developed, they should still 
be broad enough to allow the probation officer to use some 
discretion in assessing the parolee's overall adjustment. 
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BETTER PROCEDURES NEEDED FOR REPORTING PAROLE VIOLATIONS 
(page 133) 

The report noted that more specific time frames should be 
required for reporting parole violations, and cited as an 
example an incident from our district. In that particular 
case a violation was discovered, but not reported to the 
Commission until six days iater. This specific case, since 
the last name was not given, could not be recalled. However, 
oftentimes police reports have to be gathered, or specific 
investigators interviewed before the report is submitted to 
the Parole Commission. If it is in an, outlying area, and 
the incident also happens before the weekend, oftentimes 
the report may get delayed. 

System needed to ensure that annual supervision reports are 
completed (page 148) 

The report showed that of the ten judicial districts surveyed, 
our district was about average in submitting timely annual 
reports. Since this report was made, our office has insti- 
tuted a checklist system to insure that all required reports 
are submitted on a timely basis. 

SOME PAROLEES ARE NOT SUPERVISED (page 149) 

Specifically the report showed that procedures needed to be 
developed to supervise parolees in the Witness Security 
Program. Our office would concur with this observation based 
upon a recent case, one which was not cited in the report. 
An individual was in our district for approximately one year 
without our knowledge; when he should have been under the 
supervision of one of our officers, but his whereabouts was 
only known to the Deputy U. S. Marshal in charge of the pro- 
gram. 

THE COMMISSION SHOULD RESOLVE THE CONTROVERSY OVER SEARCH --___ 
AND SEIZURE (page 153) 

It is our opinion that the U. S. Parole Commission should 
authorize U. S. Probation Officers to conduct a reasonable 
search if they have information from a reliable source that 
parolee might be in possession of a firearm, narcotic, or 
stolen merchandise. Training as to procedures involved in 
such an operation would have to be given, to include 
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instructions that the probation officer never conducts such 
an operation by himself. However, it is felt that if the 
parolees are aware that the supervising probation officer has 
such authority, that it will add more effectiveness to the 
overall supervision process. In addition, it is felt that the 
probation officer should have the authority to also seize any 
weapons, narcotics, or stolen merchandise as a result of such 
a search, or which may be in obvious view at the time of a 
non-search contact. 

Although it was not mentioned in the report, we are of the 
opinion that the Paro,le Commission should revise their criteria 
for granting reparole after a parolee has been returned as 
parole violator. Frequently a recent violator is returned on 
parole in less than six months after being violated. Even 
if the violations are of a technical nature, the parolee has 
demonstrated his inability to adjust i? the community. We 
believe, except in the case of extensively long sentences, an 
inmate should be granted only one parole and should be aware 
that parole violation will mean that he will serve the remainder 
of his sentence. At the time of violation many parolees have 
boasted to us that they will be returned in less than six 
months. More often than not, they are correct. We have no 
statistics to cite, but maliy parolees have been returned twice. 
As an example, we are currently in receipt of a warrant for 
parole violation on a man who was placed on probation in 1973 
after being in an institution for study and observation. He 
was later sentenced as a probation violator, paroled, and 
returned to the institution as a parole violator, and had his 
reparole retarded after he failed to adjust at a community 
treatment center in Indianapolis. In addition, on two 
occasions during this same time period, he was returned to 
federal custody after having served time in state institutions 
for local convictions. We would not be surprised if he is 
not paroled again before his expiration date of July 16, 1982. 

Mr. Gahl, any of the probation officers, or myself, will be 
willing to discuss this report in greater detail at Your 
Honor's earliest convenience. 

Respectfully submitted, 

i)llS/fd 

‘--;,LJzfLL*, 
D. H. Sutherlin, Chief 
u. s. Probation Officer 
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Mr. William J. Anderson, Director 
General Government Division 
United States General Accounting Office 
Washington, D. C. 20548 

Dear Sir: 

This is in reply to your letter of February 18, 1982, and the proposed 
report of your agency to Senator Sam Nunn, entitled, "Better Management 
and Legislative Changes Are Needed To Improve Federal Parole Practices." 

I have taken the liberty of submitting this report to our Chief Probation 
Officer, Mr. Al Havenstrite, and asked for his comments. He has written 
a report to me giving me his comments and it is attached hereto. 

If you would, I would desire that you use these comments as representing 
my view of the report. These comments are made in a constructive manner 
and I hope that they will be helpful to you. 

Yours very truly, / 

'HALBERT 0. WOODWARD 
Chief Judge 
Northern District of Texas 

Attachment 
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REVIEW OF DRAFT COPY OF GAO STUDY OF U. S. PAROLE COMMISSION 

Violations - Arrests and Technical Violations 

The auditors state that time frames are needed for the reporting of 
parole violations and specific criteria are needed for requesting war- 
rants for the arrest of parole violators. They further ask for "specific 
criteria for determining what constituia6 ci v;vlcltfon of special con- 
ditions of parole." I will discuss these issues separately. 

I agree that the time frames for the reporting of arrests should be 
agreed upon between the commission and the probation divison. In 
practice, however, probation officers are well aware that the commission 
seldom issues a warrant until final adjudication of the crime result- 
ing in the arrest. Since this is a slow process the probation officer 
feels no urgency to report minor arrests (or even more serious arrests 
where the parolee denies his guilt). This should be changed, however, 
and time frames established for the reporting of arrests. 

The other two issues, developing specific criteria for probation officers' 
use in requesting warrants and specific criteria for determining what 
constitutes a violation of special conditions of parole cannot be as 
clearly defined as GAO auditors would like. It is up to the supervisors 
in the probation offices to determine through regular audits (a minimum 
of once per six months under our present system of biannual case reviews) 
that probation officers have properly reported violations of special 
conditions or have requested warrants in those cases where it is indi- 
cated. The work of a probation officer is not an exact science. It 
is not possible to write rules which cover every human situation in the 
"parade of terribles" the auditors use to illustrate failure to report 
violations of special conditions. 

Most of the cases cited as bad examples are drug cases. The supervision 
of drug addicts in the aftercare program is again not an exact science. 
In one case auditors complained that a client had missed nine appoint- 
ments at the drug aftercare center during a ten-month period. They 
obviously considered this a violation of the special condition to par- 
ticipate in a drug aftercare program. The fact of the matter is, if 
the individual was on a reporting schedule of one visit per week, she 
actually made 32 visits to the drug clinic during that ten months. If 
a clean urinalysis was obtained at each of those visits, the probation 
officer may have been entirely correct in recommending release from the 
program. If a probation officer chose to have a warrant issued for all 
the technical violations of the persons in our drug aftercare programs, 
there would be no one in the drug aftercare programs. These are manipu- 
lative persons with a long history of drug addiction, in most instances, 
and the probation officer must call upon his experience, the experience 
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of the aftercare counselors, and the experience of his own supervisors 
to make judgments as to when an addict has gone too far. The same set 
of circumstances for two addicts may constitute, correctly, a different 
end. The history of the addict, other social factors in his daily life, 
including but not limited to his job stability, choice of associates, 
and predisposition to violence when using drugs must be taken into 
consideration. 

Witness Protection Cases 

One of the problems with a report like this from GAO is it acts as if 
the function audited was a static function when actually it is changing 
at all times. For instance, parolees under the witness protection pro- 
gram are presently coming under supervision as suggested in the report. 
Our experience has been that these parolees should be under supervrsion 
and, in fact, have involved themselves in some highly questionable 
activities because they were not under active parole supervision. 

Early Parole Release For Superior Program Achievement 

With regard to the matter of granting early release for "superior pro- 
gram achievement" in an institution, 1 would suggest that instead the 
Parole Commission should clarify its position on retarding parole be- 
cause of "inferior program achievement". There is no need, in my 
opinion, to advance release dates. They are sufficiently lenient under 
% a &&lines. There is sufficient flexability under the guidelines. 
Instead, I would recommend that the commission look very closely at 
penalizing inmates by severely retarding release dates when the inmate 
gets involved in violating the rules of the institution. Good insti- 
tutional adjustment may not predict good postrelease adjustment but 
poor adjustment within a closed institution certainly suggests that 
the same individual will not exercise sufficient self-control to make 
it in the community. One of the most effective tools for inmate con- 
trol is lost when there is no penalty by the Parole Commission for 
committing rule infractions including criminal offenses within the 
institution. This matter represents a weakness in the Parole Commission's 
present policies. 

Adequacy Of Presentence Information 

In the section analyzing the adequacy of presentence reports for use 
by the Parole Commission in determining the salient factor score and 
offense severity, the auditors indicate that 140 out of 342 presentence 
reports were inadequate. As I recall, use of the weight and purity of 
drugs in the offense severity calculation began September 1, 1979. It 
is now standard procedure to include this in all presentence reports 
because it is known that the Parole Commission needs it. In 1979, the 
year studied in this report, this information had not been required 
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previously or was a relatively new requirement. As soon as a request 
came from the Parole Commission that this information be included, it 
was done, at least in this district. By choosing to study the year 1979, 
cases analyzed were not a fair sample. 

Two factors can be used to judge the adequacy of the presentence reports 
in this district for use by the Parole Commission. One is the frequency 
of their request for additional information and the second is their 
direct comments regarding our presentence reports. We receive very 
few requests for additional information in this district. Comments 
from commission officials to this c?~ic~r h,,.. L,,.; L:;aL ;:L prcdYuca the 
best reports in the region. The auditors take note of the fact that in 
the Dallas Division we have a specialized presentence unit and are meet- 
ing on a regular basis (twice annually) with commission officials to 

discuss inadequacies or problems related'to presentence reports. This 
open communication as well as the ease in training a smaller group of 
officers to write presentence reports has improved the quality of the 
presentence reports in the Dallas Division of the Northern District of 
Texas. 

Record Of Sentencing Hearings 

Auditors indicate a need for a record of sentencing hearings to be trans- 
mitted to the Parole Commission. After 17 years of attending sentencing 
hearings, I cannot agree with this recommendation, even though some 
district courts are beginning to do so. The judge adequately informs 
the Parole Commission of what he thought of the facts brought out in 
these sentencing hearings by the sentence that he gives. The AO-235 
allows the judge to transmit any other information which he chooses to 
transmit. For commission personnel to take the tremendous amount of 
time it would take to read all of the transcript from the sentencing 
hearing would, in my judgment, be a waste of time. 

In this distirct the prosecutor makes no presentation at the sentencing 
hearing in 95 percent of the cases. Most of the testimony at the 
sentencing hearing comes from character witnesses and relatives. An 
inmate could present the Parole Commission letters of character reference 
and a letter or two from his relatives and serve just as important a 
function, in my opinion, as a transcript of the testimony of these 
character witnesses at sentencing. 

Corrections In The Presentencf? Report 

Auditors suggest that the court on the AO-235 should make a reference 
to errors in the presentence report which are challenged by the client 
or the attorney at sentencing. The commission would be better served 
if the practice in this district were followed wherein any factual errors 
in the presentence report are corrected in writing. This occurs very 
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seldom since the report is reviewed by the inmate and his attorney prior 
to sentencing but where it becomes necessary, these changes are made. 
The document which is in the inmate's file after sentencing should be 
a presentence report free of error as agreed so by the court at the 
time of sentencing. The Parole Commission and the Bureau of Prisons 
should not be placed in a position of continuing to argue the merits 
of the facts in the presentence report months or years after sentencing. 

SpeciEicity In Parole Matters 

Throughout the report the auditors appeal for "more specific criteria" 
or methods to "assure equitable and consistent treatment for violators". 
The truth is parole supervision is not an exact science. Efforts to 
make .nore equitable parole decisions through the use of guidelines have 
resulted in frequent long-running disputes between inmates anl parole 
officials resulting in appeals within the commission and to the courts. 
These disputes frequently center on whether or not they get nine points 
or ten points on a scoresheet and/or whether or not they are Greatest 
II or Greatest I on another scoresheet. The fact is, very little effort 
to better himself is required of an inmate in the Bureau of Frisons. 
As long as he does not seriously violate the rules at the institution, 
he does not have to do much of anything while serving his sentence. 
This trend toward guidelines to control disparity and accountability 
for every jot and tittle in the scoring system focuses the attention 
of the client on the system when what is needed within the prison 
experience and the parole experience is a concentration on the actions 
of the inmate. It is a further emphasis upon the rights of the indi- 
vidual as opposed to the responsibilities of the individual, an argument 
which is longstanding and will not be solved as a result of this audit. 

Search And Seizure 

My final comment has to do with the matter of search and seizure. It 
is my opinion that the probation officer needs only one clarification 
of the Parole Commission's policy. When a probation officer visits the 
home of a parolee and finds substances or articles which are obviously 
a violation of the parole rules (hypodermic needles, marijuana, guns, 
etc.), he should have the authority to seize these without fear of some 
type of retaliation through the courts or the commission by the parolee. 
This probably happens in the Northern District of Texas (39 probation 
officers) once a year. I have seen probation officers in other districts 
demonstrate the method by which they systematically search the home of 
a probationer with full authority from their court. To use a probation 
officer for this function is, in my judgment, a mistake. To grant broad 
powers to the probation officer in search and seizure falls under the 
category of "fixing something that ain't broke". 
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UNITED STATES DISTRICT COURT 
NORTHERN DISTRICT OF GEORGIA 

75 SPRING STREET. S. W. 

ATLANTA, G.EORGIA 30303 

CHARLES A. MoYE. JR 

CHISF JUDGE 

March 10, 1982 

Mr. William J. Anderson 
Director 
United States General Accounting Office 
General Government Division 
Washington, D. C. 20548 

Dear Mr. Anderson: 

In order to obviate the problem of maintaining the 
document, I am returning, without comment, the draft of 
a proposed report concerning "Better Management and 
Legislative Changes are Needed to Improve Federal Parole 
Practices.' Its contents have been noted by the judges 
of this Court. 

Very truly yours, 

Charles A. Moye, Jr. 

Enclosure 
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cH*MlhER* OF 
JOHN V. SINGLETON 

CHIEF JUOGE 

UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF TEXAS 

UNlTeo STATES COURTHOUSE 

HOUSTON. TEXAS 77002 

March 15, 1982 

Mr. William J. Anderson 
Director 
United States General Accounting Office 
Washington, DC 20548 

Dear Mr. Anderson: 

I have reviewed the draft of a proposed report to Senator Sam Nunn 
entitled, "Better Management and Legislative Changes Are Needed to Improve 
Federal Parole Practices." Our Chief Probation Officer has also reviewed this 
draft and has submitted his comments to Mr. William A. Cohan, Jr., Chief of the 
Division of Probation of the Administrative Office of the United States Courts. 
A copy of his letter to Mr. Cohan is attached. 

As the Chief Judge of the Southern District of Texas and as a member 
of the Judicial Conference of the United States, I have several comments to make. 

1. One of the statements contained in the report reads: "Judges 
seldom communicate any information about LLILALL *L'-- ;cas~i~~ for seiectlng the 
sentence imposed." I certainly would be opposed to a judge being required to 
give any reason why he selected a particular sentence to be imposed upon a 
person convicted of a crime. In the first place, there is a difference between 
the sentencing procedures in the federal courts and in many of the state court 
systems. In the federal courts, the sentence is solely the responsibility of 
the judge. In many state court systems, including Texas, where there has been 
a trial, the sentence is imposed by the jury that heard the underlying case. I 
am firmly opposed to "jury sentencing." Juries cannot be given the necessary 
background information to arrive at an intelligent decision. Second, the judge 
is sentencing a person not a crime. For that reason, disparity of punament ---- 
(sentences imposed) should be readily understood. 

2. On page 124, the report recommends that flow of information 
be improved between the Parole Commission and prosecutors, probation officers, 
judges, and correctional staff. I certainly jcin in iilis recommendation. 

3. Also on that page is the recommendation that the Judicial Conference 
propose amendments to Rules 11(c) and 32(c)(3). I do not understand the necessity 
for any amendments. Rule 11 details what must be done when accepting a guilty 
plea, and it requires that the court must do certain things in open court with 
the defendant present and under oath, to ensure that the defendant understands 
the nature of the offense, the punishment, his rights, etc. I do not see that 



APPENDIX X APPENDIX X 

Mr. William J. Anderson 
Page 2 
March 15, 1982 

this rule could be improved to ensure the defendant is thoroughly informed. I am 
not familiar with what information is considered by the Parole Commission and 
I am not at all certain that that is a function of the federal judge. Rule 32(c)(3) 
is mandatory in that it states that the probation service of the court shall make 
a presentence investigation and that before imposing the sentence the court shall 
upon request permit the defendant or his counsel to read the report, etc. Certainly, 
in this district, as you will note from our Chief Probation Officer's report to 
Mr. Green, we have a district-wide order requiring that the defendant be made aware 
of this right before sentence is imposed. I am certainly not aware that any 
judicial district refuses to supply presentence investigation reports upon request 
in the face of the mandatory requirement of Rule 32(c)(3). 

4. I concur in the recommendation contained on pages 160 and 161. 

Thank you for giving me the opportunity to comment upon the draft of 
the proposed report. 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF TEXAS 

PROBATION OFFICE 

March 3, 1982 

P05T OFFICE BOX 308 

POST OFFICE BOX 52 

RIO GRANOE CITY 78582 

POST OFFICE BOX 474 

SAYTOWN 77520 

S”,TE 30s 3307 W DAVIS 
CONROE 77304 

PLLIBE IIL.L. TO 

Houston 

Mr. William A. Cohan, Jr. 
Chief of the Division of Probation 
Administrative Office of the U. S. Courts 
Washington, D. C. 20544 

Dear Mr. Cohan: 

As per your instructions in letter dated February 26, 1982, I 
have reviewed a draft copy of the GAO Report entitled II Better 
Management and Legislative Changes are Needed to Improve Federal 
Parole Practices." My comments are as follow: 

Presentence Reports Did Not Contain Complete Details of the 
Nature and Circumstances of the Offense and Characteristics 
of the Offender ( page 81) 

It is reported that over 51% of the presentence reports reviewed 
in this district by GAO' were adequate for the needs of the Parole 
Commission. Of the reports that were found to be inadequate, 
I wonder if some of them may have been on Mexican Nationals who 
were convicted on our Mexican Border and the Probation Officers 
were unable to verify the defendant's prior employment in the 
Republic of Mexico. Nevertheless, I am confident the percentage 
of adequate reports is greater at the present time. 

Some Judicial Districts Refuse to Make Adequate Presentence and 
Post Sentence Reports Available (page 88) 

To my knowledge, we have never refused to cooperate with the 
Commission in making available adequate presentence or post sentence 
reports. 

Procedures which Insure Better Disclosure of Presentence Reports 
Need to be Developed (page 110) 

Since August 10, 1981, our district has followed a district-wide 
disclosure policy, same attached and identified as District Policy 
Statement # 81-4. Of course, this district-wide policy was not 
in effect at the time of the GAO Review. 
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I do not take exception to the balance of the GAO Report. However, 
I am confident that our operation in the Southern District of Texas 
has improved since the 1980 review by GAO. Several areas identified 
by GAO as needin.g improvement will be looked into for purpose of 
correcting same. 

Please instruct me if I may be of further service regarding this 
or other matters of mutual concern. , 

Yours truly, 

Enclosure 

,;Louis G. Brewster 
\ ,.' Chief U. S. Probation Officer 
\---A" 
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WClT ncc’-E BOX 308 
BROWNSVILLE 76520 

LOUIS G. BREWSTER 
CMILF PISRATION OFFICER 

POZT OFFICE BOX 6,207 
“0”STON 77208 

UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF TEXAS 

PROBATION OFFICE 

August 7, 1981 

POST OFFICE BOX 2623 
CORPUS CHRISTI 76403 

POST OFFICE BOX 547 
LAREDO7Boao 

POST OFFICE BOX 2670 
GALVESTON 77550 

I16 FED. BLDG.. 320 N. MAtN 
MCALLEN 78501 

POST OFFICE BOX 62 
RIO GRANDE CITY 78582 

POST OFFICE BOX 474 
BAYTOWN 77520 

SUITE 305. 3307 W. DA”15 
CONROE 77304 

HOUSTON 

Honorable John V. Singleton, Jr, 
Chief United States District Judge 
Southern District of Texas 
Houston, Texas 77208 

Re: COURT POLICY FOR DISCLOSURE 
OF PRFSENTENCE REPORT 

Dear Judge Singleton: 

Rule 32(c)(3) does not provide for automatic disclosure .of a pre- 
sentence report, but only for disclosure "upon request". Realizing 
that it is the general policy of our Court to allow disclosure of 
the report prior to sentencing, I am proposing the following steps 
to be taken by the Probation Service, for the Court's consideration: 

Formal Notice to Defense 

The Probation Office will notify the defense attorney and defendant 
of the availability of the presentence report for defense review. 
Notification will be made in writing. 
is but a few days away, 

In cases where sentencing 

defense attorney. 
notification may be made by telephone to the 

Place of Disclosure 

When the defendant is at liberty on bond, a copy of the report will 
be available for inspection in the Probation Office. When the defenda 
is in jail, the defense attorney will be permitted to hand carry a 
copy of the report to the jail ,.for review by the defendant, provided 
that the defense attorney agrees not to give or show the report to 
anyone else and agrees to return the report to the Probation Office 
prior to 5 p.m. on the same date. In division courts, other than the 
Houston Headquarters Division, the Chief Probation Officer will 
determine from the judges what time limitations their respective 
courts wish to impose on defense attorneys borrowing reports to be 
reviewed at the county jail by their clients. 

1t 
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Honorable John V. Singleton 2 August 5, 1981 

Reproduction of Report 

The defense will not be allowed to reproduce part or all of the 
report, unless the Court so explicitly orders. However, the defense 
may take notes, but not to the extent that substantial portions of 
the report are copied verbatim. Prior to the defense review of the 
report, the defense will be made aware that reproduction of the 
report may result in a contempt of court order. 

S. Probation Officer 

LGB/nl 

Approved by: 

Honorable John V. Singleton, Jr. 
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DATE: 

REPLY TO 
ATTN OF: 

SUBJECT: 

TO: 

APPENDIX x 
UNITED STATES GOVERNMENT 

memorandum August 10, 1981 

CuSPO'Louis G. Brewster WY-- 

DISTRICI' POLICY STATEMENT No. 81-4 

P~FORDISCLCSLJREOFPRE!3WD3CE REPORT 
PRIORTOSmCING 

All SUSPO'S 

On 8-7-81, Judge Singletin approved a proposal submitted by Chief Brewster 
in letter dated that same date regarding the 0ourt policy for disclosure 
of presentence reports prior to kenterkng. Please refer to that letter 
which covers forrral notice to ffie defense of availability of the report 
for review,< sets the place of disclosure for defendants on bond or 
jail and restricts the reproduction of the report. 

'E?ORMALNCYl?ICE 'IODEFENSE 

The officers who coqlete a presentence report for our district will 
be responsible for notifying the defense of the report's availability- 
for review. One.of the form letters already drawn up to give formal notice 
maybeutilized. If sentencing is but a few days away and notice by letter 
seems unadvisable, a phone call to the defense attorney would be proper, 
provided that we documen t in the file that the defense attorney was 
telephonically given notice. 

PLACE OF DISCLOSURE 

The probation -office will-be the place for review of the report should the 
defendant be at liberty. When the defendant-is in jail, the defense attorney 
may check out a copy of the report and hand carry it to the defendant. 

Once the defendant or the defense attorney responds to notice .of the avail- 
ability of the report for inspection, the form entitled "Acknowledgnent 
Before Reading Presentence report" should be read and signedby the party 
wishing to review the report. 
place his initials and the 

The officer disclosing the report will then 
date on the form and may then disclose the reprt. 

(A &py of the Acknowledgnwt fom is to be sent to the U. S. Attorney's 
Office so theymaybetide aware that the reporthasbeenread by the defense 
and is ready for review by the gov errment.) The disclosing officer will be 
responsible for seeing that once review of the report is completed in the 
probation office, the report is returned by the reviewing party. When the 
report is lent out for review in jail, the disclosing officer is responsible 
for seeing that the staffrrx3nkrwhoreceives the report back fran the 
defense attorney dcxxmen t-sits retumby signing their name and thetirne 
thatthereportwasreturned, 
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We sImuld enamrage the defense to m&e us aware.af any .chaJlenge alleging~ 
an indccuracyor short&g in the reportinorder thatw2mayresearch 
the defense claim prior to sentencing. Asupplemntalreport to the Court 
wmldbe in order shouldwz subsequently determine scmemerit to adefense 
challenge. 

Although the defense cannot reproduce the reprt, unless authorized by the 
court, the defense may take notes,- but not to the extent that substantial 
pxtions of the report are copies verbatim. Violations of the court policy 
should be staffed with a SUSFO and thereafter re&xted to the appropriate 
court. 

LGB/nl 
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PO*, GFFICL LOX 306 

~scv.‘NSVILLC 76620 

POST OFFICE BOX 2622 
CCRP”S CHRlsyl ‘S402 UNITED STATES DISTRICT COURT 

SOUTHERN DISTRICT OF TEXAS 

PROGATtON OFFICE 

POST OFFlCE BOX 547 
L*RcDO7a040 

POST OFFICE BOX 2670 
GALVESTON 775SO 

t’ls FED. BLDG.. ¶20 N. MAIN 

“CALLEN 76SOf 

Fornal Kotice of PSI Availability to Defense 

Defendant on fjond - Letter addressed to defendant - --~ 
with copy to defense attorney 

Formal !Jotice Letter and PSI are to be typed at the 
szme time. 

POST OFFICE BOX 62 
RIO GRhNDE CITY 70562 

POST OFFICE BOX 474 
BAYTOWN 77620 

SUITE 305. ,107 w. DAVIS 
CONROE 77304 

Dear: 

Please be advised that your presentence report has been completed 
and submitted to the Court.' The Court wishes to encourage you and 
your counsel to review the report, pursuant to Rule 32(c) of the 
Federal Rules of Criminal .Procedure, in the U. S. Probation Office. 
Our office is open Monday - Friday, 8:30 a.m. to 5 p.m. Although 
an appointment is not necessary, it is recommended that you notify 
my office, phone No. as to when you plan to 
inspect the report in oraer that either my supervisor or I may 
be available to answer any questions you may have. 

------L After reading tilti LIZ:~-'~~L, should you or your counsel feel that 
an inaccuracy or shortcoming in the report has been discovered, 
please advise me of same in order that I may research your challenge 
prior to the sentencing date. 

Yours truly, 

U. S. Probation Officer 
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UNITED STATES DISTRICT COURT 

‘or-ma1 !Gotice of PSI Availability to Defense 

efendant in Jail - Letter addressed to defense attornev 
.‘ 

with copy to defendant 

‘ormal Notice Letter and PSI are to be typed at the same time. 

Dear: 

Please be advised that the presentence report on your client has 
been completed and submitted to the Court. The Court wishes to 
encourage you and your cl.'ent to review the report, pursuant to 
Rule 32(c) of the Federal Rules of Criminal Procedure, in the 
u. s. Probation Office. Our office is open Monday - Friday, 
8:30 a.m. to 5 p.m. Although an appointment is not necessary, 
it is recommended that you notify my office, phone No. I 
as to when you pian to inspeGJ1 i;re Leport in order that either 
my supervisor or I may be available to answer any questions you 
may have. Should your client be in custody, you may check out a 
copy of the report at our office and hand carry same to your client 
in jail, provided that you agree to maintain possession of the 
report yourself, agree not to show or give the copy of the report 
to anyone else, and agree to return the report to our office by 
5 p.m. on the same date. 

After reading the report, should you or your client feel that an 
inaccuracy or shortcoming in the report has been discovered, 
please advise me of same in order that I may research your challenge 
prior to the sentencing date. 

Yours truly, 

u. s. Probation Officer 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF TEXAS 

.=ROGhTION OFFICE 

'ormal Notice of PSI Availability to Defense 

Jefendant on Bond With Complete PSI Done By 
Another Office - Letter addressed to ae:endant . 
b:ith"copy to defense attorney 

POST OFFlCC ROX ^Gil 
CORPUS CWRlST, 7Fc.03 

POST OFFlCE box 547 
LAGESO 7no*o 

POST OFFlCE 80X 2670 
GALVESTON 77sso 

. 
1,s FED BLDG.. 320 N MAIN 

MCALLEN 7eso1 

POST OFFICE VOX 52 
RIO GRANDE CITY 7e.ss2 

POST OFFICE BOX 474 
BAYTCWH 77520 

SUITE 305. 3307 w. DAVIS 
CONROE 77304 

Wrmal Notice Letter and PSI are to be.typed at the 
same time. 

Dear: 

Please be advised that your presentence report has been completed 
and submitted to the Court. The Court wishes to encourage you 
and your counsel to review the report, pursuant to Rule 32(c) 
of the Federal Rules of Criminal Procedure, in the U. S. Probation 
Office. Our office is open Monday - Friday, 8:30 a.m. to 5 p-m. 
Although an appointment is not necessary, it is recommended that 
you notify my office, phone iGo. 
plan to inspect the report in order that either rky 

as to when you 
supervisor 

or I may be available to answer any questions you may have. 

USPO of our office 
also has a copy of the presentence investigation report in your 
case. If you wish, you may make arrangements with him to review 
the report in his office. 

After reading the report, should you or your counsel feel that 
an inaccuracy or shortcoming in the report has been discovered, 
please advise me of same in order that I may research your 
challenge prior to the sentencing date. 

Yours truly, 

u. s. Probation Officer 
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3py to ti. S. Attorney once form 
j signed by defendant or defense attorney. 

ACKNOWLEDGMENT BEFORE READING PRESENTENCE REPORT 

Being aware of my right to read the presentence report of 
(Criminal No. 1, 

pursuant to Rule 32(c) and subject to its reservations, I acknowledge 
by my signature herewith that: 

1. 

2. 

3. 

4. 

I may read the report in the Probation Office. 

AS defense attorney with my client in jail, Z may borrow 
a copy of the report from the Probation Office to review 
same with my client. I will not give or show the copy 
of the report to anyone else. I will personally maintain 
possession of the .report until I return same to the 
Probation Office, no later than 5 p.m. on the same date 
that I borrowed the report. 

I am not allowed to reproduce part or all of the report, 
unless the Court so explicitly orders. 
take notes, 

However, I may 
but not to the extent that substantial portions 

of the report are copies verbatim. I am aware that re- 
production of this official court document may result in 
a contempt of court order. 

I understand that any material disclosed to the defendant 
or his counsel shall also be disclosed to the attorney for 
the government. 

Report Disclosed 
by: 

USPO Defendant Date 

USPO Defendant's Attorney Date 

USPO Assistant U. S. Attorney Date 
*The above-mentioned presentence report was returned to probation staff 
member at (a.m. or p.m.) 
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CHAMBERa OF 

CHARLW M. ALLEN 

CHIEF .J”DQE 

UNWED STATES DISTRICT COURT 

FOR THE 

WESTERN DISTRICT OF KENTUCKY 

LOUISVILLE. KENTUCIW 40202 

April 23, 1982 

Mr. William J. Anderson, Director 
United States GPnnral Accming Offizz 
General Government Division 
Washington, D. C. 20548 

RE: Federal Parole Practices 

Dear Mr. Anderson: 

The Chief Probation Officer of this district and 
his staff have carefully reviewed the draft of your 
proposed report. The Chief Probation Officer and his 
staff feel that the GAO have done a thorough and helpful 
piece of work. Except for a few minor errors and omissions 
which the Chief sent to the Cincinnati Office, the report 
is acceptable without significant change. 

We are particularly concerned that procedures for 
supervising parolees released to the Witness Security 
Program have not been developed. The prospects of injury 
or death to persons in the program are manifestly increased 
without established procedures. The development of such pro- 
cedures is urgently needed. 

Sincerely yours, 

//g&.&z~ 
Charles M. Allen 
Chief Judge 

cc: Mr. John M. Mln-phy, Jr. 
Senior Evaluator 

U.S. General Accounting Office 
8112 Federal Building 
Cincinnati, Ohio 45202 

Mr. James L. Hurd 
Chief Probation Officer 
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.,: : 

May 7, 1982 

Mr. William J. Anderson 
Director 
U. S. General Accounting Office 
Washington, D. C. 20548 

Dear Mr. Anderson: 

I have reviewed the GAO Report on the U.S. Parole Comrnis- 
sion and am responding at your request to applicable sections 
that apply to the court's functions. I will refer to specific 
sections in making my comments. 

I. Judges Seldom Communicated any Information to the 
Commission. (p. 96) 

While it is understood that the Commission welcomes the 
court's recommendations, and the Administrative Office Form 
235 is the appropriate vehicle for providing perceptions and 
intormation that may influence Commission decisions, its use 
is best left to the discretion of the individual judge. If a 
transcript of the sentencing proceedings is forwarded to the 
Parole Commission as recommended in the discussion in the next 
section, the judge's views about the defendant and his offense 
will in most instances be obtained. 
does, however, 

In our district, the form 
accompany all presentence reports submitted to 

the court except where judges have specifically directed other- 
wise. 

II. Other Information was not Obtained. (P. 106) 

As noted in the report, this court sends copies of the 
sentencing transcripts to the Commission when the defendant 
has received a prison sentence of two years or more. We en- 
courage tne adoption of this procedure on a nation-wide basis, 
and we strongly urge the Committee on the Administration of 

,the Probation System of the Judicial Conference to recommend 
the necessary rule changes to mandate this practice. 

III. Assurance is Needed that Defendants will be Apprised 
of the Information that will be Considered by the 
Commission. (p. 107) 

Rule 11(c) of the Federal Rules of Criminal Procedure 
should not be amended to require judges to advise the defendants 

254 



APPENDIX XII APPENDIX XII 

Mr. William .I. Anderson 
Page 2 
May 7, 1982 

of the Commission's practice of considering, along with the 
offense of conviction, other charges dismissed through a plea 
agreement. 

The probation report includes information concerning the 
charges that are to be dismissed so that the defendant and his 
attorney know that this information is before the judge and 
will be taken into consideration by him in fashioning his 
judgment. From my experience, I do not sense that any defen- 
dant or lawyer has been misled in this regard. Furthermore, in 
this district, the presentence report submitted to the court 
and disclosed to counsel and defendant includes an estimate of 
a defendant's salient factor score figured from the Commission's 
guideline application manual. A Sentencing and Parole Data 
sheet appended to the report outlines current national and 
Northern District of California sentencing and parole data 
tables and an estimate of time to be served based upon the 
Commission's crime severity guidelines and the salient factor 
score. Consistent with the Commission policy, these estimates 
take into account total offense behavior which may include in- 
formation not in the counts on which the defendant has been 
convicted. 9ur practice appears to be an ap:~)~~~~~ vnnv;ate method of 
making the court, the defendant and counsel for the defendant 
and the government aware of the parole prognosis and the fact 
that the defendant's entire criminal conduct will be considered 
by the Commission. 

IV. Procedures Which Assure Better Disclosure of Pre- 
sentence Reports Need to be Developed. (p. 110) 

Although Rule 32(c)(3) of the Federal Rules of Criminal 
Procedure does not provide for mandatory disclosure of the pre- 
sentence report to both the defendant and his/her counsel prior 
to sentencing, the practice in the Northern District of Cali- 
fornia is to make the presentence report available for review 
upon request by the defendant and the attorneys of record at 
any time prior to sentencing after the court has received the 
report. Generally speaking, the report is available for review 
no later than two working days before sentencing. At the time 
of initial referral,to the Probation Office, the defendant and 
counsel are made aware of the availability of the presentence 
report at the Probation Office prior to sentencing. This noti- 
fication ensures that the defendant and counsel are permitted 
a careful and private reading of the report with time to dis- 
cuss and verify information or to challenge the report's con- 
tents. The Probation Office is developing a procedure to allow 
timely and thorough review of fne presentence report by incar- 
cerated defendants. 
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We do not support the provisions of House Bill 6915, which 
would require furnishing a copy of the presentence to defendant 
and counsel at least five days prior to sentence. The general 
practice in this district is to allow four weeks for the prep- 
aration of a presentence report. Extending this period to 
accommodate the five-day rule requirement would delay sentenc- 
ing for an additional week and penalize defendants in custody. 
The practice of requiring that the report be available without 
providing additional time for preparation would result in 
overly expedited investigations which would affect the complete- 
ness of the report, the Probation Officer's ability to verify 
information used in the report and the amount of time available 
for the defendant to evaluate the report's accuracy. Tradi- 
tionally, our courts have permitted sentencing dates to be 
continued, upon defendant's request, to allow for in-depth 
challenges to the presentence report. 

Where there are allegations of factual inaccuracy in a 
presentence report, it is the general policy of this district, 
whenever possible, to correct identifiable errors prior to the 
sentencing hearing. In any event, prior to or subsequent to 
sentencing, a corrected page or pages will be substituted in 
the presentence report and the Probation Officer will assure 
that the corrected report only will reach the Bureau of Prisons 
and the Commission. We have required by local rule that the 
corrected page or pages be substituted before the presentence 
report is forwarded to the Bureau of Prisons and the Commission. 

I appreciate having the opportunity to make these 
comments. 

Chief Judge 

ojm 

copy: Mr. Mike Murphy 
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March 18, 1982 

Mr. William J. Anderson 
Director 
United States General Accounting Office 
Washington, D. C. 20548 

Dear Mr. Anderson: 

Thank you for your letter transmitting the proposed 
report to Senator Sam Nunn entitled, "Better Management 
and Legislative Changes Are Needed To Improve Federal 
Parole Practices." 

I am coordinating my response with that of the Director 
of the Administrative O.ffice of the United States Courts. 
Our jcint response should be in your hands no later than 
April 12, 1982. 

cc: Mr. William E. Foley 
Director 
Administrative Office of the 

United States Courts 
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GUIDELINES FOR DECISION-MAKING 
[Ctidslfmes for Decision-H&in& Custonuy Total Tims to ba 

Served before Releaee (includiag jsil time)) 

OFFENSE CHARACTER1ST~cS : 
Severity of Offense Rebavior 

(Example8) 

-.. 
LOW 

’ OPPENDER UMRACTERISTICS: Parole Proanosio 
. 

: 
cw;“t rector 

‘wry Good cad ?air POO? 
‘(11 to 9) (8 to 6) (5 to 4) (3 to 0) 
* 

-iiicohol or Cigarette law violations, 
Lncluding tax evasioa (amount 
tax evaded less than $2,OD@ 

of 

Gambling law vfolatioM <no msns- 
serial or proprietary interest) 

Illicit drugs, simple posses~lom 
Uarihuana/haahiah, possession tith 

intent to distribute/sale [very 
smell scale (c.&, Lees than 
10 lb@. of marfhua~/le~ than 1 
lb. of hsshish/lese thaa .Ol liter 
of hash oil)] 

Property offenses (theft, income tax 
evasion. or simple porseaaion of, 

I 

. ADuLTRMct 

. 
i C-6 6-9 !4-1% 12-16 
* monthe months monthw monthm 
. 
e,,,,,,,,,,,,,,,,,..,,,,‘,--- 
. 
* 
; 

(TolRtl MWS)’ 

e ( <-6) a-9 1 (b-m (12-N) 
’ months months monthp l omihm 
. 
* 

stolen propertyj lek than $2.000 * 
LOU HODERATE . 

Counterfeit currency or other msdaua ’ 
of e%ChAnga 1 (passing/possesa&onj 
less than $2,000] 

.‘I 

Drugs (other than specffically cats- .’ 
gorised), possession with’intcnt . ADULT RMRX 
to distribute/sale [very smsll , 
scale (e.g., less than 200 dosee)) * <-8 8-12 .12-16 16-22 

Harihusna/hashfsh, possassion with * months months months months 
intent to distribute/sale [small ’ 
scale (a.&, lo-49 lbs. of mari- * 
huana / 14.9 lbs. of hashish / * 
.Ol-.04 liters of hash oil)] I 

Cocaine, possession with fntent to * 
distribute/sale [very small scale ' 
(e.g., less than 1 gram of 100% I,,..,,------ ------..------- 
purity, or equivalent amount)) . 

Gambling law violations - managerial ’ 
or proprietary interest in small ’ 
scale operation [e.g., Sports 9 
booka (estimated daily gross less ’ 
than $5,000); Horse books (estimated ’ (YOUTH RANGIS) 
daily gross less than $1,500); Nuo- * 
bers bankers (estimated daily gross l ( <-8) (8-12) (12-16) (N-20) 
less then $750)] ’ months months months monthe 

Immigration law violations . 
Property offenses (forgery/fraud/ * 

theft from msil/embezzlement/in- ’ 
terstate transportation of stolen * 
Or forged securities/receiving I 
stolen property with intent to * 
resell) less than $2,000 * 

MODERATE * 
Automobile theft (3 cars or less in- * 

volved and total value does not 
exceed $19,999)2/ 

Counterfeit currency or other medium. 
of exchange [(passing/possession) 
$2,000 - $19.9991 

Drugs (other than specifically cate- 
gorized), possession with intent 
to distribute/sale [small scale 
(e.g., 200-999 doses)] 

Ehrihusna/hsshish, possession with 
intent to distribute/sale [medium 
scale (e.g.) SO-199 lbs. of nari- 
huans / 5-19.9 lbs. of hashish / . 
.05-.I9 liters of hash oil)1 

, ADULT RANGE 
* 
* 10-14 14-18 18-24 24-32 
* months months months months 
, 
. 
.,,,,,------,---,,,,,,,,, 
. 
. (YOUTH RANGE) 
* 

* (8-12) (12-16) (16-20) 
* months months months 
. 
* 

( 20-26) 
months 
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very Good c;ood Fair Poor 

(11 to 9) (8 to 6). (5 to 4) (3 to 0) 
NODERATE (continued) 9 

Cocaine, possession with intent to ’ 
distribute/sale [small scale (e.g., ’ 
l-O-4.9 grams of 100% purity. or 
equivalent amount)] - 

Opiates, possession with intent to 
distribute/sale [evidence of 
opiate addiction and very small 
scale (e.g., less than 1.0 grams 
of 100% pure heroin, or equiva- 
lent amount)] 

Firearms Act, possession/purchase/ 
sale (single weapon: not sawed- 
off .shotgun or machine gun) 

Gambling law violaeions - manage- 
rial or proprietary interest in 
medium scale operation [e.g., 
Sports books (estimated daily 
gross $5,000-$15,000); Norse 
books (estimated daily gross 
$1,500-$4,000); Numbers bankers 
(estimated daily gross $750- 
$2 ,OOO)l 

Property offenses (theft/forgery/ 
fraud/embezzlement/interstate 
transportation of stolen or 
forged securities/income tax 
evasion/receiving stolen pro- 
perty) $2,000-$19,999 

I 

, 

* ADULT RANGE 
1 

m 

’ 10-14 14-18 18-24 24-32 
’ months nonths months months 
1 
I 
, 
9 
* 
I_-------,-,,------------- 
‘ 
* 
* 
9 
, (YOUTH RANGE) 
. 
1 

’ (S-12) (12-16) (16-20) (20-26) 
t months months months months 
1 
. 
I 
t 
1 Snuggling/transporting of alien(s) 

HIGH I 
Carnal Knouledgd’ # 

Counterfeit cu;rency or other I 
medium of exchange [ (passing/ I 
possession) $20,000 - $100,0001 ’ 

Counterfeiting [manufacturing I 
(amount of counterfeit currency 9 ADULT RANGE 
or other medium of exchange in- , 
valved not exceedi.ng $lOO,OOO)] ’ 

Drugs (other than specifically ’ 14-20 20-26 26-34 
listed), possession with intent ’ months months months 
to distribute/sale [medium scale ’ 
(e.g., l,OOO-19.999 doses)] I 

Marihuana/hashish, possession with ’ 
intent to distribute/sale [large ’ 
scale (e.g., ZOO-l,999 lbs. of ’ 
marihuana / 20-199 lbs. of hashish / ’ 
.20-1.99 liter? of hash oil)] t 

Cocaine, possession with intent to ’ 
distribute/sale [medium scale 1--------,----,----- 

(e.g., 5-99 grams of 100% purity, ’ 
or equivalent amount)] 1 

Opiates, possession with intent to ’ 
distribute/sale [small scale t 

(e.g., less than S grams of 100% ’ 
pure heroin, or equivalent amount) ’ (YOUTll RANGE) 
except as described in moderate] ’ 

Firearms Act, possession/purchase/ ’ 
sale (sawed-off shotgun(s), ‘(12-16) (16-20) (20-26) 
machine gun(s), or multiple weapons) ’ months nonths months 

Gambling law violations - managerial r 
or proprietary interest in large ’ 
scale operation (e.g., Sports books ’ 
(estimated daily gross more than ’ 
$15,000); Horse books (estimated ’ 
daily grass more than $4,000); , 
Xunhers bankers (estimated daily ’ 
gross more than $2,000)) I 

Involuntary manslaughter (e.g., I 
neglip,ent homicide) I 
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HIGH (continued) 
)lilnn Act (no force - colaercfal 

Very Good Good Fair Poor 

(11 to 9) (8 to 6) (5 to 4) (3 to 0) 
, 
, ADULT RANGE 

p”rp*S&) 
Property offenses (theft/forgery/ 

f raud/embezzlcment/interstate 
transportation of stolen or 
forged securities/income tax 
evasion/receiving stolen pro- 
perty) $20,000 - $lOO,OOD 

Threatening connsunicatlons (e.g., 
mail/phone) - not for purposes of 

9 

* 14-20 20-26 26-34 34-44 
* months months months months 
I,,-,,..-,,-------.. ..a.*----- 
I 
I (YOUTH RANGE) 
9 

‘(12-16) (16-20) (20-26) (26-32) 
’ months months months man chs 

extortion and no other overt act ’ 
VERY HIGH , 

Hobbery (1 or 2 instances) 8 

Breaking and entering - armory 1 

with intent to steal weapons t 

Breaking and entering/burglary - ’ 
residence; or breaking and enter- ’ 
fng of other premises with hostile ’ 
confrontation with victim I 

Counterfeit currency or other medium ’ ADULT RANGE 
of exchange [(passing/possession/ * 
manufacturing) - amount more than I 

$100,000 but not exceeding $SOO,OOO] ’ 24-36 36-48 
Drugs (other than specifically 

listed), possessfon with intent to 
distribute/sale [large scale (e.g., 
~O,QOD or more doses) except as 
described in Greatest I] 

:lartbuana/h&shish, possession with 
intent to distribute/sale [very 
large scale (e.g., 2,000 lbs. or 
nore of marihuana / 200 lbs. or 
more of hashish / 2 liters or 
more of hash oil)] 

Cocaine, possession with intent to 
distributelsalr [large scale 
(e.g., 100 grams or more of 
100X purity, or equivalent amount) 
except as described in Greatest I] 

Opiates, possession with intent to 
distribute/sale [mediun scale or 
more (e.g., S grams or more of 
100: pure heroin, or equivalent 
amount) except as described in 
Greatest I] 

Extortion [threat of physical harm 
(to person or property)] 

Explosives, possession/transportation 
Property offenses (theft/forgery/ 

fraud/embezzlement/ interstate 
transportation of stolen or 
forged securities/income. tax 
evasion/receiving stolen pro- 
per ty) more than $100,000 but 
not exceeding g.SOO,OOO 

?ZEATE~T I 
Aggravated felony (e.g., robbery: 

weapon fired or injury of a type 
normally requiring medical atten- 
t ion) 

Arson or explosive detonation 
[involving potential risk of 
physical in jury to person(s) 
(C.B., premises occupied or 

1ikcIy to b.. occupied) - no 
serious injury occurred] 

’ months months 
t 
, 
* 
, 
t 
, 
I 
1 
I 
9, - - - a. - - - - - 
I 
, 
I 
9 
I 
I 
I 
t 

,.> 

,’ 

48-60 
months 

60-72 
months 

I (YOUTH RANGE) 
I 
t 

‘(20-26) (26-32) (32-40) (40-48) 
’ months months months months 
I 
, 
9 
* 
I 
I 
t 
t 
. 

t 

9 

' 40-52 
’ months 
*, - - - - - 
1 
I 
8 

'(30-40) 
’ months 

ADULT RANGE 

52-64 64-78 78-100 
months months months 

s--m-----e.--“Ms.--^.. 

(YOUTH RANGE) 

(40-50) 
non ths 

(50-60) 
months 

(60-76) 
months 
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GREATEST I &ntinued) 
Drugs (other than specifically 

listed), possession with 
intent to distribute/sale 
[managerial or proprietary 
interest and very large scale 
(e.g., offense involving more 
than 200,000 doses)] 

Cocaine, possession with intent to 
distribute/sale [managerial or 
proprietary interest and very 
large scale (e.g., offense 
involving more than 1 kilogram 
of 100% purity, or equivalent 
amount)] 

Very Good Good Fair Poor 
(11 to 9) (8 to 6) (5 to 4) (3 to 0) 

I 
I 

, 

t 

I 

I 

I 

9 

* 

1 

* 40-52 
’ months 
* 
* 
I 
* 
1 
, 
I, - - - 
* 
, 
I 
, 
I 
t 
, 
, 

‘(30-40) 
’ months 
1 
* 
t 
t 
1 
1 
1 

ADULT RANGE 

52-64 
months 

64-78 
months 

7%1uQ 
months 

Opiates, possession with intent 
to distribute/sale [managerial 
or proprietary interest and 
very large scale (e.g., offense 
involving more than 50 grams of 
100% pure heroin, or equivalent 
amount)] 

Kidnaping [other than listed in 
Greatest II; limited duration; 
and no harm to victim (e.g., 
kidnaping the driver of a truck 
during a hijacking, driving to 
a secluded location, and releas- 
iilg victin unharmed)] 

Robbery (3 or 4 instances) 
Sex act- force (e.g., forcible 

rape ?r h!ann .Act (force)! 
Voluntary manslaughter (unlawful 

killing of a human being without 
malice; sudden quarrel or heat 

(YOUTU RANGE) 

(40-50) 
months 

(50-60) 
months 

(60-76) 
months 

of passfon) 
GREATEST 11 I -.~ 

Xurder I ADULT RANGE 
Aggravated felony - serious injury ’ 

(e.s., rohbery: injury involving ’ 52+ 64+ 78+ 100-b 
substantial risk of death or pro- ’ months months months months 
tracted disability, or disfigurement)‘- - - - - - - - - - - - - - - - - - - - - - - - - 
or extreme cruelty/brutality toward * (YOUTH RANGE) 
victim I 

Aircraft hi jacking ‘(40+ 1 (50+ 1 (60+ 1 (76+ ) 
Espionage ’ months months months months 
Kidnapping (for ransom or terrorism; ’ 

as hostage; or harm to victim) 1 Specific upper limj.ts are not provided due to 
Treason I the limited number of cases and the extreme 

I variation possible within category. 
I 
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A. These guidelines are predicated upon good institutional conduct 
and program performance. 

B. If an offense behavior is not listed above, the proper category 
may be obtained by comparing the severity of the offense behavior 
with those of similar offense behaviors listed. 

C. If an offense behavior can be classified under more than one 
category, the most serious applicable category is to be used. 

D. If an offense behavior involved multiple separate offenses, the 
severity level may be increased. 

E. ln cases where multiple sentences have been imposed (whether 
consecutive or concurrent, and whether aggregated or not) an 
offense severity rating shall be established to reflect the oveg- 
all severity of the underlying criminal behavior. This rating 
shall apply whether or not any of the component sentences has 
expired. 

OTHER OFFENSES 

(1) Conspiracy shall be rated for guideline purposes according to the 
underlying offense behavior if such behavior was consummated. If 
the offense is unconsummated, the conspiracy will be rated one 
step below the consummated offense. A consummated offense 
includes one in which the offender is prevented from completion 
only because of the intervention of law enforcement officials. 

(2) Breaking and entering not specifically listed above shall 
normally be treated as a low moderate severity offense; however, 
if the monetary loss amounts to $2,000 or more, the applicable 
property offense category shall be used. Similarly, if the mone- 
tary loss involved in a burglary or breaking and entering (that 
is listed) constitutes a more serious property ofEense than the 
burglary or breaking and entering itself, the appropriate proper- 
ty offense category shall be used. 

(3) pianufacturing of synthetic drugs for sale shall be rated as not 
less than very high severity. 

(4) Bribery of a public official (offering/accepting/soliciting) or 
extortion (use of ofEicia1 position) shall be rated as no less 
than moderate severity for those instances limited in scope 
(e.g., single instance and amount of bribe/demand less than 
$2C,OOO in value); and shall be rated as no less than high sever- 
ity in any other case, In the case of a bribe/demand with a 
value in excess of $100,000, the applicable property offense 
category shall apply. The extent to which the criminaL conduct 
involves a breach of the public trust, therefore causing injury 
beyond that describable by monetary gain, shall be considered as 
an aggravating factor. 

(5) Obstructing justice (no physical threat)/perjury (in a criminal 
proceeding) shall be rated in the category oE the underlying 
offense concerned, except that obstructing justice (threat of 
physical harm) shall be rated as no Less than very high severity. 

(6) ~IiSpriSion of felony Shall b e rated as moderate severity if the 
underlying offense is high severity or above. 
@f[ensc is moderate severity or less, 

If the underlying 
it shall be rated as Low 

severity. 

(7) Iliirboring a 

under 1yi.n;; 
fugitive shall be rated as moderate severity if the 

OfEcnsr, is 
clffense is high severity or above. If the underlying 

it shall bc rated as Low 
severity. 

moderate severity or Less, 
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APPENDIX XIV 

REFERENCED NOTES 

APPENDIX XIV 

1. Alcohol or cigarette tax law violations involving $2,000 or more 
of evaded tax shall be treated as a property offense (tax eva- 
sion). 

2. Except that automobile theft (not kept more than 72 hours; no sub- 
stantial damage; and not theft for resale) shall be rated as low 
severity. Automobile theft involving a value of more than $19,999% 
shall be treated as a property offense. In addition, automobile 
theft involving more than 3 cars, regardless of value, shall be 
treated as no less than high severity. 

3. Except that carnal knowledge in which the relationship is clearly 
voluntary, the victim is not less than 14 years old, and the age 
diEEerence between offender and victim is less than four years 
shall be rated as a low severity offense. 

DEFINJ.TIONS 

a, 'Other media of exchange’ include, but are not limited to, 
postage stamps, money orders, or coupons redeemable for cash 
or goods. 

b. 'Drugs. other than specifically categorized' include, but are 
not limited to, the following, listed in ascending order of 
their perceived severity; amphetamines, hallucinogens, 
barbiturates. methamohetamines. vhencvclidine (PCP). This 
ordering shail be usid as a guide to decision placement within 
the applicable guideline range (i.e., other aspects being 
equal, amphetamines will normally be rated towards the bottom 
of the guideline range and PCP will normally be rated towards 
the top). 

C. 'Equivalent amounts' for the cocaine and opiate categories may 
be computed as follojrs: 1 em. of 100% pure is equivalent to 2 
gms. of 50% pure and 10 gms. of 10X pure, etc. 

d. The 'opiate' category includes heroin, morphine, opiate deriv- 
atives, and synthetic opiate substitutes. 

e. Managerial/Proprietary Interest (Large Scale Drug Offenses): 

Hanageriallproprietary interest in large scale drug cases 
is defined to include offenders who sell or negotiate to seL1 
such drugs; or who have decision-making authority concerning 
the distribution/sale, importation, cutting, or manufacture of 
such drugs; or who finance such operations. Cases to be 
excluded are peripheraily involved offenders without any 
decision-making authority (e.g., 
courier). 

a person hired merely as a 
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SALIENT FACTOR SCORE 

APPENDIX XIV 

Register Number Name - --- 

If-e” * __-_--------.- ----------_--_--------------------------- 

No prior convictions (adult or juvenile) = 3 
One prior conviction = 2 
TWO or three prior convictions = 1 
Four or more prior convictions = 0 

Item B----------------------- _--------^--------------------- 
No prior commitments (adult or juvenile) = 2 
One or two prior commitments = 1 
Three or more prior commitments = 0 

Item C----------------- ---------_____----__----------------- 
Age at behavior leading to first commitment 

(adult or juvenile): 
26 or older = 2 
18-25 = 1 
17 or younger = 0 

*Item D- _-----------____--____^_________________------------- 
Commitment offense did not involve auto theft or 

check(s) (forgery/larceny) = 1 
Commitment offense involved auto theft [Xl, or 

check(s) [Y], or both [Z] = 0 

C:Itcm E--- --_____-_____ __ .________ - ___________________________ 
Never had parole revoked or been committed for a 

new offense while on parole, and not a probation 
violator this time = 1 

has had parole revoked or been committed for a new 
offense while en parole [Xl, or is a probation vio- 
lator this time [Y-t1 or hnrh [Z] = 0 

Item F--------------------- --_-----___-___-____------------- 
No history of heroin or opiate dependence = 1 
Otherwise = 0 

Item C------------------------------------------------------ 
Verified employment (or full-time school attendance) 

for a total of at least 6 months during the last 2 
years in the community = 1 

Otherwise = 0 

El 

u 

u 

u -- 

II 

tl 
u 

U 
NOTE: For purposes of the Salient Factor Score, an instance 

of criminal behavior resulting in a judicial determination 
of guilt or an admi.ssio~ ?F -**ilt before a judicial body 
shall be treated as if a con:iction, even if a conviction 
is nor fosmally entered. 

"NOTE TO EXAMINE&G : 

If Item D and/or E is scored 0, place the appropriate letter 
(X, Y or 2) on the line to the right of the box. 
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V-CR AMONG REGIONS EN ?IEARlNG EXAMWES ASSESSMENTS IN PAROLE GUIDELINE RANGE 
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VARUNCX AMONG REGIONS IN HEARING EXAMMXRS ASSXSSMXNTS IN PAROLE GUIDELINE RANGE (ContImed) 
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VARIANCE AMONG REGIONS IN NXWING EXAMINERS ASSESSMENTS IN PAROLE GUIDELINE RANGE (Conllnued) 
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v=CX AMONG REGIUHS Pr HRARIN~ ExAmNms AssESsllpgNTS IN PAROLg GUIDELINE RANUB (Continued) 
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VARIMCRMHEARIHQ~ Rs AsSRss16ENTs IN PAROLE QVEDBLINR RAMQRS (connnud) 
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VARXAMCB IN HEAllING SXAMINE RS ASSBSSMBNY’S IN PAROLB GUEDBUNB RANGSS (Coniinued) 
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VARmNcE IN HEARING EXAMINERS ASSSSSMSNTS IN PAROLE GUIDBLINB WGSS (Contlnuod) 
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ALTERNATiVE NATIONAL PAROLE DECISIONMAKING PROCESS 
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PRDPDSED KfiTI~2:iAL PAROLE DECIS!OK WAKING PROCESS 
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APPENDIX XVII APPENDIX XVII 

Parole Form H-7 
(Rev. April 1978) 

UNITED STATES DEPARTMENT OF JUSTICE 
United States Parole Commission 

Washington, D. C. 20537 

NOTICE OF ACTION 

Register Number Institution _-__- ----_-------_ 

In the case of the above-named the following parole action was ordered: 

A presumptive parole date is conditioned upon your maintaining good institutional conduct and the 
development of a suitable release plan. Prior to release your case will be subject to review to ascertain 
that these conditions have been fulfilled. In NARA cases a parole date is also contingent upon certi- 
fication of release readiness by the Surgeon General. 

--___-~ -~ .- -. ~- ..~ ..- ____--~~- ___-____ -~.---.~-~~- ~__ ~___ 

(Reasons for continuance or revocation) (Conditions or remarks) 

--~ ~~.- .~~ _ .~~..~~ - 
Appeals procedure: You have a riyht to appeal a decision as shown below. You may obtain forms 
from your caseworker and thrby must be filed with the Commission within thirty days of the date 
this Notice was sent. 

n.-:-:.. .I. u~.r,orun of a Hearing Examiner Panel. Appeai co ~hc Regional Commissioner. 

B. Decision of a Regional Commissioner relative to Parole condition or continuance under super- -~~ 
vision. Appeal to the Regional Commissioner. 

C. Other decisions of the Regional Commissioner. Appeal to the National Appeals Board. - 
D. Ijecision of National Commissioners in original jurisdiction cases. Appeal to the entire Com- 

mission. 
--___ 

E. Other decision of the National Commissioners. Appeal to the Regional Commissioner. 

Copies of this notice are sent to your inst,itution and/or your probation officer. In certain cases .opies 
may also be sent to the sentencing court. You are responsible for advising any others, if you so wish. 
--- -_-. 

~,Date Notice sent) (Regionr (NAB) (Net. Dir.) 
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APPENDIX XVIII 

Parole Form H-8 
mev. Oct. 1978) 

APPENDIX XVIII 

It having been made to appear to the United States Parole Commission 

that ________ ----- _______ ------ , Register No .__--__- _ ---- , a prisoner in 

the.--------____-_____________________---------------- ____------ --me, 
is eligible to be PAROLED, and in that he has substantially observed the rules of the institution, 
and in the opinion of the Commission his release would not depreciate the seriousness of this offense 
or promote disrespect for the law, and would not jeopardize the public Helfare, it is ORDERED 

by the said United States Parole Commission that he be PAROLED on--------- , 19 ---- , 

and that he remain within the limits of _--------- __-__ -- --__----- ---- until 

__--------- ) 19 ----- ; 

Given under the hands and the seal of the United States Parole 

Commission this ___l______l day of --------- - , nineteen hundred and --------- 

UNITED STATES PAROLE COMMISSION, 

BY -_--- _____-__-__ -------- 

[SEAL] 

Adviser (if any) __-___-_____-______-------------------------- 

ProbationOfficer _______________________ ---.---_-----_---------.-- 

This CERTIFICATE OF PAROLE will become effective on the date of release shown on the 
reverse side. If the parolee fails to comply with any of the conditions listed on the reverse side, he 
may be summoned to a hearing or retaken on a warrant issued by a Member of the Parole Commis- 
sion, and reimprisoned pending a hearing to determine if the parole should be revoked. 

Disclosure of any reasonably necessary information concerning the release may be authorized by 
the Commission to prevent possible harm or loss of personal property to any person or persons with 
whom the releasee may come in contact. 
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APPENDIX XVIII APPENDIX XVIII 

1 You shall go directly to the district shown on this CERTIFICATE OF PAROLE (unle.ss released to the custody 
of other authorities). Within three days after your arrival, you shall report to your parote adviser if you have one, 
and to the United St;trs Proharlon Officer whose name appears on this Certificate If in any emergency you.are unable 
to get in touch with ynur parole adviser. or your probation officer or his office, you shall communkcate with the United 
States Paroie Commission Department of Justice. WashingtorI. D.C 2~537 

2 If you arc released to the custody of o:her authorities. and after your release from physical custody of such 
authorities, you are unable to report to the Unlted States Probation Officer to whom you are assigned within three 
days. you shall report Instead to the xarest United States Probation i)fficer 

3. You shall not leave rhe II~~ILS fixed by this CERTIFKATE OF PAROLE without written permission from 
the probation officer. 

I 
.1 You ahall notify your prdbatxon officer wIthin 2 days of any change rn your place of residence 

5 You shall make d complete and truthful wrltten report (on a form provided for that purpose) to your proba 
tton offxer between the first afid third ddy of each month, and on the final day of parole You shall also report 
to -;our probation officer at other times as he directs 

6. You shall not violate any law h‘or rhall you associate with persons engaged in criminal activity. You shall 
get in touch within 2 days with your probation officer or his office of you are arrested or questioned by a law-en. 
forcement officer. 

7. You shall not enter Into any agreement to act as an “informer” or special agent for any law~enforcement 
agency 

8. You shall work regularly unless excused by your probation officer. and support your legal dependents, if any, 
to the best of your ability You shall report within 2 days to your probation officer any changes in employment 

9. You shall not drrnk alcoholic beverages to excess You shall not purchase, possess, use or administer mari- 
huana or narcotic or other habit-forming or dangerous drugs. unless prescribed or advised by a physician. you shall 
not frequent places where such drugs are illegally sold, dispensed. used or given away. 

10. You shall not associate with persons who have a criminal record unless you have permission of your proba- 
tion officer. 

11. You shall not have firearms (or other dangerous weapons) kn your possession without the written permis 
sion of your probation officer, following prior approval of the United States Parole Commission. 

I have read, or had read to me, the foregoing conditions of parole and received a copy thereof. I fully under- 
stand them and know that if I violate any of them, I may be recommitted. I also understand that special conditions 
may be added or modifications of any condition may be made by the Parole Commission upon notice required by law. 

. . . . . . . . . . . . . . . . . . . . . . . . . . .._.....__..._...._..... ,..._....._.................. 
(Nmm) (Resista No.) 

WITNESSED .., . . . . . . . . . . . . . . . . . . . . _...._...._, . . . . 

,.(..._,...._,. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .._.........._....... 
mu*) (Dd*) 

UNITEDSTATESPAROLECOMMISSION: 

The abovenamed person was released on the ............. day of .................... 19 ...... 
with a total of ................. days remaining to be served. 

. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 
(Warden or Superintendent) 

(182640) 
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