
/ 
&d 

,-we :r 

BYTHE COMPTROLLER GENERAL Ill@ 

Report To The Congress 
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h Closer Controls And Better Data Could 
Improve Antitrust Enforcement 

The Department of Justice’s Antitrust Divi- 
sion and the Federal Trade Commission en- 
force Federal antitrust laws aimed at pre- 
venting anticompetitive business practices 
and market structures. GAO’s review of 294 
antitrust investigations showed that the two 
agencies can improve their operations by 

--more closely monitoring enforcement 
direction; 

--evaluating the effectiveness of enforce- 
ment efforts; 

--providing closer management control 
over investigations; and 

--maximizing the use of available sup- 
port services, such as professional econ- 
omists and investigative personnel. 
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To the President of the Senate and the 
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This report, 
Committee on 

y the Chairman, Senate SelectsE~S780 
discusses the need for the 

Federal Trade Commission and the Department of Justice's &Q,!XYL~ 
Antitrust Division to improve Federal antitrust enforcement. 
The report makes recommendations to the Attorney General and 
the Chairman of the Federal Trade Commission. fwi-m+/ If 

Copies of the report are being sent to the Director, 
Office of Management and Budget; the Attorney General; the 
Chairman, Federal Trade Commission; and several congressional 
committees. 
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COMPTROLLER GENERAL'S CLOSER CONTROLS AND 
REPORT TO THE CONGRESS BETTER DATA COULD 

IMPROVE ANTITRUST ,114 
ENFORCEMENT 
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DIGEST -- ---- c. 
Two agencies share responsibility for enforcing 
Federal antitrust laws: 

--The Justice Department's Antitrust Divi- 
sion, through civil and criminal legal 
proceedings. 

--The Federal Trade Commission (FTC) through 
adjudication before Administrative Law 
Judges. 

GAO compiled data on 294 antitrust investiga- 
tions over a 3-year period and concluded 
the agencies could do a better job of direct- 
ing enforcement activities if they had better 
records of how their staffs use their time. 
GAO also compiled staff time data showing the 
extent to which the enforcement agencies are 
directing resources to the basic objectives 
of the antitrust laws. (See app. II.) 

MANAGEMENT NEEDS MORE INFORMATION 
TO KEEP TRACK OF ENFORCEMENT 
ACTIVITIES 

Both the Antitrust Division and FTC organize 
enforcement activities by program areas but 
could keep better track of how their staffs 
use their time. The Antitrust Division sets 
its enforcement priorities by estimating 
expenditures directed at two primary objec- 
t ives-- reducing private conspiratorial 
conduct and reducing oligopoly and monopoly 
(undue and illegal economic concentration and 
market structure). 

Without accurate records, the Division cannot 
adequately manage the direction of antitrust 
enforcement or tell the Congress whether its 
appropriations are spent as planned. 

Although budget documents showed that the 
Division planned greater expenditures under 
the oligopoly and monopoly program, GAO 

Tsar Sheet. Upon removal, the report 
cover data should be notad hereon. 

GGD-80-16 
i 



found that its attorneys spent more time on 
conspiratorial conduct investigations. (See 
p. 8.1 

FTC measures how its staff is used according 
to broad programs, but it does not keep 
records of the time spent pursuing particular 
types of violations. For example, FTC statis- 
tics show that 10 percent of its fiscal year 
1978 professional staff time was devoted to 
horizontal restraint violations, such as 
price fixing and boycotts. GAO found that 
the statistics are incomplete: such viola- 
tions account for 23 percent, not 10 percent, 
of FTC's resources. (See p. 10.) 

In the past, neither agency emphasized using 
evaluations to provide management information 
on the agency's effectiveness in restoring 
and maintaining competition. Both are begin- 
ning to develop this capability and, in some 
cases, are interested in evaluating the effects 
of similar enforcement activities, such as 
successful challenges to anticompetitive 
mergers. For efficiency, the two agencies 
could use existing liaison procedures to share 
information on their evaluation plans and 
strategies. Both agencies should consider a 
joint task force to study ways to evaluate 
antitrust enforcement and/or joint evaluation 
efforts. (See p. 12.) 

CLOSER CONTROL OVER INVESTIGA- 
TIONS IS NEEDED 

Both agencies need to tighten control over 
investigations. GAO's review of 294 antitrust 
investigations showed that they are monitored 
mostly on an informal basis. Some investigations 
might have been conducted more efficiently with 
closer management control. 

Most FTC program directors did not require 
formal written status reports for work under 
way: communication was frequently oral, and 
most efforts to monitor work were on an "ad hoc" 
basis. There were no guidelines for attorneys 
to use to set the scope of the investigation. 
(See p. 19.) 
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TIN short 

Within the Antitrust Division, management 
oversight is conducted at several levels, 
but better control is needed over the sta- 
tus and progress of investigations. The 
Division has no general criteria on how 
long investigations should take, and most 
are not subject to time frames. (See p. 27.) 

During GAO’s review, both agencies took 
steps to strengthen oversight. (See pp. 23 
and 31.) In addition, at the completion of 
the review, FTC adopted new requirements to 
improve investigational planning. Attorneys 
are required to discuss certain relevant 
issues in their memoranda recommending 
investigations and prepare plans for each 
investigation proceeding beyond the ini- 
tial phase. (See p. 32.) 

BETTER USE OF ECONOMISTS AND 
OTHER STAFF NEEDED 

Although both agencies call on economists 
to assist in antitrust enforcement, economic 
assistance often is not requested on a timely 
basis. FTC's operating manual implies that 
economic assistance should be sought early. 
At the Antitrust Division, this decision is 
generally left to the staff attorney in charge 
of the investigation. Such assistance is 
particularly important in merger investigations 
where market definition and economic effect 
are important to showing a violation. 
(See p. 35.) 

In both agencies, GAO found cases where 
economic assistance could have facilitated 
enforcement efforts. (See pp. 36 and 39.) 

Both agencies should explore the use of 
other professionals to assist on antitrust 
investigations. Although the Federal Bureau 
of Investigation can assist the Division in 
such areas as gathering and analyzing data, 
the Division does not monitor the extent 
of such assistance or how it could be 
used more effectively. (See p. 41.) 

FTC employs research analysts to assist 
its attorneys. However, it needs to estab- 
lish a desired ratio of attorneys to analysts 
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and encourage program directors to consider 
the ratio when filling vacancies. (See p. 42.) 

RECOMMENDATIONS 

The Antitrust Division should: 

--Accumulate data on the use of resources 
by enforcement programs. Such data 
would help plan and monitor efforts and 
inform the Congress of how resources are 
expended. (See p. 15.) 

--Evaluate the effectiveness of enforce- 
ment efforts in promoting competition. 
(See p. 15.) 

--Strengthen management control over the 
progress of antitrust investigations 
to facilitate their orderly develop- 
ment and progress. (See p. 33.) 

--Provide guidelines on the role and use 
of economists and Federal Bureau of In- 
vestigation agents. (See p. 44.) 

The FTC should: 

--Accumulate information on the extent 
resources are used to pursue each 
type of violation of the antitrust 
laws. (See p. 15.) 

--Specify the type of investigations which 
should receive economic assistance, and 
require the early involvement of econo- 
mists in investigations. (See p. 44.) 

The Antitrust Division and FTC together 
should: 

--Insure that evaluation plans and strate- 
gies be shared to avoid duplication 
and to increase the base of knowledge 
each agency has of the other, 

--Establish a joint task force to plan 
a unified and comprehensive approach 
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to evaluating antitrust enforcement, 
and 

--Undertake joint evaluation efforts. 
(See p. 15.) 

AGENCY COMMENTS 

The Department of Justice agrees with GAO's 
recommendations that improvements are needed 
in its antitrust enforcement operations. 
Justice said that its Antitrust Division 
either has already decided on means of imple- 
menting the recommendations or, in the case 
of joint work with the FTC, is prepared to go 
forward. (See app. VI.) 

FTC's Bureau of Competition Director said 
that GAO's report makes a useful contribution 
to FTC's efforts to improve the effective use 
of its competition mission resources. (See 
app. VII.) 

The Director objected to GAO's recommenda- 
tion that information be maintained to show 
the extent to which resources are used to 
pursue various practices prohibited by the 
antitrust laws. (See p. 16.) He agreed 
that FTC and the Antitrust Division 
should work together more on evaluation 
efforts. He informed GAO of action taken 
to increase and improve this work. (See 
p. 18.) 

While not commenting specifically on GAO's 
recommendation to improve the use of available 
economic assistance, the Director highlighted 
actions taken by FTC to secure economic assis- 
tance on antitrust investigations. 
(See p. 128.) 

Tear Sheet 

GAO believes knowledge of the resources used 
to pursue various practices prohibited by 
the antitrust laws is essential for FTC to 
adequately plan and manage its enforcement 
direction. 
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CHAPTER 1 

INTRODUCTION 

The Department of Justice's Antitrust Division and the 
Federal Trade Commission (FTC) share the mission of protect- 
ing and promoting competition in the marketplace by enforc- 
ing Federal antitrust laws. The basic antitrust legislation 
consists of the Sherman Antitrust Act (15 U.S.C. Sl-7 (197611, 
the Clayton Act (15 U.S.C. S12-27 (1976)), and the Federal 
Trade Commission Act (15 U.S.C. S41-45 (1976)). The two 
agencies have concurrent statutory responsibility to enforce 
the Clayton Act. Only the Antitrust Division enforces the 
Sherman Act, while FTC exclusively enforces the FTC Act. 
FTC can, through the prohibition of unfair methods of com- 
petition provided by Section 5 of the FTC Act, handle Sherman 
Act civil violations. 

ANTITRUST DIVISION 

The Assistant Attorney General has stated that the Divi- 
sion's broad mandate is to make competition work throughout 
the American economy. To fulfill its mission the Division 
conducts eight program activities. 

Two major enforcement proqrams 

The programs for reducing private conspiratorial conduct 
and for reducing oligopoly and monopoly account for the major 
portion of the Division's resources and are most directly 
related to traditional antitrust law enforcement. As enacted 
in the 1978 budget, the two programs account for about 68 
percent of the Division's total budgeted resources of $32.1 
million. 

The primary objective of the conspiratorial conduct 
program is to maintain competition throughout the economy 
by reducing conspiratorial conduct and practices which 
restrain trade and are prohibited by section 1 of the 
Sherman Act. Under the oligopoly and monopoly program, 
the Division seeks to prevent and eliminate undue and 
illegal economic concentration and market structure which 
are in violation of section 2 of the Sherman Act or section 
7 of the Clayton Act. As shown by the table on page 3, for 
the 3-year period ended September 30, 1978, approximately 
10,000 professional staff months (attorneys and economists) 
were spent investigating and litigating potential antitrust 
violations under the two programs. 
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Washington headquarters' sections and eight field 
offices carry out the Division's litigative and investiga- 
tive efforts under the programs. According to the Divi- 
sion's organizational scheme, Washington sections are respon- 
sible for specific commodities or specialized activities 
and the eight field offices are responsible for geographic 
areas spanning all commodities. 
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Proqrama 

Program to 
reduce 
private 
conspira- 
tori al 
conduct: 

Investi 
gations 

Litigation 

Total 

Program to 
reduce 
oligopoly 
and 
monopoly I 

fnves ti- 
gations 

Litigation 

Total 

Professional Time Charged by 

tha Division's.Two Major Programs 

1976 (note a) 1977 1978 Total 
Person Person Person person 
months Percent months Percent months Percent months 

1,368 60 

908 10 

2,276 100 

289 26 

759 72 

1,048 100 

1,510 61 

964 39 

2,474 100 

329 36 

577 64 

906 100 

1,479 65 4,357 

803 35 2,675 

2,282 100 7,032 

467 

sag 

976 

48 

52 - 

100 

1,085 

1,845 

2,930 

aJFiguree represent data for the 12-month period ended 
September 30, 1976. The next two columns represent 
fiscal years 1977 and 1978. 



FEDERAL TRADE COMMISSION 

FTC has three major operating bureaus--Competition, Con- 
sumer Protection, and Economics. The Bureau of Competition 
enforces the antitrust laws. Regional offices and the Bureau 
of Economics assist the Bureau of Competition. 

FTC's stated antitrust mission is to encourage the unre- 
strained operation of economic forces in a free and competi- 
tive market environment. 
mission include: 

Major objectives of the competition 

--Improving, or preventing reduction in, the quality 
of necessary goods and services. 

--Increasing the opportunity for, or preventing arti- 
ficial barriers to, increased competition in the 
provision of necessary goods and services. 

--Investigating and initiating enforcement action to 
rectify the structure, conduct, and performance of 
selected industries which exhibit competitive 
problems. 

--Providing information and advice to the Congress and 
other Federal, State, and local governmental bodies 
concerning competitive questions, especially where 
regulatory mechanisms may unduly limit the supply 
or raise prices. 

About $27 million of the Commission's $63 million fiscal 
year 1978 budget was expended on antitrust enforcement. Dur- 
ing that year, FTC used 1,694 work-years; 377 professional 
work-years were expended on antitrust enforcement. 

Enforcement programs 

Most antitrust activity under the competition mission 
is planned, budgeted, and managed under nine program areas. 
Four programs focus on broad industries or sectors of the 
economy --energy, food, health care, and transportation-- 
which have a significant impact on consumer spending and 
evidence rapidly escalating costs and high profit margins. 
Three general programs focus on mergers and joint ventures, 
horizontal restraints, and distributional or vertical 
restraints in various industries. 
is structure oriented; that is, 

One program--industrywide-- 

monopolies, 
it focuses on matters involving 

attempted monopolies, and other related problems 
that may occur across an industry. The ninth program 
addresses compliance activity with regard to Commission 
cease and desist or divestiture orders. 
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Law enforcement efforts within the programs principally 
involve three major activities: investigations, litigation, 
and major study projects that may lead to investigations. 
As shown in the following table, 70 percent of total compe- 
tition workhours were spent on these activities during 
fiscal year 1978. 

Realth 

Ttans- 

portatti 

I-try- 
Vi&! 

soriuntal 

mtraints 

Distributional 
restraints 

Percent of 
t&al alcpti- 
tion usrim 
work-hours 

9 

19 

66 

53 

55 

U 

56 

3l 

30 

lo 

28 

a 12 4/ 862,000 

21 

31 

21 

18 

7 

ylbtal ampeticmmis5ionwcrk-hours, including oarplianoc 
activities and overhead. 

5 

89,900 

129,900 

80,400 

62,500 

47,000 

95,700 

75,800 

60,100 



ANTITRUST LAWS AND ENFORCEMENT DIRECTION 

The antitrust laws are based on a belief that a competi- 
tive market system can best provide optimum use of economic 
resources and maximum consumer benefit. As such, the laws' 
seek both to prevent anticompetitive behavior or conduct and 
to preserve and promote competitive market structures. 

To consider the extent to which the enforcement agencies 
are directing resources to the two basic objectives of the an- 
titrust laws, we compiled data on the professional staff time 
(lawyers and economists) devoted to investigations and litiga- 
tion, by each agency, for a 3-year period. The results of our 
analyses and a further discussion of the antitrust legislation 
are in appendixes I and II. 

HOW ENFORCEMENT EFFORTS 
ARE COORDINATED 

Faced with concurrent jurisdiction for enforcing much of 
the antitrust laws, the two agencies clear individual investi- 
gations under a formal liaison agreement and hold periodic 
meetings to discuss enforcement policy and direction. 

Formal liaison agreement 

The agreement, formally established in 1948, requires 
that before either agency pursues an investigation it send a 
clearance request to the other agency. The agencies have 
designated liaison officers who review clearance requests to 
prevent unwarranted duplication of investigation activity. 
Where agreement is reached as to the agency which will con- 
duct an investigation, the other agency will not participate. 
If agreement cannot be reached at the liaison level, the mat- 
ter is referred to a higher staff level and, if necessary8 
can be taken to the Assistant Attorney General for Antitrust 
and the Chairman of the FTC for negotiation-and settlement. 

We did not extensively review this clearance process or 
consider whether the concurrent jurisdiction should be con- 
tinued. In January 1978, shortly before we started our re- 
view, the Senate Committee on Governmental Affairs issued a 
report which concluded that the time required to clear most 
investigations under the liaison agreement was not a cause 
for serious concern. It also said that, generally, the liai- 
son arrangement appears to have worked well in accomplishing 
its principal purpose --avoiding outright duplication of effort. 
Our review did not produce information contrary to these 
conclusions. 
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Periodic meetings 

Regarding concurrent jurisdiction, the Senate Committee 
on Governmental Affairs, while concluding that the present 
Government structure of antitrust enforcement is basically 
sound, suggested that the two agencies initiate joint high 
level policy planning and coordination. The Committee 
reported that the two agencies had tentatively agreed to 
conduct meetings among high level staff on a regular quar- 
terly basis, with the Assistant Attorney General and the 
FTC Chairman participating to the extent possible. We fol- 
lowed up on this tentative agreement and found that meetings 
were held during 1978. An agenda was prepared for each meet- 
ing, but no formal document disclosing matters discussed 
and agreements reached was prepared. 



CHAPTER 2 

MORE MANAGEMENT INFORMATION 
NEEDED TO PLAN AND MONITOR 

DIRECTION OF ENFORCEMENT EFFORTS 

Both the Antitrust Division and FTC need to accumulate 
additional information for planning and monitoring programs. 
Although the Antitrust Division plans and conducts enforce- 
ment efforts by major program areas, it does not track and 
monitor actual use of resources by these programs. Thus, it 
cannot be fully assured that resources are being used as 
planned. FTC directs and monitors resources for specific 
programs but does not monitor the extent that resources are 
used for specific types of violations. 

Projects designed to evaluate the effectiveness of anti- 
trust enforcement efforts would also provide useful feedback 
for planning and monitoring purposes. Both agencies are pres- 
ently in the early stages of developing this capability. 
They should coordinate work to avoid duplication of efforts. 

MANAGEMENT INFORMATION NEEDED 

Each agency should accumulate additional resource utili- 
zation information in order to comprehensively plan and moni- 
tor their enforcement direction. Both conduct enforcement 
activities by major program areas. The majority of the Anti- 
trust Division's enforcement efforts are conducted under two 
programs --the private conspiratorial conduct program and the 
oligopoly and monopoly program. FTC operates under nine pro- 
grams --four aimed at specific industries and five concerned 
with specific kinds of anticompetitive practices. 

Antitrust Division needs to more closely 
monitor utilization of resources 
by program area 

The Division <1oes not currently have a system which accu- 
mulates total resource utilization data by program area, and 
it cannot monitor resource use against budget plans. Although 
the Division's management information system tracks profes- 
sional attorney time, it does not track all resource costs 
to investigations and cases or to enforcement programs. 

As submitted to the Congress for appropriation approval 
and oversight purposes, the Division's budget allocates 
requested funds to individual program areas. As the only 
planning document prepared showing the expected use of 
resources, it provides for greater resource expenditures 
under the program to reduce oligopoly and monopoly than 
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under the program to reduce private conspiratorial conduct. 
Anticipated expenditures for the two enforcement programs 
for fiscal years 1978 and 1979 are shown below. 

Programs 

Reduction of private 
conspiratorial contact 

Fiscal years 
1978 1979 

--(000) omitted-- 

$ 9,087 $10,337 

Reduction of oligopoly and 
monopoly 13,450 14,401 

During our review, we noted that total time charges by 
attorneys during fiscal year 1978 to matters under the two 
programs were in approximate 2 to 1 ratio in favor of the 
conspiratorial conduct program. This ratio may be inconsis- 
tent with the relationship between the two programs as shown 
in the Division's budget documents. 

We asked the Division to provide data on actual costs 
to compare with expected resource utilization. According to 
Division officials, this data is not available because actual 
costs incurred are not tracked by investigation or major 
enforcement program. Office of Operation officials said the 
best estimate would be to apply average professional costs to 
the programs and estimate clerical and support time and costs 
for each program. Based on average salary costs for attorney 
time and other cost data provided by the Division, we esti- 
mated 1978 actual costs as follows: 

Programs 

Amount shown 
Estimated cost in fiscal year 

for fiscal year 1978 1978 budget 

----------(000 ofiitted)--------- 
Private conspiratorial 

conduct $12,179 $ 9,087 

Oligopoly and monopoly 9,496 13,450 

As shown, our estimate of actual cost does not correspond 
to the Division's budget plans and indicates that actual 
resource use may not be consistent with enforcement plans 
presented to the Congress. 

A Division official said that resource estimates under 
the two programs were based on workload estimates provided 
by field offices and Washington sections. Although support- 
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ing documentation is not available, he said that the Division 
believes that actual resource expenditures are more in line 
with budget estimates than our estimates indicate. This is 
because while activities under the oligopoly and monopoly 
program are less attorney intensive, they require more cler- 
ical and other support resources. 

He *acknowledged that the Division has not manually com- 
piled all resource expenditures records in the past to deter- 
mine actual resource utilization. Such a task would have to 
be undertaken to determine actual expenditures. He told us 
the Division is planning to develop the capability to accumu- 
late actual total costs by program category, which will 
provide management with data on resource utilization to plan 
and direct antitrust efforts. 

Such a system is necessary. The Division sets its 
enforcement direction by estimating resource expenditures 
directed at its two primary enforcement objectives--reducing 
private conspiratorial conduct and reducing oligopoly and 
monopoly. Without accurate resource utilization data, how- 
ever, the Division cannot adequately manage the direction 
of antitrust enforcement or accurately disclose to the Con- 
gress how resources appropriated for antitrust enforcement 
are being spent. 

FTC should consider classifyin 
expenditures by type of violat?on 

Information that FTC uses to plan and monitor the utili- 
zation of resources does not fully disclose the resources 
used to pursue specific anticompetitive practices. Without 
such data, FTC cannot make adequate judgments about future 
resource expenditures. 

The following table compares resource utilization data 
(about 471,000 professional workhours) as di-sclosed under 
FTC's program structure with our analysis of resource use 
by type of violation. 
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Comparison of Case-Related Resources by 
Program and Type of Violation; 

Fiscal Year 1978 

FTC information Our information (note a) 
Percent of Percent of 

Program structure 

Industry programs 
(Energy, Food, 
Transportation, 
Health) 

Industry-wide 
(Monopoly) 

Merger 

Horizontal 
restraints 

Distributional 
restraints 

resources Violation resources 

62 
Interlocks 1 

6 Monopoly 34 

14 Mergers and 
joint ventures 25 

Horizontal 
10 restraints 23 

Vertical 
8 restraints and 

price discrim- 
ination 17 

a/Resource data grouped by primary violation. See p. 58 for 
- explanation of how primary violations were determined. 

As shown, the information provided under the program 
structure does not totally disclose the level of effort 
devoted to particular types of violations. This lack of 
information occurs primarily because under the four industry 
programs --accounting for 62 percent of the resources--various 
types of violations may be pursued which are not reflected in 
the management data by specific violation. .For example, as 
shown by the above table, information provided by the program 
structure shows 10 percent of the resources were spent on 
horizontal restraint practices. Our compilation of resource 
use by violation, however, disclosed that 23 percent of the 
resources were used on horizontal restraint practices. 

Similarly, the information provided under the program 
structure does not completely disclose the level of effort 
devoted to violations concerned with breaking up or prevent- 
ing the concentration of economic power, caused by monopolies 
and mergers. The program structure data shows that 20 percent 
of resources were used for these purposes, whereas our analy- 
sis shows about 60 percent of the resources were used. The 
absence of such data prevents FTC from fully monitoring 
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resource expenditures and judging whether too much or too 
little attention is being paid to any one of the various 
practices prohibited by law. 

EFFECTIVENESS OF ENFORCEMENT 
EFFORTS SHOULD BE EVALUATED 

Neither the FTC nor the Antitrust Division has in the 
past placed a high priority on evaluating enforcement acti- 
vities to assure that resources are effectively employed. 
The FTC's Bureau of Competition did not have an employee 
devoting full time to evaluation efforts, thus, progress on 
three evaluation projects was slow. Officials of the Anti- 
trust Division's Office of Policy Planning told us that few 
evaluative efforts have been undertaken because of a lack 
of staff. 

During fiscal year 1978, the Bureau of Competition had 
three evaluation projects underway. One, started during the 
fiscal year 1976 transitional quarter, was initiall;nb;T;n as 
an impact evaluation of vertical restraint cases. 
1978, its objectives were substantially reduced and changed, 
and completion was reset for December 1978. As of May 1979, 
the study had not been completed. 

The other two projects were initially funded in fiscal 
year 1978 with an allocation of $130,000. Total estimated 
completion cost is $230,000. One study seeks to (1) focus 
on the criteria used to target industries for investigation, 
(2) determine the effectiveness of the criteria used, and 
(3) develop information indicating whether other more reli- 
able indicators are available. The other study is directed 
at evaluating and measuring the effectiveness of various 
kinds of merger enforcement relief. 

Contracts were to be awarded early in 1978, but most 
of fiscal year 1978 was spent working on the evaluation 
methodologies. One official in the Office of'Policy Plan- 
ning attributed the slow progress to two factors: (1) a low 
level of commitment in the Bureau to the concept and need for 
evaluation; and (2) a lack of appropriately trained inhouse 
personnel to develop the methodologies, select contractors, 
and manage major research studies. Rather than designate 
a full-time evaluation specialist, the Bureau of Competition 
relied on staff attorneys to plan and manage the study efforts. 
However, according to a Office of Policy Planning report on 
internal evaluation efforts, they, have neither the time nor 
inclination to effectively manage a series of complex social 
science studies. The report recommends hiring inhouse 
evaluation specialists. 
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Bureau officials told us that responsibility for com- 
pleting evaluation efforts has recently been centralized 
in the Office of the Assistant Director for Planning. In 
commenting on our draft report, FTC said that the creation 
of this office, together with recent action to upgrade its 
evaluation office, reflect the Bureau's commitment to 
evaluation. It also reflects an acknowledgement that an 
important feature of the evaluation process is not merely the 
study of effects of past action but thoughtful preparation 
for future action. FTC also informed us of two impact evalu- 
ation studies conceived in December 1978 which are now under- 
way and of two study reports issued during August and October 
1978 which are primarily concerned with future antitrust 
action and direction. (See p. 126.) 

The Antitrust Division's Office of Policy Planning ini- 
tiated a project in 1978 to comprehensively analyze past 
activities on price fixing and other conduct violations 
that the Division conducted during fiscal years 1974 to 1978. 
According to the officials who initiated the project, its 
purpose is to identify characteristics of such matters and 
equate them to resources spent and accomplishments achieved. 
One official told us that information is available on a case- 
by-case basis but has not been comprehensively analyzed 
before. The analysis will document past activities which 
can be used in directing and assessing future efforts. 
Similar analyses are planned for Sherman II and Clayton 7 
activities. 

Both the Division's Economic Policy Office (EPO) and 
Office of Policy Planning have proposed that projects be 
undertaken to demonstrate the impact past antitrust enforce- 
ment has had in promoting competition. Several studies were 
suggested including (1) a study of markets where a case, such 
as price fixing, has been successfully concluded to determine 
the effect on prices and (2) a study on a successfully liti- 
gated merger case, to determine whether competition had been 
restored. In proposing these studies, EPO officials suggested 
that the results could help evaluate the enforcement programs. 
These projects are included in Office of Policy Planning fis- 
cal year 1980 planning documents. If done, they would provide 
needed insight into the effectiveness of antitrust enforce- 
ment. 

As can be seen, both the FTC and Antitrust Division are 
at the early stages of developing an evaluation capability 
and are interested in evaluating the effects of similar 
enforcement activities. For example, the Antitrust Division 
is considering a study of the effects on competition from 
successfully litigated merger cases; meanwhile, FTC's Bureau 
of Competition is designing a study to evaluate merger 
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enforcement relief to determine if increased competition has 
resulted from successful challenges. In the interests of 
efficiency, the two agencies could use existing liaison pro- 
cedures to share information on their evaluation plans and 
strategies. Both agencies might also wish to consider a 
joint task force to study means for evaluating antitrust 
enforcement and/or joint evaluation efforts. 

CONCLUSIONS 

Both agencies need to accumulate additional information 
for program planning and monitoring purposes. While the Divi- 
sion allocates resources and conducts enforcement efforts by 
program areas, it does not track and monitor actual utiliza- 
tion of resources under these programs; thus, it cannot be 
fully assured that its resources are being used as planned. 
Our analysis of the utilization of the major component of 
these resources--professional attorney time--under the Divi- 
sion's two major programs indicates a disproportionate share 
of professional resources devoted to the private conspira- 
torial conduct program as compared to the Division's budgetary 
projections. Resource utilization data is necessary to 
adequately manage the direction of antitrust enforcement and 
to accurately disclose to the Congress how resources, appro- 
priated for antitrust enforcement, are being spent. Thus, 
the Division needs to modify its management information 
system to provide resource utilization data by major enforce- 
ment program. 

FTC, on the other hand, directs and monitors antitrust 
resources for programs focused on specific industries and 
for programs which are concerned with certain types of anti- 
competitive behavior or practices. FTC's management infor- 
mation system, however, does not generate information under 
the four industry programs which shows the use of resources 
by various practices prohibited under the antitrust laws. 
Without such information, FTC cannot fully judge the level 
of effort devoted to any one of the various practices pro- 
hibited by law. To provide FTC's management with more com- 
plete data for program planning and monitoring, we believe 
FTC needs to have information on the extent to which re- 
sources are being devoted to the various unlawful antitrust , 
practices. 

Neither FTC nor the Antitrust Division have in the past 
emphasized projects to evaluate the effectiveness of antitrust 
law enforcement. Although FTC's Bureau of Competition began 
one project in 1976 and two others in fiscal year 1978, the 
progress of these projects was slowed by the Bureau's low 
level commitment and by the lack of in-house evaluation spe- 
cialists. Recent Bureau actions appear to reflect a new 
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commitment to evaluating antitrust activity. The Division, 
however, had shown little commitment to evaluate its enforce- 
ment efforts and directions. One project was begun in 1978 
to comprehensively analyze past price fixing and other conduct 
activities. The Division's Economic Policy Office and Office 
of Policy Planning have suggested other projects to evaluate 
the impact past enforcement has had on promoting competition. 
Such projects would provide management useful insight into 
the effectiveness of enforcement activities. 

As both agencies are in the early stages of developing 
evaluation capabilities, they should, through established 
liaison procedures, coordinate their evaluative plans and 
strategies. 

RECOMMENDATIONS 

We recommend that the Attorney General insure that the 
Antitrust Division 

--accumulates actual resource utilization data by 
enforcement program to better plan and monitor 
the direction of enforcement efforts and to 
provide the Congress with accurate information 
on use of resources, 

--provides for a continuing assessment and evaluation 
of the effectiveness of enforcement efforts in pro- 
moting and restoring competition. 

We recommend that the Chairman, FTC, 

--require that program structure information be 
supplemented with information showing the total 
extent to which resources are used to pursue the 
various practices prohibited by the antitrust 
laws. 

We also recommend that both the Attorney General and 
FTC Chairman 

--insure that evaluation plans and strategies be 
shared to avoid duplication of effort and increase 
each agency's knowledge of the other, 

--establish a joint task force to plan a unified 
and comprehensive approach to evaluating anti- 
trust enforcement, 

--undertake joint evaluation efforts to maximize 
resources and results. 
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AGENCY COMMENTS AND OUR 
EVALUATIOI 

The Department of Justice, in its October 19, 1979, 
response to our draft report, informed us that the Antitrust 
Division has already decided on means of implementing the 
above recommendations. In the case of joint work with the 
FTC, the *Division said it is prepared to coordinate evalua- 
tion efforts with the FTC in areas of joint antitrust 
jurisdiction. 

The Department pointed out, however, that, in a complex 
law enforcement area such as antitrust, evaluation projects 
tend to be quite expensive and that the Antitrust Division 
may need additional resources to undertake a comprehensive 
evaluation program. (See app. VI.) 

FTC, in its response of October 22, 1979, objected to 
our recommendation that information be maintained to show the 
total extent to which resources are used to pursue various 
practices prohibited by the antitrust laws. 

FTC said it presently has the capability to identify 
cases in terms of violations but generally has not preferred 
to track resources by violations. FTC believes that our 
recommendation would be hard to implement because (1) many 
investigations begin by focusing on one species of violation 
and end up in pursuit of another and (2) some investigations 
involve multiple violations, such as price discrimination 
coupled with monopolization. (See app. VII.) 

We recognize that our recommendation may be difficult 
to implement. However, FTC should know the extent to which 
resources are being used to pursue various practices prohib- 
ited by the antitrust laws. FTC acknowledged in its comments 
on our draft report that the comparision of the antitrust 
activities of the Antitrust Division and the FTC by violation 
over a 3 year period is particularly useful and provides an 
entirely new analysis. (See app. II.) 

A major part of appendix II is an analysis of the 
utilization of resources by type of violation (see page 57). 
Information needed for this analysis was easily obtained 
from the Antitrust Division's management information system 
but difficult to obtain from FTC's management information 
system. A Bureau of Competition Deputy Director agreed 
that the data produced by FTC's system was not usable for 
the purpose of analyzing activity by violation. Only 
because of his extensive knowledge was it possible to 
classify investigations and cases by primary violation. 
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We manually computed the resources expenditure data for 
each violation category shown on page 60. 

FTC believes that our recommendation would be hard 
to implement because (1) many investigations begin by 
focusing on one species of violation and end up in pursuit 
of another and (2) some investigations involve multiple 
violations. Investigations do change focus as they progress 
and some are concerned with more than one distinct violation. 
However, the Antitrust Division designates for each investi- 
gation and case a primary violation and, in view of the 
similarities of enforcement activities, it seems that FTC 
could manage to do the same. Also, actions taken by the 
Bureau Director to improve investigational planning (see page 
31) should reduce the number of investigations which start 
after one species of violation and end up in pursuit of 
another. 

We are not objecting to FTC's decision to direct its 
resources into specific industries. But without the type 
of information called for by our recommendation, top manage- 
ment officials, as well as congressional committees, have 
no basis on which to address the adequacy of antitrust 
enforcement being directed to the various practices pro- 
hibited by the antitrust laws. The enforcement activities 
of the two agencies are very similar; we believe it would 
be beneficial to have, on a continuing basis, comparable 
information on the total Federal enforcement effort directed 
toward the various practices prohibited by law. 

In November 1979, FTC supplemented its comments with 
information which discloses that a Commission-wide task force 
is studying the Management Information System. Part of this 
task force's responsibility is to make recommendations con- 
cerning violation codes and other data in input documents 
and the ability to extract information on a violation code 
basis. It is anticipated that the task force.will complete 
its work and that the new system will be implemented in the 
late winter or the early spring. 

Regarding program evaluation efforts, FTC agreed that 
in the past it lacked the in-house expertise to conduct 
evaluations of its enforcement efforts. FTC believes that we 
have not sufficiently recognized its current response to 
the problems, which includes not only the study of the effects 
of past actions but thoughtful preparation for future action. 
After completing our review work, we were informed of evalua- 
tion-type activities completed in 1978 and evaluation studies 
begun in 1979 which were not mentioned in our draft report. 
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(See page 126.) Other recent efforts include consolidating 
evaluation efforts in one office and designating a new Deputy 
Assistant Director for Evaluation. 

FTC agreed that its evaluation efforts should be coordi- 
nated with the Antitrust Division but feels that they do not 
need to hire evaluation specialists. It said the Bureau of 
Competition's Planning Office is now staffed with six full- 
time attorneys with diverse backgrounds, and ongoing evalu- 
ation projects are being completed by this Office and the 
Bureau of Economics. 

If the Bureau's Planning and Evaluation Offices are able 
to formulate plans for continuing evaluation efforts and the 
increased resources result in more timely and beneficial pro- 
ducts, the problems identified during our review will be 
corrected. 
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CHAPTER 3 

MANAGEMENT CONTROL OVER INVESTIGATIONS 
CAN BE STRENGTHENED 

Improved management control over investigations could 
help assure that antitrust enforcement is conducted as 
expeditiously and efficiently as possible. Management over- 
sight at FTC and the Antitrust Division is usually informal; 
most investigations are not guided by formalized plans, mile- 
stones, or realistic completion dates. At FTC, we found that 
71 percent, or about 100 of the investigations reviewed, did 
not use formalized investigative plans. Although management 
oversight is provided at various levels within the Antitrust 
Division, the Division does not have a systematic procedure 
for determining the status and progress of investigations. 

To evaluate methods of managing antitrust investigations, 
we reviewed 294 investigations --142 conducted by FTC's Bureau 
of Competition and field offices and 152 conducted by the 
Antitrust Division. 

FTC INVESTIGATIONS 

The FTC program and regional office directors responsible 
for the day-to-day management of investigations need to 
monitor and control investigations more closely. Only two 
program directors required formal written status reports 
for ongoing work; communication was frequently oral and most 
efforts to monitor investigational progress were "ad hoc." 
According to many attorneys, resource and times estimates for 
various investigational deadlines and completion dates were 
usually guesses. 

Finally, as recognized by antitrust experts, practical 
remedies should be identified and appropriate legal theories 
should be developed early in the investigation. Yet, in some 
cases attorneys did not identify these remedies nor develop 
these theories until late in the investigation. 

During the course of our review, the Director, Bureau 
of Competition, implemented new management techniques and 
placed increased emphasis on existing ones to strengthen 
management's control over enforcement activities. Management 
improvement actions are discussed on pages 22, 23, and 31. 

Scope of investigations are broad 

There are no FTC guidelines or criteria available for 
assisting or guiding an attorney in setting the scope of an 
investigation. Bureau officials, however, have recently 
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issued guidelines to help attorneys select and plan inves- 
tigations for certain violations such as mergers and 
vertical restraints. According to attorneys, the scope of 
investigations is usually based on prior investigations and 
experience, This results in the scope being as broad as 
possible to reduce the chance of missing some evidence or 
violation. 

The Acting Director of the Bureau of Economics agreed 
that attorneys often request more information than they need 
for fear of missing some data. The Bureau of Economics fre- 
quently tries without success to narrow subpoena requests. 
Thus, many cases are unfocused for long periods of time and 
are frequently more complex than necessary. 

For example, one investigation began in June 1974 as a 
merger investigation. In January 1975, the investigation was 
expanded to consider restraints of trade and monopolization 
practices. 

In July 1975, the Bureau of Economics stated that: 

‘I* * * while the Bureau supports the use of 
compulsory process, we are uneasy about the 
broad scope of the investigation envisaged by 
the attorney.” 

The current lead attorney told us that when he was 
assigned to the investigation, in December 1976, he felt that 
the scope was too broad and he narrowed the legal focus by 
eliminating alleged price discrimination practices from the 
scope. 

At the time of our review, more than 31,000 hours had 
been charged to this investigation over a 4-l/2-year period, 
at an estimated cost of about $767,000. 

Another case, opened by Commission in -June 1974, remained 
open although the Bureau of Competition recommended twice to 
the Commission that the case be closed because it was too 
broad. In both recommendations the Bureau said the possi- 
bility of developing significant violations of law was too 
remote to justify the needed staffing; in fact, it said FTC 
failed to uncover either economic or legal evidence of anti- 
competitive conduct. More than 29,000 hours have been 
charged to this investigation over a 4-l/2-year period, at 
an estimated cost of about $730,000. 

These two case examples illustrate problems and delays 
which can occur, at considerable expense, without adequate 
management controls. 
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Status reports are usually not prepared 

Assistant and regional directors are required to submit 
periodic written status reports to the Bureau director for 
use in workload review sessions. Staff attorneys, however, 
are not required to keep managers informed about the pro- 
gress of an investigation through formal status reports. 
The status reports found in the files were not uniformly 
formatted and appear to have been prepared on an ad hoc 
basis. Attorneys and responsible managers told us that 
communication about the status of investigations is usually 
oral. 

Status reports are effective devices for monitoring 
the progress of investigations. Two programs we reviewed 
required formal written status reports. In one of these, 
the Assistant Director required a written monthly report 
providing information on relevant action dates, activity 
during the past months, projected activity for the coming 
month, and dead1 ines. In addition, he required a more com- 
prehensive written quarterly report. This Assistant Director 
told us that, of the 18 investigations active when he was 
assigned the program area, 15 were closed after reviewing 
status reports. 

The Bureau Director told us that he favors more formal- 
ized communication between attorneys and assistant directors. 

Time and resource estimates 
are unrealistic 

Time and resource estimates appear to be meaningless. In 
64 of the cases we reviewed, attorneys told us that resource 
estimates and time frames had been established. Actual hours 
compared to estimates are shown in the table below: 

Actual hours used 
compared to 

estimated hours 

Within 20 percent 

Number of - Percent 
cases (note a) 

10 17 

More than 20 percent below 11 19 

More than 20 percent over 37 - 64 

Total b/58 -- - 100 - 

s/Rounded to the nearest whole percent. 

b/Comparative data not available for six cases. 
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According to many attorneys, time and resource esti- 
mates were usually guesses. One lead attorney said that 
most attorneys just plug in some figures because the Bureau 
does not provide any guidelines for estimating time and 
resource requirements. According to one assistant director, 
most lead attorneys do not have the experience to accurately 
estimate resource needs. Bureau management agreed that more 
needs to be done to improve the use of time and resource 
estimates'. However, management pointed out that the accuracy 
of these estimates is quite variable, since the factors over 
which FTC has no control--delays by respondents and motions 
to quash subpoenas-- are so unpredictable. 

However, in one program where the Assistant Director 
stressed the importance of meeting established deadlines, 
those deadlines were met in all investigations we reviewed. 
In a December 16, 1977, memorandum, he said that all assign- 
ments given staff attorneys were to be in writing and include 
a precise deadline for completion of the work. If the attor- 
ney could not meet the deadline imposed, he or she had to 
explain why. 

The Director of the Bureau of Competition is aware that 
deadlines at FTC have had little meaning because the staff 
have not taken them seriously. Our analysis of 44 investiga- 
tions between July 25, 1977, and March 23, 1978, disclosed 
that 29 of the investigations, or about 66 percent, expe- 
ienced at least two slippages. We also found that the deadlines 
for 20 of them, or about 45 percent, changed at least once. 

Slippage of deadlines is often unavoidable when due, 
for example, to subpoena enforcement activities or changing 
priorities. What is necessary is that the Bureau monitor 
deadlines and insure that where slippage occurs, valid rea- 
sons exist for the slippage. 

In September 1977, the Director instituted a system of 
uniform time standards for action by his office and the 
Bureau of Economics in certain matters. However, one Deputy 
Director told us in November 1978, that the time standards 
memorandum of September 1977 had never been strictly enforced 
primarily because the Bureau had the impression things were 
working well. 

In a November 28, 1978', memorandum, the Bureau Director 
again emphasized the importance of deadlines. He stated: 

"An essential feature of any program to reduce 
delay is time deadlines which are enforced, 
with individual accountability for failure to 
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meet them. Most successful entrepreneurial 
enterprises operate on the basis of firm dead- 
lines, and the Government law business should 
be no exception." 

The memorandum also pointed out that the Bureau Director's 
office will continue to set deadlines in writing at periodic 
workload sessions for all matters handled by assistant direc- 
tors. It also said no useful purpose is served by imposing 
unrealistic schedules, and it directed that deadlines be nego- 
tiated between lead attorneys and assistant directors before 
workload sessions. Requests for extension must be in writing 
from the Assistant Director, and meeting deadlines will be 
considered in assessing professional performance. 

During our review, Bureau management placed increased 
emphasis on the role of periodic workload sessions between 
the Bureau management and assistant and regional office direc- 
tors. These sessions are the primary mechanism for estab- 
lishing operating level priorities and monitoring the pro- 
gress of various matters. Topics for discussion at the 
sessions include status of matters, theory of matters, 
personnel difficulties, and staffing needs. The most 
tangible outcome is establishing internal deadlines which 
are subsequently monitored by Bureau management. 

FTC has only recently established criteria on how long 
investigations should take. In the case of initial (roughly 
equal to preliminary) investigations, decisions concerning 
continuation or termination should be made within the first 
100 hours. No comparable requirement exists for full (roughly 
equal to formal) investigations. Bureau officials emphasized 
that while criteria would be useful for resource planning, 
establishment of criteria requires flexibility and recogni- 
tion of the different requirements for different kinds of 
investigations, for example, horizontal versus conglomerate 
mergers. 

The average investigation remains open for a long time. 
Information for the 142 investigations we reviewed showed 
that the average preliminary investigation was opened for 
12 months, while the average formal investigation was opened 
for 28 months. Preliminary investigations ranged from between 
less than 1 month and 51 months; formal investigations ranged 
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between less than 1 month and 
shows how long investigations 

Months 

O-6 

7 - 12 

13 - 18 

19 - 24 

Greater than 25 

Total 

96 months. The following table 
were open. 

Investigations 
Preliminary Formal 

22 5 

32 9 

14 11 

11 8 

7 23 - - 

86 56 = = 

Bureau management have taken recent steps to emphasize 
the importance of establishing and meeting deadlines. These 
steps should, if closely monitored, improve staff performance. 
When Assistant Directors stressed deadlines as important 
management tools, our review showed they were met. 

Practical remedies and appropriate 
legal theories are not firmed up early 

Substantial agreement exists among antitrust experts 
that proper management involves early identification of 
practical remedies and development of appropriate legal 
theories. However, we found instances where investiga- 
tions proceeded without early consideration of either 
the remedy or legal theory. 

In a speech on November 18, 1977, before-the Eleventh 
New England Antitrust Conference in Boston, Massachusetts, 
the FTC Chairman stated that 

"Too much effort has been expended on proving 
liability for violations of law, while insuffi- 
cient thought has been devoted to remedies, and 
what thought there has been has often come too 
late. Remedy is the bottom line of (antitrust) 
enforcement and must therefore receive far more 
attention.W 

James Halverson, a former director of the Bureau of 
Competition, also stated that remedy identification is the 
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single most important step in an investigation and can be 
determined during the early stages of an investigation. In 
a recent speech, he said 

“* * * the Government’s trial lawyers have been 
making a grave error by their frequent use of an 
unrefined blunderbuss approach to investigations 
and antitrust complaints, firing out widely vary- 
ing theories and alternative markets and submar- 
kets, hoping that at least one will hit the 
target. Ironically, tightly drafted complaints 
and restrained and controlled document and dis- 
covery requests would get the Government to trial 
much sooner and with better ammunition.” 

The acting director of the Bureau of Economics also 
agreed that remedies should be considered at the start of 
an investigation. He believes formal investigations should 
not be apprtjved unless viable remedies have been considered 
and chosen. 

Clear evidence exists that in at least five instances, 
investigations proceeded for some time without the consider- 
ation of practical remedies or the development of a firm 
legal theory. For example, one of the five investigations 
was opened in June 1975 and closed in May 1978. The investi- 
gation’s purpose was to consider whether the structure, 
performance and conduct of certain food industries impeded 
effective competition. In a January 20, 1978, status report, 
the lead attorney stated, “Since this matter is still a pre- 
liminary investigation, no decision has been made on the 
relief that would be requested.” He also pointed out that, 
although he needed an economist to identify the consumer 
and industry impact of any structural relief, one had not 
yet been assigned. This investigation used 918 work-hours, 
at an approximate cost of $23,000. 
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Another investigation,i/ which was still active as of 
April 1978 at an approximate cost of $198,000, was started 
in January 1974. Its purpose was to consider whether a 
municipality created a monopoly by authorizing only one 
company to provide taxi services at an airport. Throughout 
most of the case history, staff members were unsure (1) 
whether the investigation fell within FTC's jurisdiction and 
(2) what action they should take if the matter was in FTC's 
jurisdiction. In an October 1975 memorandum to the Commission 
requesting the issuance of a complaint, the region stated 
that no attempt had been made to negotiate a consent order 
partially because "we are unsure of what the precise terms 
of such an order should be at this time." 

In March 1976, a newly assigned lead attorney to the 
investigation informed the Assistant Regional Director that 
he was uncertain whether the investigation fell within FTC's 
jurisdiction. In another memorandum of July 15, 1976, the 
same attorney informed the Bureau of Competition that: 

"I am now convinced that the legal theories 
favored by the previous lead attorneys on the 
case must be given less emphasis and stronger 
theories pursued." 

On February 7, 1977, a regional attorney in a third 
revision of the proposed complaint stated that: 

"From the beginning of its investigation of 
the * * * staff has had difficulty propos- 
ing relic;." 

Finally, based upon a request for evaluation of the case 
from the Assistant Director for Regional Operations, a staff 
attorney recommended on September 29, 1977, that 

"While the * * * case may have merit from an 
economic policy standpoint, from a legal stand- 
point, the case should be held in abeyance * * *." 

L/In its response to our draft report, FTC told us that 
it does not consider this investigation to be a typical 
example of an Antitrust investigation. 
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The lead attorney informed us on January 31, 1979, that 
he recently recommended the case be closed primarily because 
(1) the monopoly had been modified by the respondents, and 
(2) private litigation seeking damages suffered from the 
monopoly is in process. 

Bureau officials subsequently issued an economic report, 
distributed nationwide, which they believe has had a positive 
influence on the provision of taxicab services at a number 
of airports. 

ANTITRUST DIVISION INVESTIGATIONS 

The Division needs also to monitor and control its 
investigations more closely to insure that they are con- 
ducted efficiently and expeditiously. Management oversight 
of investigative activities is conducted at several levels 
within the Division. The senior attorney in charge and the 
section/field office chief provide day-to-day supervision 
through meetings and internal memoranda. On a less routine 
basis the Office of Operations and Office of the Assistant 
Attorney General oversees and monitors investigations. Manage- 
ment’s overview primarily emphasizes policy and legal aspects 
of investigations, such as the appropriateness of a civil 
or criminal proceeding, the necessity for using compulsory 
process, and the adequacy of evidence to file a civil suit 
or criminal charges. While these are important concerns# 
management needs also to monitor its investigations more 
closely to insure that they progress adequately. 

Our review disclosed that the Division did not have a 
systematic means to 

-- routinely determine the status of investiga- 
tions with little or no time changes over a 
long time and 

-- monitor progress of investigations to assure 
they are conducted as efficiently and expedi- 
tiously as possible. 
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Many investigations are inactive 

Using the Division's management information system, the 
Antitrust Caseload Evaluation System, we found that many 
investigations are inactive. As of March 31, 1978, 149 of 
559 open investigations, or 27 percent, had been inactive-- 
with no attorney time devoted to them for the 6-month period 
ended March 31, 1978. For the 18-month period ended March 31, 
1978, attorneys worked less than 1 month on 145, or 26 percent, 
of the investigations. The extent of inactive investigations 
varied among the Division's Washington and field sections, 
ranging from 3 percent to 48 percent of the investigative 
workload. Of the 145 investigations with little or no time 
charged during the 18-month period, 123 were preliminary 
investigations, 7 were grand jury investigations, and 15 were 
civil investigative demand lJ (CID) investigations. 

Several factors may explain this inactivity, such as 
failure to formally close investigations that have been 
completed and some investigations taking precedence over 
others. However, at the time of our review, Division manage- 
ment did not have a systematic means to routinely monitor 
the investigative workload to identify, close, or take other 
appropriate action on inactive investigations. We asked the 
Division to identify such inactive matters before our own 
analysis, but it could not readily provide accurate data. 
Division officials told us that they would have to ask each 
section and field office to review workload data to identify 
the status of investigations and take appropriate action. 
They also pointed out that the Division's workload would be 
further cleared by meetings that were being held by the Assis- 
tant Attorney General with each section and field chief to 
discuss pending workload. 

Progress not monitored by milestones 

The Division has no general criteria on how long investi- 
gations should take, and most investigations'are not subject 
to time frames. Information on the 152 investigations we 
reviewed showed that 59 percent were open for more than 12 
months, and about 32 percent for over 24 months. On the 
average, preliminary investigations were open for 20 months, 
grand jury investigations for 21 months, and CID investiga- 
tions for 36 months. No benchmarks exist, however, which 

l-/A civil investigative demand is similar to a subpoena. 
The Division uses it to obtain documents and/or oral 
information from companies when the suspected violation 
appears to be a civil violation. 
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management can use to identify investigations open for 
abnormally long periods of time which may need senior level 
attention. The Division is considering the use of "exception 
reports" to facilitate management oversight of its enforce- 
ment workload. Parameters would be established for investi- 
gations, and those activities falling outside them would be 
reported on an exception basis. Division officials told 
us that such reports would be a useful management tool: 
however, as of April 1979, such time limits or parameters 
had not been established. 

Effective monitoring of investigations is also handi- 
capped by the absence of milestones or operating plans to 
measure progress. Of the 152 investigations we reviewed, 
129 did not have estimates of time required or completion 
milestones. In addition, attorneys told us that only eight 
investigations had operating plans. 

Such management tools are particularly needed because 
the Division opens many investigations based on preliminary 
information and suspicions which require the systematic 
accumulation of information on sometimes complex legal and 
economic issues. For example, one investigation we reviewed 
began in July 1972, as a result of an article in the Wall 
Street Journal, about a merger in the advertising industry. 
To prove a violation of section 7 of the Clayton Act, the 
attorney had to define the lines of commerce and the geo- 
graphical area involved. However, the staff had difficulty 
in obtaining meaningful gross revenue data to define the pro- 
duct market. Notwithstanding the difficulties in developing 
data on the product market, the staff continued with the 
investigation and submitted several drafts of a proposed 
civil complaint alleging a violation of the Clayton Act. 
The field chief disagreed with the proposed civil complaint 
because 

--the investigation yielded no evidence that the 
merger had a nationwide effect in the lines of 
commerce and 

--the proposed case was lacking in true economic 
significance and could not be justified in the 
light of more important matters pending in the 
Division. 

In March 1976, almost 4 years after it was initiated, 
the Deputy Director of Operations closed the investigation 
citing the same basic reasons as the field chief. The 
attorney estimated that 24 staff months were spent on this 
matter. 
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According to the staff attorney, the field chief did 
not closely monitor the progress of this investigation other 
than asking him when it would end. Consequently, the short- 
comings were not timely resolved by management. 

Another investigation which we reviewed would have been 
improved by obtaining certain relevant data at the beginning 
of the investigation. This investigation dealt with alleged 
customer and territorial restrictions in the carpet industry 
which had sales of approximately $3 billion. The investiga- 
tion lasted approximately 4-l/2 years and was conducted, at 
various stages, by three different attorneys. 

We discussed the investigation with the last attorney 
assigned, who had closed the investigation in 1977. He told 
us the primary factors influencing the decision to close the 
matter was the fact that the suspected company had a very 
small percentage of industry sales--.5 percent of the 
market-- and had not made a profit in the 10 years; this fact 
was determined 3 years after the investigation began during 
a financial audit conducted by the FBI. The attorney told 
us he did not know why such data had not been obtained 
earlier by the previous attorneys assigned. Based on esti- 
mates provided by the attorney, this investigation required 
about 36 staff-months. 

Our review also disclosed that the Division's investi- 
gative activities have sometimes been hampered by the lack 
of early development of firm legal theories. For example, 
in a 1978 study of the Division's past investigations in 
concentrated industries, the Office of Policy Planning 
analyzed four prior investigations and concluded: 

II* * * little effort was made to develop a 
legal theory applicable to the concept of 
joint monopolization and most of the debate 
in the files concerned discussions of whether 
the known facts about each industry would 
permit the Division to characterize it as a 
shared monopoly. Consequently, these 
inquiries remained primarily theoretical 
discussions of possible cases the Division 
might wish to pursue* * *' 

Of the four investigations pursued, only one developed 
into a case. In evaluating this matter the Office of Policy 
Planning pointed out: 

"A wide range of alternative proposed legal 
theories were spawned by the 1965 to 1976 
* * * investigation * * * Though many of 
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these approaches presented viable enforce- 
ment alternatives, few were fully developed 
both in terms of theory and in application 
to the facts* * *' 

This case was filed in 1973, and the Government dis- 
missed it in 1976. Division records only show staff-months 
expended on this case from October 1975, From October 1975 
until the case's termination, 38 staff-months were charged 
to this matter. 

During our review the Division implemented a project to 
require and provide milestones. Field offices and Washington 
sections were requested to identify their five most important 
matters (that is, investigations or cases) and to schedule 
completion dates for them. According to agency officials, 
the primary purpose of the effort, is to enable the executive 
and operating officials to agree on expected results and to 
provide a means to measure progress. Several section and 
field chiefs told us that they believe that this type of 
schedule will be a useful management tool for monitoring the 
progress and direction of enforcement activities. 

CONCLUSIONS 

Antitrust investigations can be lengthy; however, 
improved planning and management techniques can reduce 
unnecessary and wasteful delays. We found that (1) the 
scope of investigations are sometimes very broad, (2) moni- 
toring procedures are often informal and ad hoc, (3) time 
and resource estimates are not effectively used to monitor 
progress and to evaluate performance, and (3) viable remedies, 
detailed legal theories, and other pertinent information are 
not always considered or obtained early in the investigation. 

We believe that investigations could be made timely 
through the use of formal investigative plans which (1) 
establish realistic completion dates and resource require- 
ments and provide for periodic reports on the status of 
investigations. Such plans could also assure that broad 
scope investigations are efficiently managed and that crit- 
ical technical aspects and information are considered early 
in an investigation. A written record would also make it 
easier for newly assigned attorneys to learn what has to be 
done on an investigation. 

FTC ACTION TAKEN 

On July 25, 1979, the Director, Bureau of Competition, 
issued a memorandum to all Bureau and regional office staff 
establishing new requirements which should improve investi- 
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gational planning and correct the management deficiencies 
discussed in this chapter. To improve the Bureau and Com- 
mission decisionmaking process, the Director is requiring 
that all memoranda which recommend that an investigation 
continue beyond the preliminary stage--normally 100 hours 
or 90 days--include a 

--statement of the issues, 

--precise statement of the legal theory 
or theories involved, 

--discussion of possible remedies, and 

--discussion of policy issues and other 
relevant considerations. 

The Director recognizes that poor investigational 
planning has, on some occasions, led to excessively lengthy 
and inefficient investigations; thus, he is requiring that 
an investigational plan be prepared for each investigation 
proceeding beyond the initial phase. This plan must be 
approved by the appropriate Assistant or Regional Director, 
no later than 30 days after the investigation is approved. 

For merger cases, the plan must be approved by an As- 
sistant or Regional Director within 30 days after receipt 
of materials in response to a second request for information 
under the Hart-Scott-Rodino Act (see p. 941, or within 30 
days of a Bureau decision to seek compulsory process, which- 
ever is earlier. 

Each plan, which must be updated monthly or, as required 
by Assistant or Regional Directors, will discuss the follow- 
ing issues: 

--The information necessary to reach a .judgment con- 
cerning each major issue involved in the investi- 
gation. 

--Sources for the necessary information. 

--The means to be used to get the information. 

--Necessary inputs from the Bureau of Economics 
or consultants and when such input should be 
sought. 

--Contingencies which affect the ability to get 
necessary information. 
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--Timetable for the investigation in two parts 
(overall and to next decision point). 

--The amount of resources (work-years and 
dollars) expected to be used. 

RECOMMENDATION TO THE ATTORNEY GENERAL 

We recommend that the Attorney General insure that the 
Antitrust Division strengthen management controls over the 
progress of antitrust investigations to facilitate both 
their orderly development and progress. In doing so1 con- 
sideration should be given to using: 

--Operating plans, which describe what, how, 
when, and who will do each activity in an 
investigation and provide for the early 
development of the legal theory to be used 
and consideration of the remedy to be sought. 

--Realistic completion dates and resource 
requirements to measure progress and per- 
formance, subject to events beyond the 
control of the enforcement agency. 

AGENCY COMMENTS 

The Department of Justice, in response on October 19, 
1979, to our draft report, informed us that the Antitrust 
Division has taken actions to strenthen management control 
over the progress of antitrust investigations by 

--requiring the development of operating plans 
to guide the progress of investigations; 

--establishing an improved automated file 
numbering system: 

--requiring weekly reporting of time by pro- 
fessional and paraprofessional personnel and 
the establishment by section and field office 
chiefs of target dates and estimated resource 
usage for completion of all major phases of 
antitrust matters, regulatory proceeding, and 
special projects; and 

--producing reports that will inform Division 
management, including section and field office 
chiefs, of the progress of the investigations 
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and identify matters that will be coming up 
for decision and matters that are past due 
requiring follow-up action. (See app. VI.) 

Prior to receiving our draft report for comment, 
FTC took significant actions to strengthen management 
control over enforcement activities. The Director of FTC's 
Bureau of Competition, in commenting on our draft report 
(See app. VII), stated that the draft under emphasized 
the (1) progress that has been made to improve investigative 
planning (see p. 32), (2) importance of the "100-hour" 
procedure to limit the length of preliminary investigations 
(see p. 23), and (3) effect of the periodic workload 
sessions between the Bureau Director and the Assistant and 
Regional Directors as a way of managing cases and investi- 
gations and enforcing deadlines. (See p. 23.) 
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CHAPTER 4 

IMPROVED AVAILABILITY AND USE OF ECONOMISTS 

AND OTHER PROFESSIONAL STAFF NEEDED 

Both FTC and the Antitrust Division employ professional 
economists; yet, our review showed that such assistance was 
not always requested in a timely fashion. In some instances, 
economic assistance could have facilitated enforcement 
efforts. 

FTC's operating manual implies, but does not require, 
that economic assistance be sought early in an investigation. 
The Antitrust Division also has no formal policy for deter- 
mining when economists should be consulted; the decision is 
generally left to the staff attorney in charge of the inves- 
tigation. Both agencies need to provide written guidelines 
on the role and use of economists. 

The agencies should also explore the use of other avail- 
able professionals to assist in enforcement activities. 
Although the FBI represents an available resource to the 
Antitrust Division, it has not emphasized the Bureau's use. 
In addition, FTC needs to encourage expanded use of research 
analysts to assist antitrust attorneys. 

USE OF AVAILABLE ECONOMIC 
ASSISTANCE COULD BE IMPROVED 

Early involvement of economists is essential to the 
proper development of many antitrust investigation. According 
to FTC's operating manual, economists are generally useful 
in all cases when there are market definition problems or 
where an anticompetitive effect must be shown to establish 
a law violation. One type of investigation which must develop 
an acceptable market definition and consider anticompetitive 
effects concerns mergers prohibited by Section 7 of the Clay- 
ton Act. Yet we found that economic assistance was not 
requested on all merger investigations. 

Economic assistance at the 
Antitrust Division 

The Division's Economic Policy Office (EPO) is respon- 
sible for providing antitrust economic analysis support. It 
is staffed with professional economists whose skills can be 
used from the preliminary investigation stage through to 
actual litigation and final judgment stages. As of March 
1978, EPO had 42 economists. 
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During the period October 1975 to September 1977, EPO 
economists provided assistance on 246, or 16 percent, of 
1,502 investigations active during that period. Assistance 
was provided on 41 of the 196 grand jury investigations, 27 
of 135 CID investigations, and 178 of the 1,171 preliminary 
investigations. 

Of the 152 investigations reviewed, EPO assistance was 
requested in 46. The following table shows the types of 
investigations with economic assistance. 

Total 
number of Economic 

Types of investigation investigations assistance 

Preliminary 91 28 
Grand jury 34 8 
CID 27 10 - 

Total 152 46 Z C 
The Division has no formal policy or guidelines for 

determining when economic assistance should be requested, 
the staff attorney generally makes this decision. Some 
attorneys who we talked with believed economic assistance 
unnecessary in investigating most conspiratorial conduct 
practices prohibited by Section 1 of the Sherman Act. Since 
such practices are illegal, they believed economic analysis 
unimportant and unnecessary. 

Attorneys did generally agree, however, that economic 
analysis was important in the investigation of other 
violations-- such as mergers or monopolies--where anticompeti- 
tive impact had to be demonstrated and where product and geo- 
graphic markets had to be defined. Despite this, of 34 merger 
investigations we reviewed, economic assistance was not 
requested on 18, or approximately 53 percent.. Moreover, in 
5 of the 16 merger investigations which received economic 
assistance, such assistance was requested by attorneys 
11 or more months after the investigations started. In some 
cases, EPO assistance could have facilitated the Division's 
handling of such matters. 

For example, an attorney worked 8 months on a preliminary 
investigation and recommended filing a civil complaint to 
divest a merger. At that point, however, the field chief 
disagreed with him because the merger had a minor economic 
impact on the industry.. When the Office of Operations 
received the attorney's recommendation and the chief's dis- 
senting opinion, it had a staff economist evaluate the find- 
ings of the investigation. He found that the merger was 
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insignificant. Operations closed the investigation 2 years 
after the attorney's original recommendation. In our opinion, 
economist support should have been requested early during the 
investigation to determine the economic impact of the merger. 

In another case, two attorneys investigated a merger 
and recommended a civil suit. The field chief disagreed 
with the recommendation because of its minimal economic 
significance. In this instance economic assistance was 
not requested until 21 months after the investigation was 
authorized. Economic analysis supported the field chief's 
concerns, and the Office of Operations closed the matter in 
1976. 

A third investigation demonstrates the benefits of early 
participation by economists in ongoing investigations, This 
matter which was initiated in 1972, dealt.with alleged mono- 
polization and merger violations. The assigned attorney 
worked on this and other investigations over a 4-year period. 
In 1976 the attorney recommended further investigation to 
focus on pricing policies of the target company and on the 
possibility that they were aimed at driving competitors 
out of the market. At this point economic assistance was 
requested to review the facts accumulated. Based on analysis 
the assigned economist concluded that it would be extremely 
difficult to demonstrate anticompetitive intent and effect 
and recommended closing the investigation. The section 
agreed with the economists' conclusions, and the matter 
was closed. 

Our review also revealed that attorneys may sometimes 
avoid seeking economic assistance. For example, some 
attorneys said the following: 

--To call for economic assistance is a sure way 
to close a matter. 

--Economists consistently oppose filing certain 
types of cases. 

--Economists work too independently and make 
decisions which conflict with legal judgments. 

We cannot judge how widespread such feelings are or the 
impact they have on enforcement activities. Discussions with 
Division officials revealed the general feeling that attorney/ 
economists relations are good and have been continually 
improved over recent years with more and more interaction. 
The existence of such views, however, indicates a need for 
clearer guidance on the role of economists. 
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The Bureau of Competition receives economic assistance 
from the Economic Evidence section of the Bureau of Economics. 
Yet, 94 of 142 investigations we reviewed received no economic 
assistance. Moat of these were regional office investigations 
and in the preliminary or early stages of investigation 
shown in the following table. 

I as 

Investigations Without Economic As-sistance 

Headquarters Total 
Type of 

Regional 
NO NO No 

investigation Total assistance Total assistance Total assistance 

Preliminary 27 13 59 52 86 65 

Formal 26 11 30 18 56 - - - - 29 
Total 53 24 89 70 = 142 Z 94 -_ =L z 5=1 

Of the 34 investigations we reviewed which cited Section 7 
of the Clayton Act as a potential violation, 12 investigations 
(35 percent) received no economic assistance, as illustrated 
below. 

Section 7 - Clayton Act Investigations 
Without Economic Assistance 

Headquarters Regional 
Type of No No 

investigation Total assistance Total assistance 

Preliminary 13 6 8 3 

Formal 12 - 3 L P 

Total 25 9 9 3 = = =. = 

Total 
No 

Total assistance 

21 9 

13 - 2 

34 12 = = 
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Although FTC's operating manual implies, but does not 
require, that economic assistance be sought in the early 
stages of an investigation, we found that of 48 investiga- 
tions which received economic assistance, 8 requested assis- 
tance more than 2 months after the investigations were 
started. 

Instances were found where the progress of an investiga- 
tion was impeded by the lack of timely economic assistance. 
For example, in February 1977, a region started an investiga- 
tion of a horizontal merger and requested assistance from the 
Bureau of Economics. In February 1978, the Bureau of Economics 
recommended that the investigation be closed because the 
anticompetitive effect of the merger was not considered signi- 
ficant. The lead attorney told us that a decision on this 
investigation might have been reached sooner had an economist 
been available in the region. Early economic assistance might 
also have avoided some duplication of effort which occurred 
while awaiting headquarters' economic input. 

In another example, an FTC region initiated a price 
discrimination investigation in March 1972 and conducted 
nonpublic hearings in November. However, because the 
respondents' corporate headquarters were located within the 
jurisdiction of another FTC region, the case was transferred 
to that region in the spring of 1974 for further investiga- 
tion. Because this investigation has not been provided 
sufficient economic assistance, according to the new lead 
attorney, a price discrimination violation had not yet been 
established. Areas such as market definitions and consumer 
injury had not been explored in sufficient detail at the time 
of the actual transfer of the files. 

Consequently, the lead attorney focused the investiga- 
tion upon developing economic data required to support the 
violation. Based upon this research, he concluded that the 
alleged price discrimination violation should be replaced by 
a monopoly violation. It was not until December 1974 that 
headquarters provided an economist to assist in the investi- 
gation. At that time, the economist agreed with the conclu- 
sions of the regional attorney. Subsequently, headquarters 
assigned several economists to this investigation. At the 
time of our review, the lead attorney had concluded that 
the respondent had violated the law, and the attorney was 
finalizing a complaint. 

The lead attorney believed that the investigation 
would have been shortened by at least 2 years had an 
economist been assigned at its initiation. 
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The investigation has been active for approximately 7 
years. As of April 30, 1978, about 9,000 hours had been 
charged, at an approximate cost of $223,000. 

During our review, only 4 of 10 FTC regional offices 
had an economist. After our fieldwork was completed, steps 
were taken to improve the availability of economic assistance 
for regional office investigations. According to the Assis- 
tant Director for Economic Evidence, his office has assisted 
five regional offices in locating and hiring highly qualified 
local economists, on a part-time basis. 

Headquarters' request for economic 
assistance not completely fulfilled 

As shown above, economic assistance was not provided in 
24 headquarters' investigations --13 preliminary and 11 formal. 
While economic assistance was probably not requested for some 
of these investigations and not needed for others, our review 
disclosed that the Bureau of Economics has not been able to 
fulfill all requests for assistance received from the Bureau 
of Competition. The Assistant Director furnished us informa- 
tion showing that during the period February 1977 to December 
1978, he was unable to provide complete assistance in 54 of 
77 requests. The level of assistance provided for these 54 
requests ranged from a low of 5 percent to a high of 85 per- 
cent and averaged 49 percent of what was needed. 

Assistant Directors supervising specific program areas 
for the Bureau of Competion usually make requests for economic 
assistance on antitrust matters to the Assistant Director for 
Economic Evidence in the Bureau of Economics. The Assistant 
Director meets weekly with his deputies and decides which 
requests will receive assistance and the extent of assistance. 

The Bureau of Economics is attempting to provide some 
assistance on all requests from the Bureau of Competition. 
It may be that some assistance is better than none; however, 
in view of the substantial number of requests which cannot be 
completely fulfilled, we felt that the Bureau of Competi- 
tion should consider having all requests for economic assist- 
ance flow through one official. This person would judge 
their relative importance and assist the Bureau of Economics 
in allocating its resources. While the Assistant Director of 
Economic Evidence does receive some advice from the Bureau, 
he told us that a more systematized approach would be helpful 
in making staffing decisions. In May 1979, the Bureau Director 
implemented such an approach by designating a deputy director 
as the focal point for all economic assistance requests from 
headquarters and field office staff. 
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GREATER USE OF THE FBI IN ASSISTING 
THE ANTITRUST DIVISION ON INVESTIGA- 
TIONS SHOULD BE EXPLORED 

The Antitrust Division should explore greater use of the 
Federal Bureau of Investigation (FBI) in conducting antitrust 
investigations. Under its Antitrust and Civil Matters Pro- 
gram, the'FB1 can provide support, through investigative 
activity, to the Antitrust Division. Such support can take 
several forms, including conducting interviews of business 
officials, obtaining data on business practices, analyzing 
and examining accumulated data, and providing technical ser- 
vices, if necessary, such as handwriting analysis and fin- 
gerprinting. 

Division attorneys normally initiate FBI participation 
in antitrust matters. The attorneys' request for assistance 
is channeled through the Office of Operations to the FBI 
headquarters antitrust unit where it is relayed to the appro- 
priate field office. The necessary agents are then assigned 
to the matter. Division records show that during fiscal year 
1978, FBI assistance was requested on 35 investigations. 

The Division's Office of Operations could not tell us 
whether the FBI could have been effectively used on additional 
investigations. An official explained that attorneys respon- 
sible for the matter usually decide whether to request FBI 
assistance. He pointed out that the Assistant Attorney 
General has emphasized to section and field chiefs that the 
FBI is available and willing to support the Division. The 
official believes the Division is moving toward increased use 
of the FBI. He acknowledged that the Division does not, how- 
ever, systematically monitor the extent to which the FBI is 
used or how it can be used more effectively. 

In our view, such an effort would be worthwhile and 
would enable the Division to be more certain that the FBI 
is used most effectively. For example, the Division has no 
current written guidelines to assist the staff attorney in 
deciding to use the FBI or describing the types of assistance 
it can provide. Currently, this must be communicated largely 
by word of mouth, and attorneys may be hesitant to request 
FBI assistance because of someone else's past experiences. 
One section chief told us, in addition, that he believed 
the FBI could be used more often if clear information was 
available as to what services they could provide. By moni- 
toring the assistance provided on investigations, the 
Division could develop an inventory of services; such an 
inventory could be distributed to Division attorneys 
to enhance their awareness of FBI assistance. 
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Such monitoring would also identify any difficulties or 
limitations experienced in FBI investigations. For example, 
several attorneys told us that FBI agents may not have the 
necessary training in antitrust enforcement. The special 
agent supervisor of the FBI headquarters unit told us the 
agents receive no specialized training in antitrust enforce- 
ment. If this is a limiting factor, the Division and the 
Bureau can resolve it. The Antitrust Division, for example, 
has developed an in-house training program and has provided 
training sessions for personnel of U.S. Attorney and State 
Attorney General offices. Such ongoing training opportunities 
could be made available to FBI agents as well. 

GREATER USE OF CONSUMER PROTECTION 
SPECIALISTS AND RESEARCH ANALYSTS 
SHOULD BE EXPLORED 

Antitrust investigative work requires a review and 
analysis of documents. While this review is usually done 
by attorneys, the work could be more economically performed 
by other professional staff. 

Professional staff, other than attorneys (called 
Research Analysts (RAs) at FTC headquarters), were used on 
one-third of the investigations reviewed at FTC headquarters. 
Field office investigations received assistance from investi- 
gators called Consumer Protection Specialists. 

According to FTC's position description: 

--A Consumer Protection Specialists is a field 
office resource who conceives, institutes, and 
conducts on-site investigations at the grass 
roots level, stemming from consumer complaints, 
advertising monitoring, direct observation or 
awareness, or supervisory instruction. 

--An RA is a headquarters resource who performs many 
of the same activities as a consumer protection 
specialist. However, the major thrust of the RA's 
involvement is the provision of direct litigation 
support by means of intensive investigative 
research and analysis of file research data, 
subpoena returns, published data, and the 
fruits of previous or preliminary onsite 
investigative findings. 

As indicated above, an RA can provide assistance to 
attorneys by reviewing and analyzing documents. Instances 
where additional staff were needed to review documents were 
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noted, but no RA had been used on the investigation. Docu- 
ment review work could possibly also be more economically 
performed by RAs rather than attorneys. The average grade 
level for RAs assigned to the Bureau's investigative programs 
was GS-9, while the average grade level of attorneys was GS-13. 
The annual salary difference between the two grade levels is 
over $10,000. 

For example, on one investigation, extensive subpoenas 
sent to 72 organizations produced documents requiring eight 
file cabinets of storage space. Although two attorneys were 
assigned to review the documents, this staffing level was 
insufficient to handle the volume of documents received. At 
the time of our review, this investigation was over 2 years 
old. Although 10 different attorneys have been assigned to 
it for varying periods of time, RAs have never provided 
assistance. 

A June 1977 status report for another investigation 
which had been underway since March 1976 disclosed that docu- 
ments which had been on hand for several months had not been 
reviewed. During the latter part of June, additional docu- 
ments were requested from several companies. A September 
1977 status report indicated that a substantial volume of 
documents needing review had been submitted or made avail- 
able to staff by competitors of the target company. Around 
this time, however, the staff assigned to this investigation 
was reduced to one attorney who spent most of his time review- 
ing documents and preparing a memorandum to close the inves- 
tigation. As of August 1978, the closing memorandum had not 
yet been approved by the Assistant Director in charge of the 
program. This investigation had at least eight different 
attorneys assigned over a 2-year period but made no use of 
RAs. 

The Bureau's Assistant Director for Budget and Manage- 
ment told us that the Bureau had not established a desired 
ratio of attorneys to RAs. Program Directors are assigned 
a certain number of positions which they can fill with 
attorneys, RAs, or clerical personnel. 

As of November 1, 1978, the ratio of attorneys to RAs 
in the Bureau's six investigative programs was about six to 
one. The programs which were heavily involved in litigation 
had a smaller ratio, while other programs had a much larger 
ratio. For example, the Petroleum Section of the Energy pro- 
gram had a ratio of about 2 to 1, while the Merger/Joint 
Venture and Food programs had a ratio of 17 to 1. While the 
Bureau has stipulated its desire that the ratio of profes- 
sional to clerical staff be about 2-l/2 to 1, no such 
stipulation has been made concerning attorneys to RAs. 
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CONCLUSIONS 

Not all antitrust investigations require economic 
analysis or even the same level of assistance. However, 
when it is needed, the need and actual provision of 
service should be determined as early as possible. The 
progress of some investigations had been impeded by lack 
of timely economic assistance. Also, investigative work 
could possibly be done more efficiently if each of the 
enforcement agencies increased their use of other profes- 
sionals to assist attorneys. 

Presently, the Antitrust Division cannot be certain that 
it is using FBI assistance to its fullest potential. The 
Division should explore the potential for greater utilization 
of the FBI in antitrust enforcement and establish written 
guidelines on the role and use of FBI agents. 

FTC's Bureau of Competition needs to establish a desired 
ratio of attorneys to RAs and encourage Program Directors to 
consider the ratio when filling vacancies. RAs can provide 
assistance to attorneys by reviewing and analyzing documents. 
Such work can be done more economically by RAs; instances 
where additional staff were needed to review documents were 
noted, but no RAs had been used on these investigations. 

RECOMMENDATIONS 

To improve the use of available economic assistance, 
we recommend that the FTC Chairman direct the Executive 
Director's office to revise the Operating Manual to 

--more specifically suggest the type of investi- 
gations which should receive economic assistance 
and 

--expressly require the early involvement of 
economists in such investigations. 

The Attorney General should require that the Division 
formalize its policy on the role of economists in assisting 
on antitrust investigations and provide guidelines on how 
and when they can be most effectively used. 

To increase the use of other professionals to assist 
attorneys in investigative work, we recommend that the 
Attorney General emphasize and provide guidelines on the 
role and use of FBI agents in assisting on antitrust enforce- 
ment activities and, where necessary, provide antitrust 
training to FBI agents. The FTC Chairman should direct the 
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Bureau of Competition to establish a desired ratio of RAs to 
attorneys and encourage consideration of the desired ratio 
in filling vacancies. 

AGENCY COMMENTS AND OUR 
EVALUATION 

According to the Department of Justice, the Antitrust 
Division has essentially completed a new manual which will 
include sections on the role and use of both economists 
and the FBI. The manual will provide specific information 
as to the type of assistance economists and FBI agents can 
provide, the stage of a matter at which assistance should 
be sought, and the procedures for obtaining assistance. 
(See app. VI). 

The Director of FTC's Bureau of Competition informed us 
that the Bureau agrees fully that economists should be avail- 
able as a matter of course to assist in preparing antitrust 
cases. He also said that the Bureau should attempt to employ 
more research analysts to aid in the investigative process. 
The Bureau believes that no important antitrust case needing 
economic assistance goes without that assistance. Any delays 
in seeking economic assistance resulted from simple failure 
at the outset of investigations to discover factual patterns 
clearly indicating the need for such assistance. (See 
app. VII). 

Our review did not identify situations where the need 
for economic assistance was recognized but not requested. 
We did, however, find that about 65 percent of the investi- 
gations reviewed did not receive economic assistance. (See 
P* 38) FTC has taken action to improve the availability 
of economic assistance in its regional offices and has 
improved the process for obtaining assistance at the head- 
quarters level. However, we believe that the manual 
revision called for by our recommendation would help assure 
that antitrust investigations which need economic assistance 
receive it in a timely manner. 
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CHAPTER 5 

SCOPE OF REVIEW 

As requested by the Chairman, Senate Select Committee 
on Small Business, we examined the antitrust enforcement 
activities of the FTC and the Antitrust Division of the 
Department of Justice. For this purpose we analyzed the 
direction of enforcement efforts of the two agencies over 
the 3-year period ended fiscal year 1978, as indicated 
by resource utilization. 

We also examined 294 antitrust investigations that were 
active as of, or after, September 5, 1975, to determine how 
they were managed, how economists and other support staff 
were used, and how long they took to complete. Of the 
investigations reviewed, FTC conducted 142 of them and the 
Division, 152. For this purpose we reviewed investigative 
files and, where access was foreclosed by the Antitrust 
Division because of legal restrictions, we ascertained needed 
data through interviews with designated staff attorneys. 

In conducting our work, we also reviewed antitrust legis- 
lation and the pertinent policies and procedures of the two 
agencies. We interviewed executives, staff attorneys, and 
staff economists. 

Our work was conducted at FTC's and the Antitrust Divi- 
sion's headquarters in Washington, D.C., and at both agency 
field locations. 
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ANTITRUST LEGISLATION 

APPENDIX I 

The Sherman Antitrust Act (15 U.S.C. Sl-7 (1976)), the 
Clayton Act (15 U.S.C. SS12-27 (1976)), and the Federal Trade 
Commission Act (15 U.S.C. SS41-45 (1976)), make up the basic 
antitrust legislation. Each shares the objective of protect- 
ing and promoting competition in the market place. 

The Sherman Act's substantive provisions make contracts, 
combinations, and conspiracies "in restraint of trade" unlaw- 
ful and prohibit monopolization as well as attempts, combina- 
tions, or conspiracies to monopolize. (15 U.S.C. SSl-2 (1976)). 
Precisely what the Congress intended the Sherman Act to pro- 
hibit, however, is difficult to divine from the act's general 
directives of "promoting business rivalry,' "competition,' 
'preserving private enterprises,' 'preserving small business,' 
'promoting consumer welfare,' and the "control of private 
power." 

Neither the critical statutory language--"restraint of 
trade" and 'monopolization' --nor these very general expres- 
sions of intent were the subject of extensive analysis in 
the congressional debates. This, perhaps wisely, allowed 
the courts to apply the Sherman Act to a multitude of fac- 
tual situations, large and small, that were to develop 
inevitably in an everchanging economy. 

The major substantive provisions of the Sherman 
Antitrust Act are: 

'SEC. 1. Every contract, combination 
in the form of trust or otherwise, or conspiracy, 
in restraint of trade or commerce among the 
several States, or with foreign nations, is hereby 
declared to be illegal* * *.' 15 U.S.C. sl (1976). 

"SEC. 2. Every person who shall monopolize, 
or attempt to monopolize, or combine or conspire 
with other person or persons to monopolize any 
part of the trade or commerce among the several 
States, or with foreign nations, shall be deemed 
guilty of a felony, * * *." 15 U.S.C. S2 (1976). 

Although the term "restraint of trade' is not defined 
by the Sherman Act, the courts have construed the term to 
cover a seemingly endless variety of horizontal and vertical 
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trade restraining agreements. Vertical restraints appear in 
the form of agreements among persons or corporations at dif- 
ferent levels of the market structure--that is, between a 
manufacturer and its distributors --as opposed to horizontal 
restraints. Horizontal restraints are agreements among compe- 
titors at the same level of the production or distribution 
process that is, among competing manufacturers or among 
competing distributors. 

Generally, horizontal restraints of trade include (1) 
competitor agreements concerning price or price fixing, (2) 
competitor agreements concerning th'e division of markets 
or customers, (3) concerted refusals to deal or boycotts, 
(4) competitor mergers and acquisitions, and (5) joint 
ventures. Vertical restraints of trade include: (1) ex- 
clusive dealing agreements, (2) restrictions on the terri- 
tory in which a manufacturer's distributor may sell and 
restrictions concerning the customers with whom a distri- 
butor may deal, (3) restrictions on the location of a dis- 
tributor's place of business or area of operations, (4) 
vertical price fixing, commonly referred to as resale 
price maintenance, (5) vertical mergers and stock acquisi- 
tions, and (6) tying arrangements or requirements that a 
distributor purchase a product or service he/she does not 
want as a condition to obtaining a desired item or service. 

Section 2 of the Sherman Act deals with monopolization 
and defines three separate and distinct offenses. Under 
section 2, every person or corporate entity who shall (1) 
monopolize, (2) attempt to monopolize, or (3) combine or 
conspire with others to monopolize will have violated the 
Sherman Act. 

Like the Sherman Antitrust Act, the Clayton Act of 1914 
seeks to ensure a competitive economy. The Clayton Act sup- 
plements the Sherman Act, however, by directing its substan- 
tive proscriptions against certain types of market behavior 
that constitutes an existing restraint of trade and against 
market behavior that, if left unrestrained, would have 
a substantial likelihood of becoming a restraint of trade. 

Section 2 of the Clayton Act as amended by the Robinson- 
Patman Act makes it unlawful for sellers to discriminate in 
the price charged purchasers on the sale of commodities of 
like grade and quality where the price discrimination may 
have the effect of substantially lessening competition. 
Section 3 of the act prohibits certain tying and exclusive 
dealing arrangements. Section 7 deals with mergers and 
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acquisitions of stocks or assets of firms engaged in inter- 
state or foreign commerce. Mergers and acquisitions covered 
by section 7 in general are unlawful if they would tend to 
create a monopoly or substantially lessen competition. And, 
section 8 of the Act covers corporate interlocks and prohib- 
its certain persons from serving concurrently as a director 
of two or more corporations that are direct competitors. 

The third major piece of legislation concerned with 
protecting and promoting a competitive economy is the Federal 
Trade Commision Act of September 26, 1914 (15 U.S.C. ss41-45 
(1976)) which established an independent trade commission--the 
Federal Trade Commission-- responsible to the Congress. The 
act authorized FTC to define and prohibit "unfair methods 
of competition." 

Although the FTC Act is not defined by the Congress as 
an antitrust law, the broad prohibitions in section 5 actually 
overlap and embrace the market conduct covered by the Sherman 
and Clayton Acts, as, for example, pricefixing, boycotts, and 
anticompetitive mergers. The reach of section 5 goes further, 
however, and extends to (1) practices that would violate the 
Sherman and Clayton Acts but for some technical or restrictive 
provision in those acts, (2) conduct having a market effect 
comparable to that of the behavior prohibited by the principal 
antitrust laws, (3) practices that could develop into an anti- 
trust law violation, and (4) conduct that violates the "spirit 
or policy" of the Sherman or Clayton Acts. Because the FTC 
may proceed against business conduct in commerce that is 
simply an "unfair * * * practice" (as opposed to an unfair 
method of competition in an antitrust sense), it is now well 
established that section 5 covers a wide variety of practices 
that are not within the scope of either the Sherman or Clayton 
Acts. 
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ANALYSIS OF ANTITRUST 

ENFORCEMENT EFFORTS 

APPENDIX II 

THEORIES OF ANTITRUST ENFORCEMENT 

The fundamental principle underlying the antitrust laws 
is that competition should be the basis of the economic sys- 
tem of the United States. Competition, in its purest sense, 
leads to a variety of social benefits, including economic 
efficiency and the maximum consumer welfare. In addition, 
a competitive economy goes hand-in-hand with a free and demo- 
cratic social and political system. Indeed, a competitive 
market is frequently referred to as a "free" market. 

Most economists agree that competition is beneficial in 
most circumstances, but that is where the agreement ends. 
Debate centers on the meaning of competition, under what cir- 
cumstances markets perform in a competitive manner, and what 
steps the Government should take to protect and/or restore 
competition. 

The textbook definition of competition includes four 
parts relating to the structure of a market: 

1. Many buyers and sellers. 
2. Sellers produce homogeneous products. 
3. Sellers may easily enter and leave a market. 
4. Buyers and sellers have perfect information 

about the market. 

Few, if any, real markets fit the economists' textbook 
definition. A competitive market structure, however, is 
not viewed as an end in itself, but rather as a means to 
the desirable social goals of economic efficiency, consumer 
welfare, and economic democracy. Markets may satisfy these 
goals so long as the prices of goods and services correctly 
reflect the costs of producing those goods and services.l/ 

lJ Technically, the condition for economic efficiency and 
maximum social welfare is that prices equal marginal 
social costs in all markets. Marginal social cost is 
the cost to society of producing one additional unit 
of the particular good or service. 
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Clark has coined the term "workable competition" to apply to 
markets which, although not fitting the economic definition 
of perfect competition, nevertheless achieve the desirable 
objectives of competition.l/ 

The notion of workable competition includes considera- 
tions of market conduct and performance, rather than simply 
the structural textbook definition. Since performance-- 
measured by such things as level of prices, output, and econo- 
mic profit, efficiency of production, and rates of invention 
and innovation--is more difficult to assess than market struc- 
ture, the "workability" of competition in specific markets 
is the subject of the wide debate. In particular, the debate 
centers on the relationship, if any, between market concen- 
tration and the degree of competitive behavior and 
performance. 

For example, Leonard W. Weiss has stated: 

"Economic theory does yield a pretty definite 
answer to the question of whether high con- 
centration involves a lessening of competi- 
tion. In spite of some uncertainty about 
the precise functional form, the theoretical 
answer seems to be a consistent yes." 2/ 

He goes on to conclude that "the bulk of the [empirical] 
studies show a significant positive effect of concentration 
on profits or [profit] margins." 3/ 

L/ J.M. Clark, "Toward a Concept of Workable Competition," 
Review (June 19401, pp. 241-256. See American Economic : 

also F.M. Scherer, Industrial Market i Structure and Econ- 
omit Performance (Chicago: Rand McNally and Co., 1970), 
PP. 36-38. 

2/ L .W. Weiss, "The Concentration Profits Relationship and 
Antitrust," in Goldschmidt, et. al., eds., Industrial Con- 
centration: The New Learning (Boston: Little, Brown and 
co., 1974), p. 193. 

2/ Ibid, p. 202. 
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A similar view was summarized in the Neal Report on 
antitrust, submitted to President Johnson: 

"In the years since the Sherman Act was 
adopted there has been growing recognition that 
monopoly is a matter of degree. A firm with less 
than 100% of the output of an industry may 
nevertheless have significant control over 
supply, and thus be in a position to impose 
on the economy the losses associated with 
monopoly: lower output, higher prices, arti- 
ficial restraints on the movement of resources 
in the economy, and reduced pressure toward 
cost reduction and innovation. Likewise, a 
small number of firms dominating an industry 
may take a similar toll, either because the 
small number makes it easier to arrive at and 
police an agreement or because, without agree- 
ment, each will adopt patterns of behavior 
recognizing the common interest. 

'In general it may be said that the smaller 
the number of firms in an industry -- at least 
where that number is very small or where a very 
small number is responsible for the overwhelm- 
ing share of the industry's output -- the greater 
the likelihood that the behavior of the industry 
will depart from the competitive norm." A/ 

Harold Demsetz has reached a different conclusion: 

"The theoretical support of the market concen- 
tration doctrine * * * is weak or nonexistent. On 
the empirical side, it is clear that more studies 
reveal a positive correlation between'profits and 
concentration than do not. 

l-/ White House Task Force Report on Antitrust Policy, 
reprinted in Antitrust and Trade Regulation Report, 
Number 411 (May 27, 1969), p. 5. 
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‘There are enough of those [studies] that 
fail to show such a correlation, however, that 
the ‘policymaker ought not suppose that conclu- 
sive evidence of this statistical relationships 
exists * * * But even if [further study] should 
reveal a positive correlation, there would still 
remain a serious problem for policy, for what can 
be inferred from a positive correlation?” lJ 

The debate over the effect of a concentrated market 
structure on the degree of competition carries over directly 
to antitrust enforcement policy. The antitrust laws them- 
selves fall into two distinct categories. The laws against 
monopolizing and anticompetitive mergers are concerned with 
promoting and maintaining competitive market structures, 
while those prohibiting a variety of horizontal and vertical 
restraints, such as price fixing and price discrimination, 
are concerned with preventing anticompetitive behavior or 
conduct. The debate among antitrust experts centers on 
whether a structure or conduct oriented antitrust policy is 
the better method of achieving the benefits of competition. 

Structuralists believe that anticompetitive conduct and 
social harm follow from anticompetitive structure, character- 
ized by a high degree of market concentration and difficult 
entry for new firms. Those who believe in a conduct approach, 
on the other hand, feel that any general policy against market 
concentration would pose an obstacle to industrial efficiency, 
and could destroy the market incentives provided by a free 
market economy. The conduct approach does not directly call 
for the alteration of industry structure but is directed at 
various kinds of behavior seen as harmful to competition. 

L 
L/ H. Demsetz, "Two Systems of Belief about Monopoly," in Gold- 

Schmidt, et. al. eds., ok. cit., p. 174. -- 
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The structuralists have advocated new antitrust laws, 
which would require the dissolution of large firms in con- 
centrated industries, based on structural criteria alone. 
These legislative proposals include the late Senator Hart's 
Industrial Reorganization Act, &/ the Neal Report's Concen- 
trated Industries Act, z/ proposals contained in Kaysen and 
Turner's book, Antitrust Policy, 2/ and, most recently, in 
the 1979 report of the National Commission for the Review 
of Antitrust Laws and Procedures. $/ 

Posner, while he agrees with the desirability of un 
concentrated markets, has pointed out several practical 
difficulties with pursuing a policy of industrial decon- 
centration. z/ He argues that attacking large companies 
in concentrated industries could result in lengthy and 
costly litigation, and that even if won by the Government, 
deconcentrating industries through the breakup of existing 
firms would be difficult. The length and expense (to all 
parties) of litigation, the difficulty in formulating and 
imposing a satisfactory remedy, and the lessening of incen- 
tives for large companies in concentrated industries to 
actively compete, all limit the practicality of a purely 
structural antitrust policy. 

&/ Reprinted in Goldschmidt, et al., eds., z c&., pp. 444- -- 
448. 

2/ Ibid, pp. 449-456. 

3/ C. Kaysen and D. F. Turner, Antitrust Policy: An Economic 
and Legal Analysis (Cembridge, Mass.: Harvard University 
Press, 1959). See especially ch. 3: "A Policy for Anti- 
trust Law." 

A/ Report to the President and Attorney General of the Nation- 
al Commission for the Review of Antitrust Laws and Proce- 
dures, John H. Shenefield, Commission Chairman, Jan. 22, 
1979, pp. viii, 142ff. 

z/ R.A. Posner, "Problems of a Policy of Deconcentration," 
in Goldschmidt, et. al., eds., x. c&., pp. 393-400. -- - 
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At the other extreme, from those advocating industrial 
deconcentration, some observers feel that concentrated indus- 
try structure itself is not undesirable and should be no 
offense. For example, Bork has recently argued that: "Anti- 
trust should have no concern with any firm size or industry 
structure created by internal growth or by a merger more than 
10 years old." l/ Similarly, McGee advocates abandoning any 
presumption of an anticompetitive effect associated with a 
concentrated market structure. A reviewer of McGee’s book, 
In Defense of Industrial Concentration, summarized McGee's 
policy recommendations as followsr 

"(1) establish a rebuttable presumption that a firm 
that has grown to monopoly size has done so 
lawfully; 

(2) abandon all presumptive rules as to mergers, 
analyzing each merger on its total economic 
effect, with special tolerance for those 
deemed likely to achieve efficiencies; 

(3) remove legal barriers to entry into the 
regulated industries: and 

(4) reject for all policymaking purposes what- 
ever the myth that there is a relation 
between competition and high concentration." 2/ 

Between the structuralist and behavioral views are those 
who feel that while concentrated market structure itself is 
no offense, it is a breeding ground for potential conduct 
violations? therefore concentrated markets deserve special 
scrutiny by the antitrust agencies. The Stigler report on 
antitrust, presented to President Nixon less than a year 
after the Neal report, stated: 

L/ R.H. Bork, The Antitrust Paradox: A Policy at War with 
Itself. (New York: Basic Books, Inc., 1978), p* 406. 

_2/ J.R. Brodley, "Massive Industrial Size, Classical Econo- 
mics, and the Search for Humanistic Value," Stanford Law 
Review, v. 24 (June 1972), pp. 1156, 1157. The article 
is a review of J.S. McGee, In Defense of Industrial 
Concentration. (New York: Praeger Publishers, 1971). 
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"* * * the correlation between concentration and 
profitability is weak, and many factors besides 
the number of firms in a market appear to be rel- 
evant to the competitiveness of their behavior. 
While a flat condemnation of oligopoly thus 
seems to us unwise, we commend to the Antitrust 
Division a policy of strict and unremitting scru- 
tiny of the highly oligopolistic industries. If, 
in any of these industries pricing is found after 
careful investigation to be substantially non- 
competitive, the Division will have a clear basis 
for proceeding against the leading firms under 
Section 1. Collusion that can be incontrovertibly 
inferred from behavior (such as persistent, stable 
price discrimination in the economist's sense) 
should not bring immunity from the Sherman Act, 
and we are confident that structural remedies 
will be sanctioned by the courts in cases where, 
due to the number of firms and the other condi- 
tions of the market, lesser remedies are likely 
to be unavailing. In assessing the gain from 
such structural remedies, account should be taken 
of any reduction in efficiency which the remedy 
entails." L/ 

Thus, the Stigler report took the position that while 
market structure alone should not be the basis for antitrust 
enforcement, the antitrust agencies should give careful 
attention to conduct in concentrated industries. 

In their empirical analysis of price fixing conspir- 
acies, Hay and Kelly reach a similar conclusion: 

h/ Report of the Task Force on Productivity and Competition 
(The Stigler Report), reprinted in Antitrust Law and 
Economics Review, 2 (Spring 1969), pa 13-36. 
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"* * * Conspiracy among competitors may arise in 
any number of situations but it is most likely 
to occur and endure when numbers are small, con- 
centration is high, and the product is homo- 
geneous." L/ 

The next section contains our analysis of recent anti- 
trust enforcement efforts by the Antitrust Division and 
the FTC. These efforts are compared and analyzed in the 
light of the above discussion of theoretical approaches to 
antitrust. 

OUR ANALYSIS OF ANTITRUST ENFORCEMENT EFFORTS 

The antitrust laws are based on the recognition that 
efficient use of economic resources and a high degree of 
choice and utility for consumers can be best obtained under 
a competitive market system. As such, these laws are con- 
cerned both with preserving and promoting competitive market 
structures and with preventing anticompetitive behavior or 
conduct. 

To analyze the antitrust enforcement efforts of the 
Antitrust Division of the Department of Justice and the FTC, 
we compiled data on the professional staff time (lawyers 
and economists) devoted to investigations and litigation, by 
each agency, for a 3-year period. For the Antitrust Division, 
the time covered in the analysis is October 1, 1975, through 
September 30, 1978, while the FTC data include fiscal years 
1976 (July 1, 1975 - June 30, 1976), 1977 (October 1, 1976- 
September 30, 1977), and 1978 (October 1, 1977 - September 30, 
1978)r but exclude the transition quarter (July 1, 1976 - 
September 30, 1976). 

For each investigation or litigated matter, we iden- 
tified the following: 

--Type of violation: structural (monopoly, merger 
and joint venture, interlocking directorate) and 
conduct (horizontal and vertical restraints, such 
as price fixing, and price discrimination). 

&/ G.A. Hay and D. Kelly, "An Empirical Survey of Price 
Fixing Conspiracies," Journal of Law and Economics, 
(1973) pp* 26-27. 
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--Nature of market structure: enforcement activity 
in manufacturing industries was grouped accord- 
ing to whether the industry was concentrated or 
unconcentrated. 

The Antitrust Division provided us with data grouped by 
primary violation. As explained below, most of the violation 
categories used to disclose enforcement efforts of the Anti- 
trust Division correspond to particular sections of the 
antitrust laws. 

The FTC pursues a variety of violations under the broad 
authority provided by section 5 of the FTC Act. Furthermore, 
the FTC's program structure does not completely disclose 
enforcement activity by type of violation. A high-ranking 
official of the Bureau of Competion classified FTC's enforce- 
ment activities (investigations and litigation) by primary 
violation for us. (See p. 11). 

Finally, both the Antitrust Division and FTC provided 
us with lists of enforcement activities arranged by I-digit 
Standard Industrial Classification (SIC) number of the indus- 
try in which the alleged violation took place. 1/ We used 
the 4-digit SIC numbers to classify each investTgative or 
litigated matter by type of market structure, as explained 
in appendix III. 

Distribution of enforcement effort by violation 

In analyzing antitrust resource allocation by type of 
violation, we grouped resources under two major categories-- 
structural and conduct violations. 

Structural violations include monopolization and 
attempts to monopolize, mergers, and interlocking direc- 
torates. 

The Division pursues structural violations under section 
2 of the Sherman Act, and sections 7 and 8 of the Clayton 
Act. 

l-/A discussion of the SIC system can be found on p. 96 
in app. III. 

58 



APPENDIX II APPENDIX II 

Conduct violations include horizontal price fixing; 
other horizontal restraints (for example, boycotts, customer 
or territorial allocation, bid rigging)? vertical restraints 
(such as, vertical price fixing and price squeezing); and other 
conduct violations, including price discrimination, tie-in 
sales, exclusive dealing. Because of its special emphasis 
at the Division, we reported horizontal price fixing as a 
distinct conduct violation and grouped as a separate cate- 
gory, other horizontal and vertical restraints. Together, 
these two categories include all violations of section 1 of 
the Sherman Act. Other Clayton Act violations that the Divi- 
sion pursued were grouped in a third conduct category. 

Conduct violations that FTC handled were grouped into 
three categories, slightly different from those used for the 
Division: horizontal restraints (including horizontal price 
fixing and other horizontal restraints), vertical restraints, 
and price discrimination. 

The charts on page 60 summarize the distribution of anti- 
trust enforcement activity by type of violation, for each 
agency. In addition, the tables on pages 61 and 63 show the 
allocation of professional time to various violations, for 
the fiscal years 1976-1978. These tables present resource 
utilization data for investigations and litigation separately 
and a combined total. 
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ANTITRUST RESOURCES RY TYPE OF V~DLAT~ON 
ANTITRUST DIVISION AND FEDISAL TRADE (=OMMISSION 

1976 - 1978 (note a) 

Other conduct violations 
\ 

Price discrimination 

2 

Other violations 

Horizontal price fixing / Interloc 

ANTITRUST DIVISION 

100% = 9,961 months (note b) 

FEDERAL TRADE COMMISSI~ 

100%.=1,350,909hourshotac) 

d See page 57 for exact dates included. 
d Excluding 216 months not classified by type of violation. 
c/ Excluding 39,800 hours not classified by type of violation. 

conduet vidations 

Structural vidatiorts 
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Type of matter 
Year - 

Investigations: 

1976 
1977 
1978 

3 14 0 17 
13 18 
16 24 

51 31 0 n3 
51 31 82 
49 27 76 

Litigation: 

1976 
1977 
1978 

23 18 1 42 
9 0 35 
7 0 39 

20 8 58 
28 7 65 
26 30 5 61 

All matters: 

1976 
1977 
1978 

13 16 0 30 
14 
17 :: 00 :06 

. 

36 30 (1 70 
41 30 3 74 
39 28 2 70 

All matters: 

1976-1978 15 13 0 28 39 30 3 72 

Structural violations 
Inter- Total 

Monopoly w locks structural (note b) 

ANTITRUST DIVISION 

Percent Of Professional Staff Time By Violation 

Fiscal Years 1976, 1977, And 1976 

Conduct violations 
Horizontal Other Other Total 
price fixing Sherman I conduct (note a) conduct (note b) ___- 

Grand 
total (note b) 

100 
100 
100 

100 
100 
100 

100 
100 
100 

100 

Total 
professional 
time (months) (note C) - 

1,657 
1,835 
1,946 

1,666 
1,545 
1,313 

3,323 
3,380 
3,259 

9,961 

s/Includes price discrimination, tying arranyements 
damages for the U.S. Government. 

, and Clayton IV litigation concerned with recovering 

bJDetai1 may not add to total due to rounding. 

cJExcluding 216 months not classified by type of violation, 
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,r.-f. 1 
FEDERAL TRADE CWMISSICN 

Percent Of Professional Staff Time By Violation 

Fiscal Years 1976, 1977, and 1978 

Type of matter Structural violations Conduct violations mtal 
Year Inter- Total Bx izcntal Vertical Price 

-- mtal Grand ~ofessional 
knopoly Merger locks structural (note a) restraints restraints discrimination conduct (note a) total (note a) hours (100~1 (note b) 

Investigations: 

1976 
1977 
1978 

Litigation: 

1976 
1977 
1978 

mtd: 

1976 
1977 
1978 

All matters: 

1976-1978 

2l 21 

t: 
28 
25 

2 44 
2 53 
1 51 

(cl 74 
4 76 

(c) 69 

28 18 10 56 100 2,092 
23 14 10 47 100 2,395 
34 8 7 49 100 2,435 

51 23 
52 20 
43 26 

10 9 6 25 100 2,237 
10 8 6 24 100 2,074 
11 1 13 31 100 2,276 

38 22 1 61 19 13 
38 24 3 65 17 11 
34 25 1 60 23 7 

36 24 
* 

2 62 20 10 

d&tail may not add to total due to rowdiq. 

bJ/acluding 398 hundred tmrs not classified by violation. 

c/Less thin 1 percent. 

8 

1: 

9 

40 
36 
40 

39 

100 
100 
100 

100 

4,329 
4,469 
4,711 

13,509 
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Comparison of resource utilization data discloses that 
the direction of enforcement efforts of the two agencies is 
different in some respects and similar in others. 

The chart on page 60 shows that about 70 percent of 
the Division's enforcement effort goes to conduct or behavior 
violations prohibited by section 1 of the Sherman Act, with 
about 40 percent of the resources being devoted to one 
violation--horizontal price fixing. FTC's direction of effort 
is slanted toward structure violations which required over 
60 percent of resources used for enforcement activities over 
the 3-year period. 

The difference in emphasis on conduct or behavior prac- 
tices is partly due to the fact that, under the Sherman Act, 
the Division has sole authority to criminally prosecute 
restraint of trade practices. 

The, two tables on pages 6land 63 show the share of 
professional staff resources devoted to various violations 
during the 3-year period. In one area of current interest, 
mergers, the FTC's overall effort has increased from 22 per- 
cent of total resources to 25 percent; the Division's overall 
effort declined by 4 percent from 16 to 12 percent of total 
effort. Both agencies, however, increased their investigative 
effort on mergers from 1976 to 1978. 

Monopoly violations consumed 15 percent of the Division's 
resources and 36 percent of FTC's during the period studied. 
For each agency, most of the time spent on monopolization prac- 
tices was required by the two "big" cases that each agency is 
pursuing. At FTC, the ready-to-eat cereal and petroleum 
industry cases used 20 percent of all resources (56 percent 
of the monopoly resources). The computer and communication 
industry cases being pursued by the Division required 10 
percent of total resources (69 percent of the 
monopoly resources.) 
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FTC continues to be the only agency actively enforcing 
the Robinson-Patman Act against price discrimination, which 
amended section 2 of the Clayton Act in 1936. In the past, 
a large share of FTC's antitrust orders involved price dis- 
crimination. From 1945 through 1965, over 72 percent of 
FTC'S final orders involved price discrimination, l./ and as 
recently as fiscal year 1963, that figure was 94 percent. 2/ 
As noted by Alan Stone, in spite of the past emphasis placea 
by the FTC on price discrimination violations: 

'I* * * few laws have occasioned so much criticism 
from economists and legal draftsmen, and the act 
is widely regarded as the product of an organized 
political effort to preserve the traditional mar- 
keting system of independent merchants against 
the encroachments of mass distributors and chains, 
whose low prices made them popular with consumers 
during the business crisis of the 1930s. 3/ 

For the 3 fiscal years 1976 to 1978, we found that 
9 percent of FTC's resources were devoted to pursuing price 
discrimination violations. We also found that, for the 
period of our study, 10 percent of FTC's final orders issued 
involved discrimination. i/ Thus, over approximately the 
past 15 years, a dramatic shift away from price discrimina- 
tions violations is evident. 

Resources devoted to concentrated industries 

As explained in appendix III, our analysis of antitrust 
resources devoted to concentrated industries was restricted 
by data limitations to the manufacturing sector of the econ- 
omy. For the 3-year period analyzed, both agencies devoted 

. 

l-/ Alan Stone, Economic Regulation and the Public Interest: 
The Federal Trade Commission in Theory and Practice 
(Ithaica, N.Y.: Cornell University Press, 1977), p. 99. 

L/ R.A. Posner, "The Federal Trade Commission," University 
of Chicaqo Law Review, 37.47 (19691, p. 55. - 

2/ Stone, 9. c&., p. 95. 

4/ A more detailed discussion of agency output of final 
orders is found below at page 78. 
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approximately 60 percent of their investigative and litiga- 
tive effort to manufacturing industries (59 percent for the 
Division and 64 percent for FTC). FTC increased its share 
of resources devoted to manufacturing from 58 percent to 70 
percent from 1976 to 1978, while the share of the Division's 
resources used on manufacturing industries fell from 64 per- 
cent to 55 percept. 

To consider the extent to which enforcement efforts in 
manufacturing industries were directed to concentrated mar- 
kets, manufacturing industries receiving enforcement atten- 
tion were classified as "concentrated" or "unconcentrated", 
based on a classification process used by Clabault and Bur- 
ton, and Meehan and Mann. This classification procedure, 
along with its limitations, is explained in appendix III. 
Industries classified as concentrated basically correspond 
to those with four-firm concentration ratios exceeding 
50 percent, after adjustment for geographic market size. 

The charts on page 68 show the distribution of agency 
resources between manufacturing and nonmanufacturing in- 
dustries and the breakdown within manufacturing between 
concentrated and unconcentrated industries. 

Restricting attention to matters involving manufacturing 
industries, the charts on page 69 shows that the Division's 
effort devoted to concentrated industries fell from 56 percent 
in 1976 to 48 percent in 1978, averaging 53 percent for the 
3 years. FTC's effort in concentrated manufacturing indus- 
tries fluctuated between 59 and 64 percent of annual effort, 
averaging 61 percent for the 3 years. 
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ALLOCATION OF ANTITRUST RESOURCES BY TYPE OF INDUSTRY 
ANTITRUST DIVISION AND FEDERAL TRADE COMMISSION 

1976 - 1978 (note a) 

( Nonyziring F \ 

-Unconcentrated 

ANTITRUST DIVISION 
100% = 10.085 months (note b) 

s/ See page 57 for exact dates included. 
d Excluding 92 months not classified by type of industry. 

d Excluding 32,900 hours not classified by type of industw. 

NOTE: Detail may not add to total due to rounding. 

Nonmanufacturing Nonmanufacturing 

Unconcentrated Unconcentrated 

FEDERAL TRADE COMMl!iSlON 
1009b = 1,358,OOO hours (note c) 
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To better understand the percentage of enforcement 
resouces being devoted to concentrated industries, the chart 
on page 71 presents a breakdown of all manufacturing indus- 
tries, compared to antitrust enforcement efforts. The chart 
shows that, of their resources devoted to manufacturing 
industries, the Antitrust Division and FTC spent respectively 
53 percent and 61 percent in concentrated industries. By 
comparison, concentrated industries comprise only 32 percent 
of all 4-digit SIC manufacturing industries and account for 
40 percent of manufacturing sales. 

The tables on pages 73 and 75 extend the analysis of 
resources devoted to manufacturing industries by showing 
the enforcement effort by type of violation and by type of 
matter. The tables also indicates the share of effort in 
each violation and type of matter category which was devoted 
to concentrated industries. 

As shown by the chart on page 60, FTC devotes relatively 
more resources to structural violations than the Division. 
Nevertheless, the tables on pages 73 and 75 show that of those 
resources devoted to structural violations in manufacturing 
industries, each agency devotes about two-thirds of its 
effort to concentrated industries (65 percent for the Divi- 
sion and 67 percent for FTC). 
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DISTRIBUTION OF CONCENTRATED AND UNCONCENTRATED 

MANUFACTURING INDUSTRIES 

AND ANTITRUST ENFORCEMENT EFFORT 

MANUFACTURING INDUSTRIES 
(note a) 

ANTITRUST ENFORCEMENT 
EFFORT (note b1 

4.Digit SIC 

industries 

(4511 

Industry sales 

($709 billion) 

Antitrust Division 

(5,887 months) 

Unconcentrated industries 

Concentrated industries 

d Based on 1972 Census of Manufacturing. 

t,/ See page 57 for exact dates included. 

FTC 

(867,700 hours) 

39% 
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Antitrust Division Resources 
In Manufacturing Industries 
By Violation With Percent 
In Concentrated Industries 

October 1, 1975 - September 1978 

Structure violations Conduct violations -- 
All Horizontal Other Other All All 

structural Monopoly Merger Interlocks 

Investigations 
Months 183 614 3 800 

Litigation 
Months 
(Percent in 
concentrated 
industries) 

(Percent in con- 
centrated indus- 
tries) (note b) (59) (481 (0) (451 

920 445 0 1,365 

(77) (95) !41) (cl 

1,103 1,059 3 

(89) (411 (0) 

All Matters 
Months 
(Percent in con- 
centrated indus- 
tries) 

price fixinq Sherman I conduct (note a) 

1,479 559 2 

(331 (411 (501 

596 634 310 

(23) (72) (100) 

2,075 1,193 312 

(30’) (58) (100) 

conduct violations 

2,040 2,840 

(351 (38) 

1,540 2,905 

(59) (68) 

3,580 5,745 

(451 (531 

2,165 

(65) 

a/Includes price discrimination, tying arrangements , and Clayton 4 litigation concerned with 
recovering damages for the U.S. Government. 

b/Example: Of 183 professional staff-months spent on monopoly investigations in manufacturing 
industries, 59 percent involved concentrated industries. Thus, 41 percent involved unconcentrated industries. 

c/No resources in any manufacturing industries. 
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Federal Trade Commission Resources 
In Manufacturing Industries 

By Violation 
With Percent In Concentrated Industries 

Fiscal Years 1976, 1977, 1978 

Structural violations Conduct violations 
All Horizontal Vertical Price All All 

Honopoly Merger Interlocks structural restraints restraints discrimination conduct violations 

Investigations 
HOUS (in hundreds) 1,373 1,092 38 2,503 719 727 418 1,863 4,366 
(Percent in con- 
centrated industries) (751 (431 (451 

Houmdreds) 1,549 1,265 61 
(Percent in con- 
centrated industries) (100) (381 (951 

(60) (271 (38) (79) (431 (53) 

2,075 403 479 554 1,436 4,311 

(721 I631 (67) (511 (60) (68) 

All matters 
Hours (in hundreds) 2,922 2,357 99 5,378 1,122 1,206 972 3,299 8,677 
(Percent in concen- 
trated industries) (88) (40) (76) (67) (40) (49) (63) (501 (61) 
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Regarding enforcement effort directed toward conduct 
violations, of the Division's resources spent on horizontal 
price fixing violations in manufacturing industries, only 
30 percent were aimed at concentrated industries. (See p. 73) 
The breakdown between investigation and litigation shows that 
33 percent of the investigation of horizontal price fixing 
was in concentrated industries and only 23 percent of the 
litigation was in these industries. These figures are some- 
what surprising in the light of the theoretical discussion 
of price fixing on page 57, where it was noted that price 
fixing was "most likely to occur and endure when numbers [of 
firms] are small, concentration is high, and the product is 
homogeneous." A/ 

One explanation for the Division's relatively large share 
of horizontal price fixing resources used in unconcentrated 
industries might be that those violations occurred primarily 
in local or regional markets, where census concentration 
ratios understate true market concentration. We attempted 
to minimize this factor by adjusting the census concentration 
figures of industries which were identified as local or 
regional. 

Another factor influencing the Division's allocation of 
resources to horizontal price fixing is that those violations 
may be more difficult to identify and prosecute in concen- 
trated industries. Concentrated industries, or oligopolies, 
may develop methods of coordinating pricing without formal 
conspiracy through the use of so-called facilitating devices, 
which are mechanisms for exchanging price information, stand- 
ardizing products and prices, and methods of punishing devia- 
tions from industrywide practices. This informal coordination 
is much more difficult to attack than the more formal arrange- 
ments required to coordinate the many members of a less con- 
centrated industry. New approaches to applying the antitrust 
laws against informal coordination, or so-called shared monop- 
oly, are discussed on page 87. 

For all violations, both agencies devote relatively more 
time to concentrated industries at the litigation stage than 
at the investigation stage. Both agencies used about 68 per- 
cent of their litigation resources in concentrated industries. 
The relative emphasis of concentrated industries in litigation 

L/ Hay and Kelly, &. &. 
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compared to investigation may indicate that concentration 
is considered as a criteria for proceeding with litigation 
or that firms in concentrated industries are more willing 
and able to engage in protracted litigation. 

OUTPUT OF THE ANTITRUST AGENCIES 

To disclose information on the output of the Federal 
antitrust agencies we compiled information on the number 
of cases won by the Division and FTC. Using just the number 
of cases, however, ignores the fact that cases may be of 
vastly different quality in terms of resources used, 
remedies sought and imposed, precedents set, and benefits 
to competition. Furthermore, the antitrust agencies can 
affect competition in ways other than issuing orders. The 
mere existence of some investigations or cases may deter 
potential violations. Nevertheless, we felt that it 
would be beneficial to examine how cases are settled by the 
agencies and what kinds of violations the agencies have been 
most successful in pursuing. 

The table below presents a brief summary of the numbers 
of matters won, through litigation or negotiation, by each 
agency from July 1, 1975, through September 30, 1978. 

Total Matters Won by Year (note a) 

Fiscal 1976, Transition Quarter, 1977, 1978 

Year 
Antitrust 
Division FTC 

1976 

TQ 15 4 

1977 43 23 

Total 

65 

186 - 

20 - 
77 

a/ Includes matters litigated and won, consent decrees, nolo 
contendere, and guilty pleas. Does not include seven cases 
dismissed by the Division after proposed mergers were 
abandoned. 
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In a recent speech, the Chairman, FTC, said that the decline 
in output at FTC reflects several factors, including: 

--reexamination of the agency's priorities and 
approach to case selection: 

--examination of alternative enforcement strategies 
such as rulemaking, intervention before other 
Government agencies, and legislative proposals; 

--deferral to the Justice Department on most 
horizontal collusion cases: and 

--emergence of State antitrust enforcement and 
private antitrust cases. 

FTC, in response on October 22, 1979, to our draft 
report, informed us that the number of matters won increased 
to 54 in fiscal year 1979 (43 consent orders and 11 adjudi- 
cative complaints). 

Following is an explanation of how cases are settled by 
the two agencies; this discussion is followed by a descrip- 
tion of agency output by type of violations. 

Procedures for terminating cases 

If the Division feels that an investigation has produced 
sufficient evidence to warrant pursuing a violation, it may 
file a civil or a criminal complaint or both, as appropriate, 
with a Federal District Court. The resulting discovery period 
and litigation may result in (1) a litigated victory or defeat, 
(2) the Government dismissing its case, or (3) the Government 
negotiating a settlement. In civil cases, settlements are in 
the form of consent decrees, while in criminal cases, defend- 
ants may enter pleas of nolo contendere, meaning that they 
admit no past guilt but they agree not to perform the alleged 
violation in the future. Fines and/or jail sentences'may be 
imposed in criminal cases, while civil enforcement normally 
contemplates injunctional relief, such as cease and desist 
orders, restraining orders, and corporate divestiture. Cases 
won or lost at the District Court may be appealed to the 
United States Court of Appeals and finally to the Supreme 
Court. 

The procedures at FTC are considerably different from 
the Division. First, FTC can bring only civil cases, having 
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no criminal authority. Second, FTC frequently enters into 
consent decrees while still at the investigative stage, with- 
out formally filing a complaint. Third, FTC cases are first 
heard by an FTC administrative law judge (ALJ), rather than 
a Federal court. After the FTC has issued a litigated order, 
the case can be appealed to the United States Court of 
Appeals and the Supreme Court. 

Antitrust output by type of violation 

The charts on page 81 show the distribution by vio- 
lation category of matters won by each agency from fiscal 
year 1976 to fiscal year 1978. 

Eighty percent of the cases won by the Antitrust 
Division involve conduct violations under section 1 of the 
Sherman Act. Price fixing violations (including both hori- 
zontal and vertical price fixing) accounted for 62 percent 
of the total output. Structural violations--monopoly and 
merger --made up only 14 percent of the Division’s victories. &/ 

At the FTC, 56 percent of the matters won involved 
conduct violations, and 44 percent involved structural vio- 
lations. Merger and monopoly violations accounted for 27 
percent. The remaining structural matters (17 percent of 
the total) consisted of 13 orders against interlocking 
directorates. Six of these orders grew out of investigations 
of six petroleum companies in fiscal 1976, 2/ and four more 
involved life insurance companies, in fiscal year 1978. 

The tables on pages 83 and 85 present the distribution 
of agency output by violation in greater detail, indicating 
the ways that various matters terminated. 

. 

lJ The Division also dismissed seven cases after proposed 
mergers were abandoned. If these are counted as cases 
won, then structural matters accounted for 34 of 193 
cases won, or 18 percent. 

2/ Two consent orders were issued against each of six petro- 
leum companies, forbidding interlocks. For our analysis, 
these twelve orders were counted as six orders. 
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ANTITRUST DIVISION AND FEDERAL TRADE COMMISSION 
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1 Monopolv (Cl%) 

ANTITRUST DIVISION 
186 Matters won 
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Vertical restraints 

(26%) 

FEDERAL TRADE COMMISSION 
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Antitrust Division Cases Won at the District Court Level 
July 1, 1975 - September 30, 1978 

Conduct violations 
Sherman 1 Total 
price Sherman 1 conduct Total, all 

(note a) fixing Other violations violations 

Structural violations 
Total 

Sherman 2 Clayton 7 structural 
monopoly merger violations 

Won : 
Litigated 0 6 6 
Consent (note c) 20 23 
~010 plea (note d) il 0 0 
Guilty plea (note d) 0 0 0 

Total Won 1 26 29 

a/Including two interlocking directorate violations 

b/Including 9 other violations. 

c/Consent decrees issued only in civil cases. 

d/Pleas entered only in criminal cases. 

6 2 8 16 
40 24 64 89 
66 7 73 77 
-2 0 1 - 4 

115 33 148 186 - - - 

. 

(note bl 
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Each agency has exactly one successful monopolization 
case, each settled by consent decree. The small number of 
monopolization orders in part indicates the difficulty of 
successfully formulating and litigating a monopolization 
case and of devising an acceptable remedy, since one of 
the chief reasons that monopolization cases are fought so 
hard is that remedies frequently seek some form of divesti- 
ture or corporate breakup. 

NEW DIRECTIONS IN ANTITRUST ENFORCEMENT 

Both the Antitrust Division and the FTC are currently 
working on several new directions for antitrust enforcement. 
First, both agencies are interested in testing current anti- 
trust laws for their applicability to shared monopolies or 
industries in which a few firms control a large share of a 
market. Second, the growing number of large mergers has 
heightened interest at the agencies and by the Congress in 
ways to challenge more potentially anticompetitive mergers. 

Shared monopoly efforts 

In November 1977, both Assistant Attorney General for 
Antitrust Shenefield and FTC Chairman Perschuck stated that 
they planned to pursue "big" antitrust cases which would rely 
on the theory that competition is restricted in concentrated 
markets, where a few firms are dominant. L/ In such markets 
it is frequently argued that the dominant firms, even in the 
absence of explicit collusion, can tacitly coordinate their 
marketing strategies and restrict competition. 

FTC currently has two "big" shared monopoly cases 
against the petroleum industry (filed in'1974), and the 
ready-to-eat breakfast cereal industry (filed in 1972). 

L/ L.E. Demkovich, "The New Antitrust Leaders are Focusing 
on the Big Cases," National Journal, Nov. 5, 1977, 
ppa 1720-1724. 
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The complaint against eight oil companies alleged that: 

* * * * the eight companies had "pursued a common 
course of action" to deny supplies of crude oil 
to independent refiners and refined products to 
independent marketers and had caused customers 
"to pay substantially higher prices" than would 
have prevailed "in a competitively structured 
market." u 

Similarly, the cereal case charges major cereal producers 
with jointly monopolizing the cereal industry. 

In addition to these two ongoing cases, FTC is consider- 
ing using section 5 of the FTC Act to proceed against a company 
or group of companies without proving intent to violate the 
law. 

The current Antitrust Division "big" monopoly cases 
are against IBM (filed in 1969), and AT&T (filed in 1974). 
The Division is now planning new activity in the area of 
shared monopoly. A 1978 internal study on the Division's 
efforts in concentrated industries pointed out 

"* * * in general, the Division's enforcement 
program has continued to emphasize price fixing 
cases with the result that oligopolists who are 
able to collude without an express agreement are 
often not subjected to antitrust scrutiny. Since 
the bulk of the Government's efforts are directed 
toward uncovering explicit conspiracies, the anti- 
competitive behavior found in certain concentra- 
ted industries remains largely unexamined." 

In April 1978 testimony before the Senate*Committee on 
the Judiciary, the Assistant Attorney General stated that 
a high priority of the Division is to investigate and, where 
appropriate, challenge the structure or concerted practices 
of so-called "shared monopoly" industries. 

l-/ Edward Corwin, "U.S. v. Big Oil - A Legal Snarl," New York 
Times, July 17, 1977, reprinted in Edwin Marshfield, ed., 
Monopoly Power and Economic Performance, 4th ed. (New York; 
W.W. Northon & Co., 1978) p. 278. 
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The Assistant Attorney General stated that the Division's 
shared monopoly focus will be on industries with dangerous 
levels of concentration and questionable performance. He 
also stated that the Division is convinced that major indus- 
tries dominated by a handful of firms--particularly firms 
exhibiting parallel and coordinated behavior--can engender 
most of the same ill effects as might be expected from a 
classically monopolized industry. The Assistant Attorney 
General pointed out that the Division is convinced that 
the antitrust laws can be effectively used to prevent or 
eliminate parallel practices in such industries that facil- 
itate the coordination of prices or production or cause the 
exclusion of new competitors. He also said that the Division 
is actively seeking to develop improved tests and methods for 
identifying such industries and practices. 

The Division's shared monopoly efforts have been directed 
toward (1) developing legal theories on how to apply sections 
1 and 2 of the Sherman Act to shared monopoly situations and 
(2) establishing a systematic means to identify and investigate 
oligopoli8tic industries. According to an internal staff study, 
several previous Division shared monopoly efforts since 1973 
had been hindered by, among other reasonsl a lack of legal or 
economic analysis of the problem, ineffective use of econo- 
mists, and an ongoing debate over how the antitrust laws 
relate to oligopolistic industries. A memorandum providing 
theories for the use of section 1 in shared monopoly investi- 
gations was prepared in May 1978, and a similar memorandum 
for the use of section 2 was being finalized in June of 1979. 

The Division's Economic Policy Office and Office of 
Operations have reviewed economic data on g large number 
of concentrated industries and produced lists of possible 
target industries. Together with ongoing shared monopoly 
investigations the Division had identified, by the end of 
1978, approximately 160 product lines in 74 industries for 
shared monopoly study activities. Division officials 
believe that their "shared monopoly" efforts will be the 
most systematic examination of industry concentration in 
the history of the Division. 

In late 1977, the Division hoped to have a shared mono- 
poly case ready to file by early 1979. As of June 1979, 
although no case has been filed, several investigations are 
continuing from which the Division hopes to get a shared 
monopoly case. 
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Both agencies hope that, win or lose in their shared 
monopoly cases, important precedents will be set. They feel 
that a victory would lay groundwork for future litigation, 
while a loss would lend support for new legislation. 

Proposed conglomerate merger legislation 

Both the Antitrust Division and FTC have expressed 
growing concern over the resurgence of merger activity in 
the last half of the 1970s. According to recent FTC testi- 
mony before the Senate Committee on the Judiciary: 

"1978 represented a high point in recent large 
merger activity. Of the 2,106 acquisitions 
announced during 1978, 80 were of firms valued 
at $100 million or more, almost double the 41 
$100 million mergers announced in 1977. The 
value of all publicly-announced mergers was re- 
ported as $34.2 billion. This figure represents 
a 56 percent increase over the $22 billion re- 
ported in 1977 and the highest dollar total of 
merger activity within the past ten years." 

At the same hearings, Department of Justice testimony 
echoed the FTC's concerns, and stated: 

"In recent years, mergers have been almost ex- 
clusively of a conglomerate variety, representing 
about 80 to 90 percent of industrial merger activ- 
ity measured by assets. In contrast, conglomerate 
mergers accounted for only 38 percent of industrial 
meryers in 1950." 

Part of the reason for the increase in conglomerate 
merger activity has been the success of section 7 of the 
Clayton Act against horizontal and vertical mergers, 
combined with the Act's relative failure in the pure 
conglomerate area. Section 7 prohibits mergers which would 
tend to create a monopoly or substantially lessen competi- 
tion in any market. Horizontal mergers (mergers between 
competitors) and vertical mergers (mergers between firms in 
a supplier-purchaser relationship) have fairly clear anti- 
competitive implications within specific markets. 
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The consequences of conglomerate mergers are less well 
understood. The chief concern raised by conglomerate mergers 
has been a continuing increase in aggregate concentration. r/ 
While market concentration measures the share of a particular 
market held by a few large firms, aggregate concentration 
measures the share of the entire economy controlled by the 
largest corporations. Conglomerate mergers, however, do not 
have the same direct implication for competition within spe- 
cific markets, and, therefore, the courts have been generally 
unwilling to apply section 7 of the Clayton Act to block 
purely conglomerate mergers. 

In light of the high level of conglomerate merger activ- 
ity, one Antitrust Division official acknowledged that while 
every major merger would be reviewed by either the Division 
or FTC, conglomerate mergers were difficult to attack unless 
they exhibited some specific anticompetitive effect. The 
kinds of anticompetitive effects looked for include hori- 
zontal or vertical elements of a merger, the elimination 
of a potential competitor, the entrenchment of a firm in a 
market, and increased possibilities for reciprocal dealings 
between firms. Thus, the chart on page 92 indicates that 
the Division classified only 1 percent of its merger activity 
as dealing solely with conglomerate mergers, and the vast 
majority of the resources involved the horizontal or vertical 
aspects of mergers. 

Similarly, FTC reported that of 39 merger investigations 
in progress in fiscal year 1978, 21 were conglomerate mergers; 
only six, however, did not also involve some horizontal or 
vertical aspects. 

Because the concerns raised by conglomerate mergers are 
over increases in aggregate concentration, rather than lessen- 
ing competition in specific markets, many antitrust policy- 
makers feel that the control of conglomerate mergers would 
require new legislation. Therefore, on March 8, 1979, the 
Chairman, Senate Judiciary Committee, introduced a bill 
(S. 600) called the "Small and Independent Business Protec- 
tion Act of 1979" to control conglomerate mergers--the merger 
of two companies from different industries. 

L/ See testimony by John H. Shenefield, Assistant Attorney 
General, Antitrust Division and Alfred F. Dougherty, Jr., 
Director, Bureau of Competition, FTC before the Senate 
Committee on the Judiciary, March 8, 1979. 
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The objective of the bill is to preserve the diversity 
and independence of American business by prohibiting mergers 
or acquisitions if 

--each person has assets or sales exceeding $2 billion! 

--each person has assets or sales exceeding $350 million, 
and there is no economic jusification for the merger; 

--one person has assets or sales exceeding $350 million 
and the other person has 20 percent or more of the 
sales during the calendar year immediately preceding 
the acquisition in any significant market. 

Mergers or acquisitions involving persons other than those 
with assets or sales exceeding $2 billion would be allowable 
if the transaction would substantially enhance competition 
or yield economies of scales or other substantial efficien- 
cies. 

In introducing S. 600, the Chairman pointed out that 
the dollar value of all corporate mergers and acquisitions 
rose from about $12 billion in 1975 to $34 billion in 1978 
and stated that 

I(* * * These figures * * * describe a pattern by 
which the independent enterprises are increasing- 
ly absorbed within the corporate umbrella of con- 
glomerates to which they may bear no logical econ- 
omic relationship. Unless the growth of new com- 
panies can be said to match the disappearance of 
existing companies, the inevitable result is that 
more economic power is now concentrated in fewer 
and fewer hands.* * *" . 

Both the Antitrust Division and FTC support the 
enactment of legislation to slow the continuing increase 
in the level of economic concentration. 

In testimony before the Senate Committee on the Judi- 
ciary, the Assistant Attorney General, Antitrust Division 
stated: 

n* * ** We are faced in this country with a 
serious, fundamentally disturbing pattern of 
economic concentration, a pattern of which 
giant conglomerate mergers are a part, a pat- 
tern which carries with it social, political 
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and competitive threats inconsistent with the 
nation's fundamental democratic precepts. We 
perceive these apparent dangers, yet feel con- 
strained in reacting to them by a lack of pre- 
cise measures. And so our choice is, essen- 
tially, whether to watch, and wait, and hope 
that proof positive will somehow develop or 
to act now in defense of the values of diver- 
sity on which our economy and our entire so- 
ciety are founded. I believe that we can enact 
legislation eliminating the influence of giant 
conglomerate mergers on economic concentration 
without any significant adverse effects on the 
freedom and flexibility of our economy to grow 
in the public interest. * * *." 

The Director of FTC's Bureau of Competition informed the 
Committee that: 

"It is clear that the conglomerate merger movement 
raises political and social issues of national scope 
and importance. While the ultimate ramifications of 
the movement are unclear, serious questions concern- 
ing the role of the large conglomerate firm in our 
national life are apparent. In light of the unpre- 
dictability of the movement's ultimate effects, and 
the dangers inherent in the process of unlimited 
growth through conglomeration, it is essential that 
Congress act immediately to preserve the status quo 
by enacting legislation to limit the continuing 
growth of the nation's largest corporations through 
conglomerate mergers." 

The Hart-Scott-Rodino Antitrust Improvements Act of 1976, 
Public Law No. 94-435, 90 Stat. 1390, requires an advance noti- 
fication and informational report to FTC and the Antitrust 
Division of certain acquisitions of voting securities or assets 
by firms of a certain size or larger. Premerger notification 
rules required by the act were issued on July 31, 1978, with 
an effective date of September 5, 1978. Through December 31, 
1978, 355 mergers or acquisitions were reported under the rules. 
Of the total filings considered for investigation (319) FTC 
selected 33 and the Antitrust Division selected 39, as disclosed 
in the following table. 
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Selected by 
Antitrust Total selected 

Filinqs FTC Division Percent 
Number Percent (number) (number) Number of filings 

Total 319 100% 33 39 72 23% 

Of the 67 filings selected for investigation which could be 
classified by merger enforcement theory, 64 percent were 
horizontal mergers, 21 percent conglomerate, 12 percent hori- 
zontal/conglomerate combinations, and 3 percent vertical. 

As discussed above, S. 600 would establish three separate 
tests to prevent mergers or stock acquisitions. The first 
test would forbid any merger or acquisition if both the acquir- 
ing and acquired person have assets or sales exceeding $2 bil- 
lion. Of the 319 transactions, we identified 5 which would 
have fallen in this category. Of these, two were selected 
for investigation-- one by FTC and one by the Division. 

The second test would prevent mergers or acquisitions 
where both persons have assets or sales exceeding $350 mil- 
lion, unless the firms could establish one of three affirma- 
tive defenses. We identified 39 merger or acquisition trans- 
actions between firms that individually had sales or assets 
in excess of $350 million. Of these, 16 were selected for 
investigation--7 by the FTC and 9 by the Division. 

We did not analyze the filings under the third test 
required by S. 600 because information needed (that is, amount 
of sales in any significant market) was not readily available. 

In summary, the enforcement agencies did not select for 
investigation 3 mergers or acquisitons that would have been 
prohibited by S. 600 under the first test and 23 mergers that 
would have been subject to challenge under the bill's second 
test. 
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METHOD USED TO CLASSIFY MATTERS 
BY INDUSTRY STRUCTURE 

THE STRUCTURE OF THE U.S. ECONOMY 

For accounting purposes, the Bureau of the Census has 
divided the U.S. economy into 12 major categories, into which 
all economic activity is classified. The table on page 97 
shows the distribution of national income among the various 
categories for selected years from 1929 through 1977. 

Within each major division, each business establishment 
is assigned to a seven digit product line category, with each 
successive digit of the code representing a finer degree of 
classification. An example of the Standard Industrial Clas- 
sification (SIC) system follows: 

Major division 2 Manufacturing 
Major group 28 Chemical and allied 

products 
Industry group 284 Cleaning and products 
Census industry 2844 Toilet preparations 
Product class 28445 Other cosmetics and 

toilet preparations 
Commodity 2844511 Suntan lotions 
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Percent of National Income by Induetty Divirlon 
for Selected Years, 1929 - 1977 

fndurtry diviefon 

Manufactur lng 

Wholerale and Retail Trade 

Government and Government 
Entetprieee 

Service8 

linence, Inrurance, and 
Real Ertate 

Contract Conrtructfon 

Transportation 

Agriculture, Ooreetriee, 
?irher ice 

OAUCCC~C, Ciao, and Sanitary 
Servicer 

Communication 

Mining 

Rert of the World 

Total Percent 

Total (Sbfllion) 

aJLer8 than 1 percent 

Year 
1929 1939 1947 m- 1958 1967 1977 -m-- 

25 25 30 29 

16 17 19 16 

6 12 9 

10 10 9 

15 

4 

8 

10 

2 

1 

2 

1 

100 

87 

11 8 

3 4 

6 6 

8 

2 

1 

2 

Aa 

JOJ 

73 

9 

1 

1 

2 

m 

E 

200 

13 

10 

11 

5 

4 

5 

2 

2 

2 

$ 

100 

J6lJ 

30 

15 

14 

12 

11 

5 

4 

3 

2 

2 

1 

2 

&oJ 

653 

26 

15 

15 

14 

11 

5 

4 

3 

2 

2 

2 

1 

100 

1,555 

Source: 1972 Census of Manufacturing, p. XI and Survey of Current 
Buainem, July, 1978, p. 53. L 

Detail may not add to 1008 due to rounding. 
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Each 5 years, as a part of the Census of Manufacturing, 
the Bureau of the Census calculates market concentration for 
each of the four digit census industries in the manufacturing 
sector of the economy. Unfortunately, several drawbacks 
to the Census information exist. First, it covers only the 
manufacturing sector of the economy. To date, there is no 
reliable source of market concentration information for the 
rest of the economy. Second, and perhaps more crucial, the 
four digit census industries do not always correspond to a 
meaningful definition of a market. 

The most important and the most difficult problem in 
looking at market concentration is defining markets. Ideally, 
markets should consist of all products which are viewed as 
ready substitutes by a common group of purchasers. Thus, the 
concept of a market consists not only of the physical product 
involved, but also of the geographic location where the pro- 
duct is available and the cost of transporting the product. 
Finally, market boundaries depend on the ease of substitution 
among producers, since producers of different products which 
are related in their production process may be potential com- 
petitors. 

Occasionally, substitute products, such as cane and beet 
sugar, or metal cans and glass jars, are included in separate 
census industries. Other times, products which are not sub- 
stitutes are included in very broad census industry titles, 
such as pharmaceutical preparations. In addition, information 
is presented only for the domestic economy of the United States, 
and no correction is made for the geographic size of the mar- 
ket. In cases where there is competition from abroad, such as 
in the steel, automobile, and television receiver industries, 
the Census statistics will overstate the effective degree of 
concentration. On the other hand, when competition is local 
or regional, such as in the newspaper or readymixed concrete 
industries, the reported concentration based on share of a 
national market will be too low. 

Despite the problems cited above, the "Census of Manufac- 
turing" concentration data do provide a starting place to 
investigate the level of market concentration in the economy. 
Even with its shortcomings, the data can help reveal trends 
in market concentration over time. The concentration figures 
will show whether average market concentration has been rising 
or falling and which particular industries have been becoming 
more concentrated. 
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The concentration data reported by the Census of Manufac- 
turers consists of the share of the national market held by 
the 4, 8, 20, and 50 largest firms. These are referred to, 
respectively, as the 4-firm, 8-firm, 20-firm, and SO-firm 
concentration ratios. The most commonly used measure of 
market concentration is the 4-firm concentration ratio. 

It should be stressed again that the level of concentra- 
tion in an industry does not automatically indicate the level 
of competition in that industry. 

First, as noted above, the market definition may be 
innaccurate. For example, the reported four-firm concentra- 
tion ratio for SIC industry number 2711, newspapers, is 17 
percent, meaning that nationally, the four largest newspaper 
companies account for 17 percent of all newspaper sales. 
However, this figure overlooks the fact that most newspapers 
serve a local market in which there are fewer than four com- 
petitors. In those local markets, the four-firm concentra- 
tion ratio would be 100 percent. Second, even when the market 
definition is acceptable, a single concentration ratio hides 
information about the size of specific firms. The level of 
competition in an industry with a 4-firm concentration ratio 
of 80 percent could be different if the largest firm's share 
was 75 percent than if the four largest firms each held 20 
percent of the market. Third, concentration ratios do not 
measure the presence of potential entrants into a market. If 
entry is relatively easy, and a number of firms poised at the 
edge of the market exist ready to enter, then firms already 
in the market will be unable to set prices higher than the 
competitive level without attracting entry. By contrast, 
industries where entry is difficult due to high costs, or 
patented or secret technology, may be less competitive than 
industries with easier entry. . 

All other things equal, however, market concentration 
does offer one indication of how competitive an industry is 
likely to be. Highly concentrated industries are likely to 
contain firms which recognize their mutual interdependence 
and the futility of overly vigorous competition. In these 
industries, firms may reach a tacit, or an overt, agreement 
regarding pricing or other marketing strategies. One com- 
mon form of such recognition of mutual interdependence is 
price leadership, in which one firm, the price leader, 
announces a new price, and is soon followed to that price 
by other members of the industry. Such pricing behavior is 
more likely to succeed in an industry dominated by a few 
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large firms. An outright conspiracy is also probably easier 
to devise and maintain among a few firms, rather than many. 
The more firms in such an agreement, the more chances for 
a "leak." 

OUR CLASSIFICATION PROCEDURE 

We obtained lists of investigations and litigated mat- 
ters open during 1975 through 1978, from both the Antitrust 
Division and the FTC. A/ The agencies supplied the four- 
digit SIC number indicating the principal industry in which 
the alledged violation occurred. 

In order to analyze each agency's antitrust effort 
devoted to concentrated industries, we sought a method of 
classifying the four-digit SIC industries according to 
industry structure. We based our classification method on 
one used by Meehan and Mann, which groups the SIC industries 
into seven structure categories. 2/ We then further grouped 
industries into two categories--concentrated and unconcen- 
trated. 

Meehan and Mann's classification system, summarized on 
P* 103 uses the four and eight-firm concentration ratios pub- 
lished in the 1972 Census of Manufacturing to place indus- 
tries into one of seven structure categories, ranging from 
IA, oligopoly to VI, atomistic. This method can only be used 
to classify manufacturing industries, since only for those 
industries are concentration ratios published. 

For a more complete discussion of the data obtained from 
the agencies, and the exact dates covered by the data, 
see page 57. . 

Meehan and Mann, "The Enforcement of Antitrust, Who 
Benefits?" Discussion paper #64, August 1974, Depart- 
ment of Economics, Boston College, app. A. Meehan and 
Mann borrowed the procedure from Clabault and Burton, Jr., 
Sherman Act Indictments, 1955-1965, 1966, p. 134. The 
classification procedure is based on work by J. S. Bain, 
in Industrial Organization, second ed., 1968, pp. 137-144. 
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As noted earlier, four-digit SIC industry definitions 
do not always correspond to meaningful economic markets. 
Following Meehan and Mann, we used the work of Schwartzman 
and Bodoff to adjust the reported concentration ratios of 
local and regional industries to more accurately reflect 
their true market structure. L/ We also followed Meehan 
and Mann in increasing the concentration ratio of SIC number 
2834, pharmaceutical preparations, since that industry con- 
tains a large number of non-competing sub-products, and has 
also attracted antitrust attention. 

The table on pages 104,105, and 106 lists each of the 
451 four-digit SIC industries, along with the structure cate- 
gory to which it was assigned. Note that a total of 45 
industries were moved to different structure categories as a 
result of revising concentration ratios (44 to account for 
local or regional markets , plus SIC number 2834, pharmaceuti- 
cal preparations). The table on p. 107 shows the distribu- 
tion of four-digit industries arranged by two-digit major 
industry groups, and by the seven structure categories. 

For our analysis, we needed only two structure cate- 
gories, one for concentrated industries, and one for 
unconcentrated industries. We therefore grouped Meehan and 
Mann's seven structure categories into two, corresponding to 
industry classes IA through III and IV through VI, respec- 
tively. Thus, concentrated industries correspond, for our 
analysis, to those industries with revised four-firm con- 
centration ratios of 50 percent or greater and eight-firm 
concentration ratios of 70 percent or greater. z/ 

VSchwartzman and Bodoff "Concentration in-Regional and 
Local Industries," Southern Economic Journal January 1971. 

z/Several authors have suggested that there is a "critical" 
four-firm concentration ratio of 50 percent, or a."cri- 
tical" eight-firm concentration ratio of 70 percent, 
above which industries become notably less competitive. 
For a summary of this*literature, see L.W. Weiss, Quanti- 
tative Studies of Industrial Organization, "pp. 371-373, 
in M.D. Intriligator, ed., Frontiers of Quantitative 
Economics, 1971. 
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The table on p. 108 shows that overall distribution 
of manufacturing industries. The table indicates that 146 
of 451 industries (32 percent) were classified as con- 
centrated for this study. These concentrated industries 
accounted for 40 percent of 1972 manufacturing sales. 
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Classification Of Industries Accordinq To --v 
Seller Concentration 

Type of 
industry (note a) 

IA 01 igopoly 

IB 01 igopoly 

II Highly 
conccn tra ted 

III High - 
modcra te 

IV Low- 

moderate 

V Barely 
concentrated 

VI Atomistic 

Concentration 
ratio for four 

largest Companies 

90 - 100 

80 - 89 

65 - 39 

50 - 64 

35 - 49 

20 - 34 

o- 19 

Concentration 
ratio.for eight 

largest companies 

95 - 100 

90 - 94 

85 - 89 

70- 84 

45 - 69 

30 - 44 

o- 29 

Total number 
of firms in 

industry 

5- 10 

20 - 40 

20 - 100 

25 - 100 

50 + 

100 + 

100 + 

A four-digit SIC industry would be assigned to one of the 
types IA to VI, according to the relevant data for that in- 
dustry. For a number of four-digit SIC industries, the 4- 
firm concentration ratio indicated one industry type while 
the 8-iirm concentration ratio suggested another industry 
type + These ambiguities were resolved by the following 
scheme : (1) if a four-digit industry was X percentage 
points above the lower bound of the prescribed 4-firm 
concentration ratio for, e.g., Type III, then (2) the 
industry could have e deficiency of 2X percentage points 
below the lower bound of the prescribed 8-firm concentra- 
tion ratio for Type III, i.e., a four-digit SIC industry 
with a 4-firm concentration ratio of 55% and an 8-firm 
concentration ratio of 60% would be considered a Type III 
industry. 

Source : MeekIn and Mann, op. cit., app.” A, pD 2. 
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(SIC) 
Clareification Of Four-Digit Standard Industrial Classification 

Induetriee By Induetry Structure Type(1972) 

S&l Class a/ x# Class 

2011 Iv* 
2013 v* 
2016 vi 
2017 V 
2021 IV 
2022 
2023 if’ 
2024 111: 
2026 1111: 
2032 II 
2033 Iv* 
2034 IU 
2035 V 

2037 2038 I: 
2041 IV 
2043 IA 
2044 
2045 :: 
2046 III 
2047 III 
2048 V 
2051 IV* 
2052 III 
2061 
2062 I:‘: 
2063. II 
2065 xv* 
2066 II 

2067 2074 Iu” 
2075 III 
2076 II 
2077 V 
2079 IV 
2082 II* 
2003 III 
2084 III 
2085 IV 
,2086 1x1: 
2087 III 
2091 IV 
2092 V 

2095 ‘IIf 
2097 IB* 
2098 IV 
2099 V 
2111 
2121 1:: 
2131 II 
2141 II 
2211 v 
2221 IV 
2231 IV 
224 1 V 
2252 2351 IV 

2253 z: 
2254 IV 
2257 
2258 Vl: 
2259. III 
226 1 
2262 II: 
2269 V 
2271 II 
2272 
2279 1: 
2281 v 
2282 
2283 EZ 
2284 III 
2291 III 
2292’ IV 
2293 
2294 11: 
2295 IV 
2296 IB 
2297 IV 
2298 IV 

2299 2311 “7 
2321 U 
2322 IV 

2323 2327 z 

See note8 et end of teble. 
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s# 
2328 
2329 
2331 
2335 
2337 
2339 
2341 
2342 
2351 
2352 
2361 
2363 
2369 
2371 
2381 
2384 
2385 
2306 
2387. 
2389 
2391 
2392 
2393 
2394 
2395 
2396 
2397 
2399 
2411 
2421 
2426 
2429 
2431 
2434 
2435 
2436 
2439 
2441 
2448 
2449 
2451 
2452 
2491 

Class 

IV 
VI 
VI 

:I 
VI 
VI 

v 
VI 

V 

u”: 
V 

VI 
IV 

V 
V 
V 
V 
V 

IV 

u” 
Iv* 

11: 
VI 

V 
VI 

u”rI 
V 

VI 
VI 

v 
IV 
VI . 
IV* 
VI 

V 

z 
IV 

SICf Class -- 
2492 IV 
2499 
23% 1 ;: 
2512 VI 
2514 VI 
2915 1vt 
2517 IV 
2519 V 
2521 V 
2322 IV 
2531 V 
2541 VI 
2542 IVX 
2591 IV 

2599 2611 I:: 
2621 u 
263 1 V 
2641 IV 
2642 V 
2643 
2645 I:: 
2646 II 
2647 III 
2648 IV 
2649 V 
2651 Iv* 
2652 Vt 
2653 V 
2654 IV 
2655 111 
2661 III 
2711 IIrk 
2721 V 
2731 VI 
2732 
274 1 u" 
2751 V1: 
2752 VI 
2753 V 
2734 IV 
wf; 1;:” 
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SIC I - Class 
2782 IV 
2789 Vt 
2791 VI 

2793 2794 J:* 
2795 V 
2012 II 
2013 1Zrt 
2816 III 
2819 III): 

2821 2822 11: 
2823 16 
2824 
2031 :: 
2833 112 
2034 IAt* 
2841 III 
2842 IV 

2843 2844 I:: 
2851 v 

2861 2865 :: 
2869 IV 
2873 IV 
2874 
2875 IV* 
2899 ?IV 
-2891 V 
4lYL 11 
2893 IV 
2895 II 
2899 VI 
2912, III): 
2951 Vt 
2952 III 

2992 2999 1: 
3011 II 
3021 III 
3031 ID 
3041 III 

%% :: 
Illi, VI 

SIC ' Class -- 
3x31 VI 
3142 IV 
3143 IV 

3144 3149 Y 
3151 
3161 ::: 
3171 VI 
3172 IV 
3199 VI 
3211 IA 
3221 III 

3241 1111: 
3251 IBt 
3253 III 
32S5 IV 
3259 IV 
3261 III 
3262 II 
3263 
3264 :: 
3269 V 
3271 111s 

3272 3293 11:: 
3274 IV 
3275 IB 
3281 IVY 
3291 
3292 1:: 
3293 V 

3295 3296 I’: 
3297 IV 

3315 VI 
3316 IV 
3317 v 
3321 IV* 
3322 III 
3324 111 
3325 V 

3331 
3332 
3333 
3334 
3339 
3341 
3351 
3353 
3354 
3355 
3356 
3357 
3361 
3362 
3369 
3398 
3399 
3411 
3412 
3421 
3423 
3425 
3929 
3431 
3432 
3433 
3441 
3442 
3443 
XAAA 

3446 
3448 
3449 
3451 
3452 
3462 
3463 
3465 
3466 
3469 
3471 
3479 
3482 
3483 

Class 

II 

::! 
IS 
IV 

1: 
II 

J’Y 
.IV 
IV 
IVS 

v” 
VI 

11: 
IV 

III 

II: 
IV 
IV 

V 
IV* 

VY* 
V 

1‘IIW 
IV* 

I& 
VI 
VI 

V 
II 

III 
III 

VI 
VI 
VI 
IB 
IV 

3484 III 
3489 III 

,w 
3493 
349.9 
3495. 
3496. 
3497 
3498 
3499 
3511 
3519 
3523 
3524 
3531 
3532 
3533 
3534 
3535 
3536 
3537 
3541 
3542 
3544 
3545 
3546 
3547 
3549 
3551 
35’12 
3SS3 
3554 
3ww 
3559 
3S61 
3562 
3563 
3564 
3565 
3566 
3567 
3568 
3569 
3572 
3573 
3S74 
3576 
3579 
3581 

* 

;: 
V 

VI 
IV 

V 
us 

1:: 
IV 

:v 
IV 

V 
III 

V 

1: 

VY 
VI 
VI 

f ‘;’ 
VI 
VI 

V 
IV 

V 
TV 
VI 

1;: 
IV 

0: 
V 

1: 
VI 

1:; 

1:: 
III 
III 
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GE! i-c- 
3x3s IV 
3686 III 
3yJ89 VI 
3592 Iii 
3599 VI 
3612 III 
3613 IV 
3621 IV 
,3622 IV 
3623 IV 
3624 IE 

3629 3631 11: 
3632 IB 
3633 IB 
3634 IV 
3635 II 
3636 IB 
3639 III 
3641 IA 
3643 
3644 z 
3645 V 

SIC# 
3646 
3647 
3648 
3651 
3652 
5661 
3662 
3671 
3672 
3673 
3674 
3675 
3676 
3677 
3678 
3679 
3691 
3692 IA 
3693 III 
3694 III 
3699 V 
3711 IA 
3713 V 
3714 III 

SIC # 
3x5 
3721 
3724 
3728 
3731 
3732 
3743 
3751 
3761 
3764 
3769 
3792 
3795 
3799 
3811 
3822 
3823 
3824 
3025 
3829 
3832 
3841 
3842 
3843 

Class 
-Iv 

II 
II 
IV 
IV 

rz 
III 
III 
III 

II 
V 

IA 
V 

II’;’ 
IV 

III 
IV 

*u” 

1: 
IV 

SIC# Class * ' 
3c191 i-E-- 
3061 
3073 
3911 
3Y14 
3915 
3931 
3942 
3944 
3949 
3951 
3952 
3953 
3955 
3961 
3962 
3963 
3964 
3991 
3993 
3995 
3996 
3999 

II 
III 

V 
III 

VI 
IV 

V 
XV 

V 
XV 
IV 

V 

:c: 
V 
V 

IV 
u 

VI 
V 

IA 
VI 

g/See text, p* 103 

*Adjusted to reflect local or regional nature of industry. 

**Adjusted to reflect nonsubstitutable subproducts. 
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Distribution of Four-Digit SIC industry GrOUpS 
- BY Industry Structure- Category (note a) 

SIC 
““m 

20 

21 

22 

23 

24 

2s 

26 

27 

28 

29 

30 

31 

32 

33 

34 

35 

36 

37 

38 

39 

IA w- 

1 

0 

0 

0 

0 

0 

0 

0 

2 

0 

0 

0 

1 

1 

0 

1 

4 

2 

0 

1 

m-w 
TOTAL 13 

IS -- 

2 

1 

1 

0 

0 

0 

0 

0 

1 

0 

1 

0 

2 

1 

1 

1 

5 

0 

0 

0 

e-c 
16 

c/See text, page 103. 

II -:. 

9 

2 

2 

0 

0 

0 

1 

2 

5 

1 

1 

0 

4 

5 

1 

2 

2 

3 

1 

0 

a-- 
41 

111 w-e IV -a 
V VI TOTAL -- -w--m 

9 17 9 0 47 

1 0 0 0 4 

s 10 9 3 30 

1 s 1s 12 33 

0 4 6 7 17 

0 s 4 4 13 

4 s 7 0 17 

1 3 a 3 17 

5 9 5 1 28 

2 0 2 0 5 

2 0 0 2 6 

0 s 2 4 11 

7 8 5 0 27 

2 9 6 2 26 

a 10 8 8 36 

10 11 9 11 45 

9 10 8 1 39 

s 3 3 1 17 

4 s 3 0 13 

1 6 8 4 20 

L-m m-w em- m-w e-m 
76 125 117 63 451 
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Manufacturinu Industries And Sales 
By Industry Structure Type 

Industry Number of 
classification industries Sales 

Number Percent ($ billion) Percent 

IA 13 3 60 8 

IB 16 4 14 2 

II 41 9 68 10 

III 76 17 142 20 - - - 

Concentrated 146 32 284 40 

IV 

V 

VI 

Unconcentrated 

Total 

125 28 178 25 

117 26 150 21 

63 14 -!JJ 14 - 

305 68 425 60 

451 C 100 - 

Source: Industry classification, see text and Table on 
page 107. Industry sales, 1972 Census of 
Manufacturing. 

Detail may not add to total due to rounding. 
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Antitrust Division 
&source Utilization Data (Person nMlW 

Investigative Efforts 
F&c& Years 1976, 1977, and 1978 

!rypa of industry 
and structure 

Structure violations Conduct violations 
other wly Merger Interlocks Tatal &ximntal Price other Grand 

price fixing Sherman I discrimination conduct Tptal total -- - 

1976 

llaufacturing industries 
Omcentrated structure 
Dnconcentrated structure 

mtal maufacturirq 

Nonrmufacturiq 
Not classified 

Tbtal 

yJ 

rranufacturing industries 
Omcentratad structure 
Unconcentrated structure 

Total manufacturing 

NomwJfacturilq 
Not classified 

‘Ibtal - 

g7J 

mufacturiq industries 
ammtrated structure 
uncacentrated structure 

mtal mMufacturing 

Nommufacturing 
Not classif ied 

mtal 

92 
82 

174 - 

62 
2 - 

238 = 

97 
115 - 

212 - 

34 
0 - 

246 ZZZZ. 

59 
169 - 

228 - 

77 
_I! 

0 
2 

2 

1 
0 

3 -Z 

0 
1 

1 

0 
I! 

1 ZZ 

0 
0 

0 

0 
2 

2 = 

110 
98 - 

208 - 

79 
2 - 

289 
= 

133 
134 - 

267 - 

61 
0 - 

328 
= 

114 
211 - 

325 - 

133 
9 - 

g 

217 
327 

544 - 

307 
0 - 

851 

186 
324 

510 - 

421 
2 - 

933 

83 
342 - 

425 - 

525 
1 - 

951 = 

53 
139 - 

192 - 

322 
1 - 

515 

84 
101 - 

185 - 

386 
3 - 

574 
ZZZ 

91 
91 

182 - 

336 
10 - 

528 = 

0 
I 

I 

0 
!! 

A 

0 
0 

0 

0 
0 

0 = 

0 
!I 

0 

0 
0 

0 = 

1 
0 

1 

0 
0 

1 

0 
0 

!! 

0 
0 

0 
3 

0 
0 

!t! 

0 
!! 

0 = 

271 404 
467 585 - - 

738 989 - - 

629 709 
1 - 2 

1,368 41,702 

270 414 
425 575 - - 

695 989 - - 

807 886 
5 - r 

b/l ,880 1,507 
-- 

174 302 
433 681 - - 

607 983 - - 

861 1,010 
11 20 -- 

1,479 c/22 -- 

@deludes 45 pere3n months not classified by violation and rourdinq difference ot I mom. 

~Includes 44 perm months mt classified by violation and rotiq difference of 1 month. 

E/Includes 66 Person months not classified by violation an3 rounding difference of 1 month. 
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Type of ukdustry 
arrd structure 

Structure Violations Conduct Violations -- 
Pbrqoly Merger Interlocks mtal Horizontal Other Price - Other Grand 

price fixing Sherman I discrimination conduct mtal total -- ~ 

1976 - 

Nsnufacturing industries 
CBwntrated structure 
Onconcentrated structure 

lWal manufacturing 

Mnanufacturing 
Not Classified 

307 89 
0 157 - - 

307 246 - - 

77 51 
0 6 - - 

384 303 

0 
!! 

!! 

11 
!! 

11 = 

396 
157 - 

553 - 

139 
6 

219 
65 

1977 

lbtal 698 -= 

47 
136 - 

183 - 

146 
0 - 

329 

284 -- 

181 
31 - 

fi 

Manufacturing industries 
Concentrated structure 
Unoxcentrated structure 

Total manufacturing 

NolInanufacturirg 
Not Classified 

Total . 

1978 

Manufacturing industries 
Concentrated structure 
KInconcentrated structure 

Total manufacturing 

bmranufactur ing 
Not classif led 

281 
15 - 

296 - 

103 
0 - 

399 = 

52 
a4 

116 - 

23 
-! 

143 

333 53 107 
79 159 - -. 76 

412 212 - - 183 

132 227 248 
4 0 - - 23 

548 439 454 T-- 1 - 

283 42 0 325 31 133 
34 41 75 164 - - !! - - 34 

317 - 3 I! 400 201 167 - - - 

94 12 0 106 134 233 
0 - 0 L! 0 0 0 - - - 

mtal 411 95 0 506 l 335 400 I- IZZ = 
+cludes 21 person months not classified by violation and rounding difference of 1 month. 

i#ncludes 14 person months not classified by violation. 

@cluks 26 person months not classified by violation. 

Antitrust Division 
Resource Utilization Data (Person month) 

Litigative Efforts 
Fiscal Years 1976, 1977, and 1978 

3 
L! 

3 

0 
0 

2 

135 404 812 
0 201 358 - - - 

135 605 - - 1,110 

480 
- - 37 

140 =-- 968 41,688 

98 262 596 
2-i - 235 314 - 

98 497 910 - - 

1 476 620 
0 23 28 

99 996 _ b/1,558 

67 240 570 
0 - 198 274 

61 - 438 844 - 

2 369 495 
0 0 0 - - 

E 807 - c/l ,339 
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qp? of industry 
and structure 

1976 

Manufacturing Industries 
0mxntrated structure 
Unconcentrated structure 

TWA Manufactur u-q 

Nommnufacturing 
Not classif& 

lbtal 

1977 

Mamfacturing industries 
Cmcentrated structure 
Imconcentrated structure 

Total Manufacturing 

Normmufactur ing 
Not classified 

S lWa1 

1978 

Manufacturing mclustr ies 
Cbncentrated structure 
ummcentfat.ed structure 

Total Manufacturing 

NoImnufactwing 
Not classified 

Total 

207 
125 - 

332 - 

117 
0 - 

449 - 

86 
131 - 

217 - 

198 
15 - 

430 - 

389 
80 - 

469 - 

76 
9 - 

554 - 

220 
234 - 

454 - 

186 
29 - 

669 - 

422 168 
150 253 - -- 

572 421 - - 

31 113 
7 69 - - 

610 603 - - 

6 
12 

la 

13 
7 - 

II! 

6 
4 - 

10 - 

24 
2 

46 

5 
r 

II! 

17 
0 

27 

299 42 
268 143 - - 

567 185 - - 

328 401 
22 3 _- - 

917 569 - - 

615 
318 - 

933 - 

286 
50 - 

1 269 .L-- 

76 
117 - 

193 - 

324 
35 

552 - 

595 
408 - 

1 003 -I 

161 
76 - 

J,240 

77 37 
264 107 - - 

341 144 - - 

441 61 
41 1 -_ -- 

823 206 - - 

155 121 
177 42 - - 

332 163 - - 

33 52 
5 0 -_ -- 

370 215 - - 

82 126 
168 34 - - 

250 160 - - 

66 80 
10 0 -- - 

326 248 - - 

82 
13 - 

95 - 

70 
0 _- 

165 - 

318 618 
362 630 - - 

680 - 1,249 

486 1,122 
8 - -2 

1,174 a/2,400 

204 899 
319 637 - - 

603 - 1,536 

470 832 
45 96 - - 

1,126 b/2,464 

196 791 
384 792 - - 

580 - 1,583 

572 749 
42 120 - - 

1,194 c/2,452 

APPENDIX IV 

Feded ha& ccmmss~on 
Resource Lltlllzation Data (Hours) 

Investlgatlve Efforts 
Fk?Cd Years 1976, 1977, and 1978 

Structure violations Corduct Violatmns w-v---- --- _- 
Vertical y;o:’ 3;;~; In;;;,‘-ks Total Horizontal Price Grand 

(100s) restraints restramts dmximinatm Total total -- - - 
(100s) (100s) (100s) - (lo&) (*) -- 

@cl&s 31,600 hours not classified by vlolatlon ard rourdmg differences of 100 hours. 

l@cludes 6,800 hours not classified by vlolatlon and rourdmg differences of 100 hours. 

reincludes 1,500 hours not classified by violation and roundmg differences of 300 hours. 
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Type of industry 
and structure 

1976 

Ebnufactur iq industries 
Omcentrated structure 
Dncmcentrated structure 

Total lnanufacturing 

tmMnufacturing 
Not classified 

mtal 

1977 

manufacturing industries 
Concentrated structure 
mconcentrated structure 

Total mmfxtur ing 

Normanufactur big 
Not classified 

Total 

1978 

usnufacturing tiustr ies 
Cbmxntrated structure 
Dncmcentratsd structure 

Tatal manufacturing 

Nxmanufacturing 
W classif ied 

lbtal 

Pederal Trade Casnission 
Resource Utilization Data Uburs) 

Litigative Efforts 
Fiscal Years 1976, 1977, and 1978 

Structure violations Conduct Violations 
Total Aorizontal vertical wnqoly krger In;;i;ks - Rice 

(@I (l&l - __ (100s) Restraints Restraints 
(@) (100s) 

Grand 
Discrimination Total lbtal 

(100s) 
-- 
(100s) (100s) -- 

533 160 
0 156 - - 

533 316 - - 

550 217 
60 0 - - 

1,143 g 

508 
0 - 

508 - 

564 
16 - 

1,088 -- 

103 
264 - 

367 - 

44 
0 

411 
= 

508 
0 - 

508 - 

467 
0 - 

975 

214 
368 - 

582 - 

11 
0 

593 z 

0 
3 

3 

2 
0 

5 
= 

44 
0 

‘14 

34 
0 

78 
= 

14 
0 

14 

0 
I! 

14 
Tz 

693 
159 - 

852 - 

769 
60 - 

1,681 

655 
264 - 

919 - 

642 
16 - 

1,577 

736 
368 - 

1,101 

47’8 
0 - 

1,582 

119 
72 - 

191 - 

30 
0 - 

221 = 

i: - 

180 - 

10 
0 - 

2 

73 
53 - 

126 - 

a7 
0 - 

213 = 

99 
54 - 

153 - 

; - 

160 = 

62 128 
24 18 - - 

86 146 - - 

173 1 
0 0 - - 

259 147 rr? = 

19 233 
125 282 - - 

144 515 - - 

0 40 
0 0 - - 

z u 

99 
26 - 

125 - 

ii - 

125 

271 
133 - 

404 - 

94 
0 - 

198 

166 
119 - 

$5 

2 
0 - 

287 z 

356 
161 - 

517 - 

176 
0 - 

693 - 

927 
441 - 

1,368 

609 
60 - 

a/2,237 -- 

926 
396 - 

1,322 

736 
16 - 

“/e 

1,092 
529 

1,621 

654 
0 - 

La 

g/Incl&s net romdirtg difference of 100 hours. 
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November 15, 1977 

Honorable Elmer B. Staats 
Comptroller General of the United 

States 
General Accounting Office 
441 G Street, N. W. 
Washington, D. C. 20458 

Dear Mr. Staats: 

I am writing in my,capacity as Chairman of the 
Senate Select Committee on Small Susiness to request a 
General Accounting Office study of the performance of the 
Antitrust Division of the Department of Justice. I would 
also like GAO to review the Federal Trade Commission's 
activities as they relate to Antitrust Divzsion activities. 

The mission of the Antitrust Division, along with 
the Federal Trade Commission, is to protect and preserve our 
free enterprise system from monopoly, attempts to monopolize 
and unfair trade practices that harm competition. These 
goals are laid out specifkally in the antitrust laws. How 
well they are achieved has a significant impact on the ability 
of small business to survive and compete. The fact that our 
nation's economic resources have become increasingly concen- 
trated in a few large corporations, despite the existence of 
the antitrust laws, indicates that the laws either are inef- 
fectively written or have been ineffectively enforced. 

I understand that the General Accounting Office ha5 
not yet had the opportunity to conduct a broad-scale investi- 
gation into the effectiveness of the antitrust laws or their 
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enforcement. Because the new Administration appears fnter- 
emted in Improving antitrust enforcement, this may be an 
excellent time for the GAG to conduct such an Investigation 
and suggest remedies. 

There are a number of important imbues that rhould 
be considered, including whether or not these two organita- 
tions have suffidiently well-defined missions, whether or 
not clearly articulated goals are used to evaluate.thefr allo- 
cation of resources among particular activit*e8 or camesD 
whether they aimply react to complaints or fnitiate activities 
designed to achieve particular goals , whether thera has been 
a proper allocation of responsibilities between the two 
organizations, and whether or not small buainsss has received 
adequate protectiori under the antitrust law@. There are many 
other Lasuee that might also be examined. 

After the staff of the General Accounting Office has 
had M opportunity to determine what iesuea the GAG could 
effectively investigate and evaluate, I would appreciate a 
briefing. The staff of the Small Bus$ness Committee has al- 
tiady met with Mr. John 018 and other GAO staff mderr on 
this, and I would welcome having our two staffs work closely on 
the preliminary stage of the study. Thirr would al.80 allow for 
the pa3pg: scoping of the assignment &swell as agre#l upon 
reporting objectives. 

I have no objection to a formal report being issued 
to Congress, but would like GAG to be ready to testify on its 
finding should hearing@ be scheduled before the report 28 
issued. 

GAYLORD NELSON 

GNtwbo 
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UNITED STATES DEPARTMENT OF JUSTICE 

WASHINGTDN, D.C. #w, 

Mk. Allen R. Voss 
Director 
General Government Division 
United States General Accounting Off ice 
Washington, D.C. 20548 

Dear Mr. Voss: 

This is in response to your request to the Attorney 
General for the comments of the Department of Justice 
(Department) on your draft report entitled “Management Of 
Federal Antitrust Enforcement Can Be Improved”. 

We have reviewed the General Accounting Office (GAO) 
draft report on the enforcement activities of the Depart- 
ment’s Antitrust Division and the Federal Trade Commission 
(FTC) and believe that it ,represents a useful addition to the 
Antitrust Division’s own assessment of improvements that need 
to be made in its operations. As the report notes, the Anti- 
trust Division has had under way a number of projects now 
coming to fruition that are directly related to many of the 
recommendations made in the report. Indeed, as to each of 
the major recommendations, the Antitrust Division has either 
already decided on means of implementing the recommendations 
or? in the case of joint work with the F.TC, is prepared to go 
forward. Our comments address each of the applicable recom- 
mendations. 

GAO recommends that the Attorney General and the Chair- 
man of the FTC ensure that evaluation plans and strategies be 
shared in order to avoid duplication of evaluation efforts 
and to increase the base and knowledge each agency has of the 
other, consider establishment of a joint task force to plan a 
unified and comprehensive approach to evaluating antitrust 
enforcement, and consider undertaking joint evaluation ef- 
forts to maximize resources and results. 
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Because the two agencies have somewhat different 
statutory authorities, the amount of joint evaluation that 
could be undertaken by the two agencies is limited. None the- 
less, in those areas where we do have joint enforcement 
jurisdiction, most notably in Clayton Act Section 7 mergers, 
a joint evaluation of the effectiveness of enforcement ac- 
tivities in restoring and maintaining competition would make 
sense. The Assistant Attorney General, Antitrust Division, 
and the Chairman of the FTC currently meet on a quarterly 
basis with senior members of their respective staffs to 
exchange information and discuss items of mutual interest. 
Rather than establishing a new task force to plan a unified 
approach to evaluating antitrust enforcement, the Division 
believes that these quarterly meetings would provide a good 
forum for such an effort. The Division intends to propose to 
the FTC that the subjeat of evaluation efforts be included on 
the agenda for the next quarterly meeting. 

GAO recommends that the Antitrust Division develop the 
capability to collect additional data on the actual total use 
of resources by program category. 

For the past several years the Antitrust Division has 
used a computerized data retrieval system as a management 
tool to track investigations and plan resource allocation. 
This system, the Antitrust Caseload Evaluation System (ACES), 
contains information on the nature and status of Antitrust 
Division matters. 

After a comprehensive review of ACES, several signifi- 
cant changes were made in the system to enhance its useful- 
ness to the Division for collection and analysis of resource 
data. Two Antitrust Division directives, DOJ File Number 
Policy and Personnel Time Reporting, were distributed on 
August 28, 1979, to implement these changes. 
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The file number directive describes the Antitrust 
Division policy for assignment of unique DDJ file numbers to 
Antitrust Division activities. Assignment of numbers as 
described in the directive will enable the Antitrust Division 
to maintain document files adequately , manage the progress of 
investigations, cases and other matters and program catego- 
ries. The directive outlines the types of matters that must 
receive file numbers and, for the first time, provides for 
the assignment of unique numbers to special projects. Exam- 
ples of special projects include intra and interagency task 
forces established to develop new or revised policies, pro- 
grams and procedures: major legislative initiatives; and 
major legal or economic research projects designed to evalu- 
ate anti trust enforcement policies and programs. 

The time reporting directive requires Antitrust Division 
professional and paraprofessional personnel to report weekly 
to ACES the actual hours, including overtime hours, spent on 
Antitrust Division activities. This replaces the previous 
method of monthly reporting of percentage of time spent on 
activities. Time spent on matters with an assigned file 
number is reported to that file number. Twelve general 
activity categories are provided for reporting time spent on 
matters that are not assigned file numbers, e.g., state 
liaison activities, time spent reviewing files and preparing 
responses to requests for information under the Privacy or 
Freedom of Information Acts, and training. This modification 
of ACES will provide Antitrust Division managers with more 
accurate data on resource usage and will enable them to shift 
resources more efficiently as the need arises. 

The Antitrust Division has also automated fiscal record- 
keeping so that beginning October 1, 1979, cost data such as 
travel, transcripts, and expert witnesses", will be accumu- 
lated by individual file number. This cost data, along with 
the cost of personnel, can be aggregated to provide infor- 
mation on resources expended by matter as well as by enforce- 
ment program. With these changes the Antitrust Division will 
have the necessary data to plan and monitor resource usage 
more effectively. 

GAO recommends that the Antitrust Division evaluate the 
effectiveness of enforcement efforts in promoting and re- 
storing competition. 
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Greater emphasis must be placed on projects to evaluate 
the effectiveness of antitrust law enforcement. The Anti- 
trust Division’s Office of Policy Planning and the Economic 
Policy Off ice (EPO) have proposed such projects. Proposed 
studies would investigate issues such as: (1) how effective 
is relief, particularly injunctive relief, in preventing col- 
lusion; (2) what are the magnitudes of the deterrent effects 
of anti trust enforcement actions i and (3) what is the tela- 
tive efficacy of government versus private enforcement. 
Industry specific studies would also be useful, particularly 
in areas such as the professions where antitrust activity has 
been intensive. The Antitrust Division also intends to 
explore the possibilities of coordinating evaluation efforts 
with the FTC in areas of joint antitrust jurisdiction, and 
employing some consultant assistance in devising and 
undertaking evaluation projects. It should be remembered, 
however, that in a complex law enforcement area such as 
anti trust, evaluation projects tend to be quite expensive. 
The Antitrust Division, therefore, may need additional 
resources to undertake a comprehensive evaluation program. 

GAO recommends that the Antitrust Division strengthen 
management control over the progress of antitrust investi- 
gations to facilitate both their orderly development and 
progress. 

In addition to requiring more unique file numbers and 
reporting actual hours, other revisions in ACES will provide 
improved information on, and greater control over, the prog- 
ress of Antitrust Division activities. Section and field 
office chiefs are now required to establish target dates and 
estimate resource usage for completion of all major phases of 
antitrust matters, regulatory proceed ing s , and spec ial pro j- 
ects. Major milestones as well as intermediate target dates 
may also be established as necessary. This change in ACES 
was implemented with the distribution on September 6, 1979, 
of an Antitrust Division Directive entitled, *Antitrust 
Caseload Evaluation System (ACES)“. 

From the data on target dates and estimated resources, 
reports will be produced that will inform Antitrust Division 
management , including the section and field office chiefs, of 
the progress of the investigations and identify matters in 
the “pipe1 ine” that will be coming up for decision and mat- 
ters that are past due requiring follow-up action. 
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A second project that has been under way for the past 
several months is the writing of a new Antitrust Division 
Manual. Six of the eight chapters of the manual have been 
completed and sent to the printer for reproduction; the 
remaining two chapters are in the final stages of completion. 

The manual emphasizes the need to plan and control the 
progress of matters. For example, in Chapter III, Investi- 
gation and Case Development, planning is stressed as fol- 
lows I 

At the beginning of any investigation, the 
staff should immediately determine the type of 
conduct involved and the scope of the investi- 
gatory effort. Planning sessions should take 
place at the time the preliminary inquiry request 
is being processed. At this stage, the chief of 
the section or field off ice and the staff should 
establish a plan describing what is to be done, 
how and when it will be done, and who will do 
each task. This investigative plan should also 
provide for early development of the legal theory 
to be employed and a determination of the relief 
to be sought. 

The discussions in the manual on the requirements and 
procedures for investigations, case development, litigation 
and regulatory activities will be of significant assistance 
to Antitrust Division personnel in initiating and completing 
matters in a more timely and organized fashion. 

GAO recommends that the Antitrust Division provide 
guidelines on the role and use of economists and Federal 
Bureau of Investigation (FBI) agents. 

The new Antitrust Division Manual includes sections on 
the role and use of both economists and the FBI. The manual 
provides specific information as to the type of assistance 
economists and FBI agents can provide, the stage of a matter 
at which assistance should be sought, and the procedures for 
obtaining assistance. For example, in Chapter VI, Infor- 
mation Services, the manual states: 
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The economists in EPO should be relied 
upon to identify and focus the economic issues 
involved in an investigation or case, assist in 
the development of the theory of the case, identify 
and put into appropriate form the data necessary 
to support the Division's position, and to assist 
in the development of the trial strategy as it 
pertains to the economic issues. 

The FBI is particularly helpful in conducting a nation- 
wide witness interview program, locating individuals whose 
whereabouts are unknown, compiling statistical data, or pro- 
viding technical expertise such as handwriting or typewriting 
analysis. Use of the FBI is discussed in both Chapters III 
and VI of this manual. 

In conclusion, the Antitrust Division uses a number of 
systems and procedures to provide management information and 
guidance to its personnel in planning and implementing en- 
forcement responsibilities. These systems are under con- 
tinual review, and recent improvements in them will further 
increase their usefulness. The Department believes the im- 
provements are consistent with the recommendations made in 
the GAO report. 

We appreciate the opportunity to comment on the draft 
report. Should you desire any additional information, please 
feel free to contact us. 

Sincerely, 

for Administration 
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FEDERAL TRADE COMMISSION 
WWIWGION, 0. C. tOIS 

MJUAU O? -N 

October 22, 1979 

Gregory J. Ahart, Esquire 
Director, Human Resources Division 
United States General Accounting Office 
Washington, D.C. 20548 

Dear Mr. Ahart: 

The General Accounting Office's proposed report, "Management 
of Federal Antitrust Enforcement Can Be Improved," makes a useful 
contribution to the FTC's ongoing efforts to improve the effective 
utilization of its competition mission resources. 

The report addresses three issues. First, a need is identified 
for more and better data relating to resource expenditures and the 
assessment of the effectiveness of FTC competition activities. 
Second, several suggestions were recommended for better management 
of Bureau of Competition investigations. Third, the increased use 
of economists and research analysts was encouraged. The draft 
report was accompanied by three appendices. The second appendix, 
a comparison of the antitrust activities of the Antitrust 
Division and the FTC over the three year period, 1976-1978, is 
particularly useful, and provides an entirely new analysis. 

The only significant reservation we have to the draft is that 
it does not fully reflect the current effort to address most of the 
management problems identified, and the steps already taken to 
remedy them. This is due, in large part, to the fact that the time 
period selected for GAO study (1976-1978) included a change in FTC 
administration and a major reorganization and administrative 
overhaul of the Bureau of Competition. This problem can be 
eliminated in most instances by minor changes in emphasis, drawing 
into the report the new FTC administration's response to specific 
problems. 

Taking the report section-by-section, we offer the following 
specific views. The first section of the draft deals with short- 
comings in the way the FTC compiles data on its competition cases. 
Two examples are noted: failure to class expenditures on the 
basis of violations of law, and failure adequately to evaluate 
the effectiveness of antitrust efforts in specific violation areas. 
The first criticism is occasioned by the FTC's use of Program 
Areas in allocating budget resources. Specifically, GAO data show 
that 62% of the FTC's fiscal 1978 resources were committed to four 
industry programs: energy, food,transportation, and health care. 
Compilation of such data, the report states, does not allow easy 
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analysis of whether these expenditures were undertaken in the 
pursuit of mergera, monopolies, or other specific kinds of antitrust 
violations. According to GAO, "The absence of such data prevents 
FTC from fully monitoring resource expenditures and making such 
judgments as whether too much or too little attention is being paid 
to any one of the various practices prohibited by law." (p. 15) 
Examples provided include comparisons of FTC and GAO data. Three 
FTC "programs,l horizontal restraints (DC), mergers and joint 
ventures (DB), and industrywide (monopoly) (DA), are reported by 
FTC to involve lo%, 14% and 6% of total resources, respectively. 
GAO figures, compiled by violation, show 230, 25% and 34% to be 
the actual expenditures by violation. 

The recommendation duplicates the present system: we 
presently have the capability to identify cases in terms of 
violations. However, the Commission generally has not preferred 
to track resources by violation. We prefer to identify key consumer 
sectors of the economy and commit our resources down whatever 
legal avenues are most appropriate to solve the competition 
problems identified. This system is an acknowledgement that there 
exist certain critical sectors and industries where consumers are 
hardest hit by various anticompetitive and inflationary pressures. 
The program suggested is also harder to implement than it appears. 
Many investigations begin by focusing on one species of violation 
and end up in pursuit of another. Too, some investigations involve 
multiple violations, such as price discrimination coupled with 
monopolization. We note that the Antitrust Division does not 
calculate its expenditures on the basis of individual violations, 
and divides all violations into just two categories, "private 
conspiratorial restraints" and "reduction of monopoly and oligopoly." 

The second point of the first section, that the FTC needs 
more and better expertise in evaluating its enforcement effectiveness, 
is one example of where the draft report probably does not 
sufficiently recognize our existing response to the problem. The 
report is certainly correct that in the past the FTC lacked the 
in-house expertise to conduct evaluations of its enforcement efforts. 
But the report relegates to just one sentence, in the middle of 
page 13, the impact of the creation of the Bureau of Competition's 
Planning Office. This office, established in 1977, now consists of 
six full-time specialized attorneys. Creation of this office is an 
acknowledgement that an important feature of the evaluation 
process is not merely the study of the effects of past actions, but * 
thoughtful preparation for future action. A-number of projects 
and papers have been undertaken resulting in specific advice on 
proposed FTC Act Section 5 cases, as well as general theoretical 
work on the potential use of Section 5. As far as the evaluation 
of past activities is concerned, the draft report is correct that 
several evaluation projects have yet to be completed (pp 12 1. 
However, all of these projects are in the advanced stages of 
preparation. Two impact evaluation studies are underway, but 
not mentioned in the draft report. One project relates to vertical 
restraint cases, and is being prepared in response to a petition 
filed by Senator Kennedy. The other project deals with a study of 
the impact of specific FTC antitrust cases, such as Xerox 

126 



APPENDIX VII APPENDXX VII 

Cor oration and Boise Cascade. 
ieen unmentioned 

Other evaluation-type activities 
in the draft report include the 2460page 

Vertical Restraints Task Force Report issued in October, 1978, and 
the 75-page Merger Task Force Report issued in August, 1978. 

We agree with your suggestion that the FTC and the Antitrust 
Division should work together more to coordinate the evaluation of 
the effectiveness of antitrust cases. We feel the suggestion that 
we hire full time evaluation specialists has been accomplished to 
a large extent with the creation of the Planning Office and the 
ongoing evaluation projects being completed by that office and the 
Bureau of Economics. 

The second main section of the draft report concerns the need 
for better case management. In particular, the draft indicates that 
failure in most cases (71% of the 142 FTC Competition cases between 
1976-1978) to require staff to follow a written investigative plan 
results in a number of disadvantages, such as insufficient early 
focus on specific legal theory and remedy issues, unrealistic time 
and resource estimates, ati indefinite guidelines on how long FTC 
Competition investigations take. */ Here again, the draft under- 
emphasizes the progress that has 6een made by waiting until the 
very end of the section (p. 31) before revealing that the Bureau 
of Competition has undertaken to implement investigative plans and 
generally "to improve investigative planning and correct the 
management deficiencies discussed in this chapter." GAO's study 
project had a significant influence in the initiation of this 
internal procedural change. The draft report also underemphasizes 
the importance (p. 23) of the "loo-hour" procedure to limit the 
length of preliminary investigations, and the efficacy of the 
periodic workloads between the Director and the Assistant and 
Regional Directors as a way of managing cases and investigations 
and enforcing deadlines. This lack of recognition of administrative 
changes is compounded when one considers that the period serving 
as GAO’s data base straddles the initiation of changes called for 
in the draft. It might have been useful to analyze figures on 
delay, etc. both before and after the initiation of management 
changes. 

The third section of the draft report deals generally with 
the subject of better use of professional staff, specifically 
economists and research analysts in litigation support roles. We 
agree fully that economists should be available as a matter of 

*/ Illustrative of the problem of unfocused investigations is a 
reference in the draft report (p.26) to the [See GAO note.1 

investigation. The special problems-of that case are 
perhaps unappreciated. Extremely difficult issues of Commission 
jurisdiction and appropriate relief persisted throughout this 
matter. The investigation was held in abeyance for a substantial 
period, awaiting both the outcome of an important Supreme Court 
case on the jurisdiction issue and the outcome of a private 
economic consultant study of the [See GAO note.1 surface 
transportation problem. While these considerations may not fully 
explain the time taken to complete the investigation, we believe 

is not a typical example of an FTC antitrust investigation. 
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course to aesist in the preparation of antitrust cases. We should 
also, as you suggest, attempt to employ more research analyst5 to 
aid in the investigative process. You indicate (p. 40), that the 
Bureau of Economics is unable to assist the Bureau of Competition 
on a significant percentage of matters (54 of 77 requests) where 
such assistance is requested. This indicates the need for the 
better use of economist5 in antitrust investigations. */ The 
fiscal 1980 budget does reflect an increase in Bureau of Economics 
resources. In other cases, not reflected in your data, we turn to 
outside consultants for economic assistance, because of the need 
for experts with unique qualifications for particular matters. In 
both determining appropriate cases for internal economic assistance, 
and in selecting expert outside consultants, the Bureau of 
Competition and Economics work cooperatively in determining 
priorities. In still other matters, as you acknowledge, special 
economic support by Bureau of Economics is simply not needed. 
Alleged delays in seekin 

B 
economic assistance in connection with 

some investigations (p. 9) we believe result from simple failure 
at the outset of investigations.to discover factual patterns 
clearly indicating the need for such assistance. It is certainly 
fair to say, generally, that no important antitrust case needing 
economic assistance goes without that assistance presently. 

Regarding the excellent appendices to the draft report, very 
little need be added. One reference to a comparative decline in 
BC enforcement efforts when compared to the Antitrust Division 
(PO 79 ) may benefit from more current data. Compared with fiscal 
1978, fiscal 1979 data show that there was a temporary decline 
in FTC case5 in 1977-78. The number of consent orders accepted, 
for instance, rose from 12 in 1978 to 43 in 1979; the number of 
adjudicative complaints issued rose from 6 in 1978 to 11 in 1979. 
The 1977-78 lull is attributable in part to a major reorganization 
of the FTC by the incoming administration, and you acknowledge this 
explanation by Chairman Pertschuk (p. 79 ). 

Two very minor corrections conclude our analysis of the draft 
report. On page 4, on page 38, and on 
page 40, references to "field offices" should 
read "regional offices," the FTC nomenclature. On page 40 , 
a reference is made to Bureau of Competition "program directors." 

*/ One of the cases cited as an example of where economic assist- 
ance was not timely appears to be the [See GAO note.1 
investigation of lbe GAO note.1 ,pp 59+40). This 
matter originated as a price discrimination investiyatloc. It is 
normally not our policy to ask the Bureau of Economics ! I' .:+-*\ride 
economists for such matters. In addition! this case iv:..- -1 
particularly difficult factual and legal Issues, include:. ! l:>jor 
question regarding Commission jurisdiction under the Cdj-lr;c r "<,-stead 
Act. A protracted subpoena fight was also a part of t!!c: ::. ! I*'; of 
this case. Finally, we note that when the focus of t hi% ;. ration 
changed from price discrimination to possible monopoliz,:' 
economic assistance was promptly requested and obtained. 
generally, the Bureau of Economics has assisted five, l'.r'. ‘!I 
three (p. 40) regional offices to obtain economists as r('> 
office employees. 
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Strictly speaking, unlike the Bureau of Consumer Protection, the 
Bureau of Competition does not have "program directors." The line 
should read, "Assistant Directors supervising specific program 
areas." 

In conclusion, we appreciate the opportunity to review your 
draft report, and we congratulate you on its overall excellence. 
We hope our observations and comments will assist you in your final- 
izing the report for issuance at an early date. 

,Sincerely, 

GAO note: The FTC requested that we delete 
this material. 

(181580) 
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