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REPORT BY THE LT

‘Comptroller General
OF THE UNITED STATES

Hatch Act Reform -
Unresolved Questions

In recent years the Congress has considered
several bills to reform the Hatch Act prohibit-
ing Government employees from participating
in partisan political activity. Generally, these
bills would have reduced the restriction on
partisan political activity by individuals on
their own time, while increasing prohibitions
on the misuse of official authority.

Arguments for or against reform raise several
questions that should be resolved during the
consideration of any new legislation, in-
cluding the

--potential impact on the civil service of
the recently passed Civil Service Re-
form Act.

--ability of the Special Counsel to the
Merit Systems Protection Board to pro-
perly enforce violations of a revised
Hatch Act, and

--apparent trend of State and local gov-
ernments to remove the restrictions on
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This is an information report that reviews the history
of the Hatch Act and prior efforts in the Congress to revise
it. Wwe have identified several questions that should be
resolved when considering any legislation to revise the
Hatch Act.

Copies of this report are being sent to the Director,
Office of Personnel Management; Chair, Merit Systems Protec-
tion Board; Special Counsel to the Merit Systems Protection
Board; and other interested parties.
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HATCH ACT REFORM--UNRESOLVED QUESTIONS

The purpose of this report is to review the legisla-
tive history of the Hatch Act and discuss several issues we
believe the Congress should consider in its deliberation of
any proposed legislation. These issues are listed below:

--Any legislation revising the Hatch Act must consider
the impact of the recently passed Civil Service Re-
form Act of 1978. This legislation is currently
being implemented, and its effect on the civil serv-
ice has yet to be determined.

--The ability of the Special Counsel as it is current-
ly structured is not adequate to enforce a revised
Hatch Act. At present the Special Counsel has few
resources to properly enforce any safeguards estab-
lished to identify cases of misuse of authority and
to protect Federal employees from coercive activity.
The eventual regionalization of the Special Counsel
should provide better national coverage but the at-
titude of waiting for complaints must be overcome.

--Any safeguards established to protect Federal employ-
ees from coercion by management should also include
some form of protection from outside groups. These
groups may be even more capable of systematic coer-
cion than management.

--Any revision of the Hatch Act providing safeguards
against coercion must consider the difficulty in
identifying the more subtle forms of coercion such
as the withholding of awards or favors.

~-The elimination of restrictions on political activ-
ity could very likely increase the potential for con-
flict of interest situations to develop. Problems
of this type are not necessarily limited to the
higher grade positions having substantial input into
a decision. Any position that has responsibility
for large Federal expenditures, even in small incre-
ments, may be susceptible to misusing their authority.

--The opinions of Federal employees have not been
given recent consideration. The last comprehensive
national poll of Federal employees is now 12 years
old.

--The effect of the apparent trend of State legisla-
tures to remove restrictions on political activity
should be considered in future legislation.



HISTORY OF THE HATCH ACT

Until the late 19th century, Federal employees' polit-
ical activities were regulated by the executive rather than
the legislative branch. Executive orders issued by several
Presidents, including Washington, Jefferson, Harrison, Hayes,
and Cleveland, had only limited success in restricting the
political activity of Federal employees. Only after a dis-
appointed office seeker assassinated President Garfield in
1881 did a reform movement begin to grow in the Congress.

In 1883, the Congress passed legislation that estab-
lished the Civil Service Commission (CSC). This law au-
thorized the President to make rules to prevent political
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for political reasons. Voluntary partlsan political activ-
ities, however, were not prohibited. Further legislative
attempts to limit the extent that Federal employees could
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fully opposed in the Congress on the grounds that such re-
strictions unduly infringed upon the constitutional rights
of free speech and free association.

The "New Deal" relief programs during the 1930s had
expanded the Federal work force considerably. Many needy
persons placed on the Federal payrolls were not in classi-
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regulations governing partisan political activities. Only
32 percent of the Federal work force at that time was in
the competitive civil service.

Controversey over the political activities of Federal
employees again arose in the Congress as reports of wide-
spread corruption in the 1938 election campaign became pub-
lic. On May 27, 1938, a special Senate committee was
appointed to investigate an array of charges that Federal
monies were being used to influence Federal and local
elections. The committee found that the common feature of
abuse was coercion or intimidation of Government employees
and relief recipients to change their party affiliation or
to support party interests. It recommended that such prac-
tices be made subject to criminal penalties.

During the 76th Congress, Senator Carl Hatch (D--N. Mex.)
introduced legislation incorporating the committee's rec-
ommendations into a single measure. The bill was enacted
and codified in chapter 73 of title 5, United States Code.

It prohibited Federal employees from using their official
authority or influence to interfere with an election, and
it barred employees from taking an active part in partisan



political management or political campaigns. The penalty
for violation of the Hatch Act varied from a 30-day suspen-
sion to termination from Government service. The act ex-
pressly recognized that employees retained the right to
vote and to privately express their opinions on political
subjects. Employees who are paid from appropriations for
the office of the President, heads and assistant heads of
executive or military departments, and officials who are
appointed by the President and approved by the Senate are
exempt from the restrictions on political management and
political campaigning.

The most significant amendments to the Hatch Aot were
added in 1940. These amendments (1) extended the political
activity prohibitions to District of Columbia employees and
to State and local government employees whose principal em-
ployment is in connection with a federally funded activity;
(2) permitted Federal employees, residing in certain areas
where a majority of the voters are Federal employees, to
take part in local political matters; and (3) redefined the
prohibitions against taking an active part in political
campaigns by effectively incorporating in the statute over
3,000 prior administrative determinations of the Civil Serv-
ice Commission.

THE CONSTITUTIONAL QUESTION

Since its passage in 1939, the Supreme Court has con-
sidered several challenges to the restrictions on the polit-
ical activity of Government employees. In the first major
decision in 1947 {(United Public Workers of America v.
Mitchell), the Court stated that the Congress has the con-
stitutional authority to requlate the political activity of
public employees in order to maintain the efficiency and
integrity of the civil service. 1In a related decision that
year (Oklahoma v. United States Civil Service Commission)
the Court upheld the Hatch Act's extension to State and
local government employees. The underlying premise was
that better public service would result by requiring those
who administer funds for national needs to abstain from
active political partisanship.

The Court again upheld the constitutionality of the
act in a 1973 decision. 1In United States Civil Service
Commission v. National Association of Letter Carriers,
the Court stated that the right to associate and partici-
pate in political activities is by no means absolute and
that the Congress may regulate these activities. The prob-
lem, they concluded, is




"to arrive at a balance between the interests

of the employee, as a citizen, in commenting
upon matters of public concern and the interest
of the Government, as an employer, in promoting
the efficiency of the public service it performs
through its employees.”

While the Court did not address the appropriateness or ap-
plicability of the restrictions, it said the Hatch Act was
neither vague nor indefinite.

In Broadrick v. Oklahoma, the Court reviewed QOklahoma‘'s
"little Hatch Act" against constitutional challenge. The
Court stated that the prohibitions against political activi-
ty are set out in terms that ordinary persons exercising
common sense can understand and comply with. These prohi-
bitions were deemed constitutional. These cases clearly
establish that restricting political activity is an accept-
able method to insure the independence of Government employ-
ees and that responsibility for any changes apparently rests
with the Legislatures.

A 1976 decision by the Supreme Court (Elrod et. al.,
Petitioners v. John Burns et. al.) reaffirmed the Court's
belief in a politically neutral civil service. The Court
declared that patronage firing of Cook County, Illinois,
sheriff deputies, as sanctioned by the State Legislature,
violated the first and l4th amendments to the Constitution.
In its decision, the Court stated,

"* * * The lack of any justification for patron-
age dismissals as a means of furthering Govern-
ment effectiveness and efficiency distinguishes
this case from CSC v. Letter Carriers and United
Public Workers v. Mitchell. 1In both of those
cases, legislative restraints on political man-
agement and campaigning by public employees were
upheld despite their encroachment on First Amend-
ment rights because, inter alia, they did serve
in a necessary manner to foster and protect ef-
ficient and effective Government. Interestingly,
the activities that were restrained by the legis-
lation involved in those cases are characteristic
of patronage practices. * * *"

The Court also stated that the policies of a new administra-
tion could be effectively implemented and fully satisfied by
limiting patronage dismissals to policymaking positions.



EFFORTS TO REVISE THE HATCH ACT--A
CONTINUING CONTROVERSY

Since enactment of the Hatch Act, legislation to reduce
the restrictions on political activity has been introduced
in every Congress. Only in recent years, however, has leg-
islation been seriously considered. To assess the effects
of the act, in October 1966 the 89th Congress established
the Commission on Political Activity of Government Personnel
to investigate and study Federal laws which limit the partic-
ipation of public employees in political activity. The
Commission conducted public hearings in various parts of
the country and commissioned a major study by the Survey
Research Center on Federal and State employees' attitudes
(see discussion on p. 7), after which it issued a series of
recommendations. The Commission proposed to expand, within
limits, the extent of political activity by Federal and
State employees and simultaneously called for strengthening
the sanctions at all levels against coercion and the misuse
of official authority.

Although legislation was introduced in each of the
subsequent Congresses, it was not until the 94th Congress
that any substantive action was taken. A bill passed in
both Houses but was vetoed by President Ford. 1In his veto
message, President Ford stated the removal of Hatch Act re-
strictions might endanger the

" * * * entire concept of employee independence
and freedom from coercion which has been largely
successful in preventing undue political influ-
ence in Government programs oOr personnel manage-
ment. If this bill were to become law * * *
pressures could be brought to bear upon Federal
employees in extremely subtle ways beyond the
reach of any anticoercion statute so that they
would inevitably feel compelled to engage in
partisan political activity. * * #*n

Another bill, virtually identical to the one vetoed by
President Ford, was submitted in the 95th Congress. This
bil]l passed in the House, hut it was not voted on in the Senate.

Both the 94th and 95th Congresses conducted extensive
hearings in consideration of these bills. The testimony,
as presented to the Congress, reveals two very distinct and
opposing opinions over revision of the Hatch Act. The con-
troversy appears to be centered around the necessity to re-
strict the partisan political activity of Federal employees
in order to maintain the independence and integrity of the
civil service.



Support for Hatch Act reform comes primarily from Gov-
ernment labor unions and such organizations as the American
Civil Liberties Union. They argue that the Hatch Act unne-
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ployees and that the efficiency and integrity of the civil
service can be protected by tough prohibitions against coer-
cion of Federal employees and restrictions on the use of

official authority. The current merit system, with its com-
petitive selection and promotion process, will adequately
protect the civil service from reverting to the "spoils"
system that was the rule prior to 1939.

Opposition to Hatch Act reform comes primarily from
newspaper editorials and groups like Common Cause. They ar-
gue that allowing a Federal employee to participate in polit-
ical activity puts him in jeopardy should he not follow the
party lines of the current administration. They believe
that coercion takes many subtle forms and is impossible to
police. Any further liberalization of the law would put

the civil service in danger of reverting back to the
"spoils" system.

Under the provisiong of the bill submitted in the
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95th Congress, the restrictions on political participation
for Government employees would have been relaxed, while
protection against improper influence or coercion was
tightened. Permissible and prohibited political activities
were spelled out and investigative procedures were estab-
lished. The bill retained existing limitations on specific
positions designated by CSC as "restricted positions."” The
bill defined restricted positions as such activities as law
enforcement, auditing, contracting, licensing, and grants
administration. It also excluded all foreign intelligence
and national security activities. The bill also established
specific criteria for identifying restricted positions.

Two bills (H.R. 2400 and H.R. 2401) revising the Hatch
Act have recently been introduced in the current Congress.
Both bills are similar to those previously submitted. How-
ever, one bill (H.R. 2401) covers all Federal employees,
while the other (H.R. 2400) applies only to Postal Service
employees. The major differences between the previous bills
and the new bills are the lack of investigative procedures,
and most importantly, the Postal Service bill does not have
provisions for restricted positions. (See p. 12.) 1In our
opinion, to distinguish between Federal employees and Postal
Service employees only confuses an already complex and dif-

; .
ficult issue. Our comments, therefore, apply equally to

both groups.



Officials representing both sides of the controversy
claimed, in their testimony, to have the support of Federal
employees. As a result, both sides presented the Congress
with survey results that supported their particular beliefs.
For example, in 1976 the American Postal Workers Union con-
ducted a survey of their membership which overwhelmingly
supported revision of the Hatch Act. This survey was con-
ducted at 66 randomly selected locals and apparently was
administered by the local union officials during a union
meeting. In the same year Decision Making Information con-
ducted a nationwide in-home survey of 1,529 randomly se-
lected adults. It found almost 71 percent favored keeping
the Hatch Act. Almost 73 percent of the 323 Government em-
ployees in the sample favored retention of the Hatch Act.
In our opinion, these conflicting survey results are most
likely due to sampling procedures or survey techniques.

We found one survey--performed in 1967 for the Commis-
sion on Political Activity of Government Employees by the
Survey Research Center of the University of Michigan--that
was well done and provided reliable data. This survey was
a scientific sample of all Federal employees and reported
on a wide variety of their attitudes and beliefs about reg-
ulating political activity. The survey found that 91 percent
of the Federal employees were aware of Federal regulations
or laws prohibiting partisan political activity, and 85 per-
cent of them were aware of the Hatch Act. However, there
was considerable confusion over what specific activities
were prohibited. For example, only 59 percent believed par-
ticipating in a partisan political campaign was prohibited.

A major question in the survey was whether the rules
restricting political activity should be changed. The re-
sponses are shown below:

Percent
Allow more participation 47
Remain the same 48
Allow less 1
Do not know 3

a/100

a/Does not total due to rounding.

This survey is obviously getting old, and considering
the conflicting results of the surveys presented in the hear-
ings, its replication would provide valuable and reliable
information. It would, however, be expensive and require



at least 6 months to complete. The results, although valu-
able, may not be justified in light of the other issues
surrounding the Hatch Act reform.

IMPACT OF OTHER LAWS ON HATCH ACT

While the controversy over the Hatch Act revision con-
tinues, it is important to note that certain legislative ac-
tions have occurred that may significantly affect the Hatch
Act and its administration. The Federal Elections Campaign
Act Amendments of 1974 removed the prohibition against State
and local government employees taking an active part in
political management or campaigns and replaced it with a
prohibition against being a candidate for elective office
in a partisan election. While State and local government
employees may therefore participate in partisan political
activities, it still restricts those employees from

-—-the use of official authority or influence for the
purpose of interfering with or affecting the results
of an election or a nomination for office;

--directly or indirectly coercing, or attempting to
coerce, command, or advise a State and local officer
or employee to pay, lend, or contribute anything of
value to a party, committee, organization, agency,
or person for political purposes; or

--being a candidate for public elective office in a
partisan primary, general, or special election.

On October 13, 1978, the Congress passed the Civil Serv-
ice Reform Act. Among other things, this act established an
independent Special Counsel to the Merit Systems Protection
Board, which has the authority (1) to investigate charges
of prohibited personnel practices, (2) to petition the Board
to stop adverse personnel actions, and (3) to bring discipli-
nary action before the Board for violations of law. In addi-
tion to the substantial responsibilities mandated in this law,
the Special Counsel has also been delegated the authority
for enforcing the Hatch Act.

The Office of General Counsel (OGC) in the old Civil
Service Commission had the authority to investigate and pros-
ecute Hatch Act violations and adverse personnel actions.
This group of about 19 people has been assigned to the Spe-
cial Counsel to perform the above mentioned tasks. A dis-
cussion of the results of their efforts regarding Hatch Act
is included in the next section.



RESULTS OF HATCH ACT ADMINISTRATION

Prior to implementation of the Civil Service Reform Act,
OGC had the authority for processing complaints of prohib-
ited political activity. Complaints were accepted from any
source, i.e., a public or private agency, a private citizen,
or another employee. Upon receipt of a complaint, an at-
torney was assigned to perform the preliminary investigation
and to determine the applicability of the alleged violation
to the Hatch Act. If an investigation was warranted, it
was conducted by full-time investigators in the applicable
regional offices. If the investigation determined a viola-
tion had occurred, the assigned attorney presented the case
in a hearing before an Administrative Law Judge. A recom-
mendation for disposition was presented to the full Commis-
sion, which made the final decision based on the record of
the hearing. OGC had the authority to close a case at any
time during the investigation based on its judgment that
a violation had not occurred or could not be proven.

According to OGC officials, the number of employees
subject to the Hatch Act is about 5.1 million--2.8 million
Federal employees and 2.3 million State/local employees.
The number of complaints received and their disposition is
shown on the following page.



Federal Employees

1974 1975 1976 1977 1978

Complaints received

Candidacy for office 20 6 15 13 10
Campaigning 18 7 18 7 18
Campaign management 17 4 11 3 2
Misuse of official
authority 3 0 0 0 1
Other o & & 0 2
Total 58 21 48 23 33
Complaints investigated 1 7 30 12 16
Charges issued 6 1 6 1 1
Disciplinary action taken 1 0 6 1 1

State/Local Employees

1974 1975 1976 1977 1978

Complaints received

Candidacy for office 21 5 12 14 34
Campaigning 20 5 3 1 0
Campaigh management le 3 0 0 0
Misuse of official
authority 7 3 5 3 1
Other 0o 4 0o 0o 0
Total 64 20 20 18 35
Complaints investigated 38 5 13 4 11
Charges issued 4 2 2 1 0
Disciplinary action taken 3 1 0 1 0

Agency officials attribute the small number of com-
plaints to several factors. Most importantly, the political
restrictions on Federal employees are so well known that it
tends to be self-enforcing. Although employees may not be
aware of the Hatch Act itself, a substantial majority are
aware of the restrictions on political activity. It is
their belief that this acts as an informal method of warning
employees about potential violations and that this peer
pressure tends to reduce the number of vi¢lations.
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A second factor contributing to the low number of com-
plaints is the natural reluctance to report a fellow employ-
ee or a superior. Fear of reprisal is undoubtedly a factor
in this situation. Agency officials stated they can protect
a Federal employee by maintaining anonymity or stopping any
adverse personnel action. They have no influence over more
subtle forms of reprisal such as a less desirable working
environment or location. The Federal law, however, does
not provide similar protection for State and local employ-
ees.

Agency officials believe that some cases probably go
unreported each year. They have not, however, attempted
to implement any type of surveillance procedures. They be-
lieve their role in this program is to act only upon receipt
of a complaint. To do anything else, the officials said,
would require substantially more funds and manpower than
could reasonably be expected.

The reorganization as a result of the Civil Service
Reform Act has not resulted in any changes to the methods
of enforcing the Hatch Act. The Special Counsel has re-
quested a supplementary budget to support 62 employees in
fiscal year 1979 and 140 employees in fiscal year 1980.

Its primary purpose will be to fulfill the obligations of
the new law. It is expected the operations of the Special
Counsel will be decentralized to at least five regional of-
fices providing local jurisdictions to enforce the merit
systems' laws and regulations. Until this regionalization
occurs, the four attorneys previously assigned to Hatch Act
investigations will remain unchanged. Although the agency
officials agreed that regionalization would provide the
basis for establishing some form of surveillance procedures,
they have not considered doing so.

PROTECTION OF FEDERAL EMPLOYEES
FROM ADVERSE ACTIONS

Protection of Federal employees from being coerced--
directly or indirectly--into participating in partisan po-
litical activity is one of the major issues to consider in
any legislation to revise the Hatch Act. Coercion can occur
in many forms and from many sources. Any proposed legisla-
tion should therefore consider adequate safegqguards against
such actions.

The legislation submitted in the 96th Congress would
prohibit an employee from either directly or indirectly
using his official authority or influence for the purpose
of intimidating, threatening, coercing, commanding, or

11



influencing any individual for the purpose of influencing
the results of a partisan election. Neither the present law,
nor the proposed amendments include any safeguards against
direct or indirect coercion by an outside organization or
group. The potential for an outside group to coerce an in-
dividual employee is possibly as great as the potential for
one employee to coerce another employee. These groups could
utilize internal publications or other pressures outside the
Government facility to influence employees to participate in
partisan political activities. The long-term effect of this
could be as detrimental to the civil service as coercion by
another employee or a supervisor.

Subtle acts of coercion such as less desirable assign-
ments or exclusion from group activities are extremely dif-
ficult to detect and may be impossible to police. Coercion
of this type could occur at every level of Government; how-
ever, it could be most destructive in groups such as the
Senior Executive Service and the mid-level management group.
The rewards in these programs are substantial and are given
at the discretion of the agency heads. These positions, at
the highest level of the civil service, could be subjected
to political pressure. The potential of withholding even a
portion of the rewards authorized by law could be sufficient
to influence the actions of an individual. The impact on the
civil service of coercive activity of this type could be sub~
stantial.

MISUSE OF OFFICIAL AUTHORITY--POTENTIAL
FOR CONFLICT OF INTEREST '

Another major problem that must be considered before
allowing Federal employees to fully participate in partisan
political activity is the potential for conflict of interest
situations to occur. For example, a Federal employee acting
in his official capacity could perform in a manner that
would enhance a favored candidate's political position. If
this action were at the expense of the Federal Government,
or of society, it would, at the very least, be contrary to
the spirit of the conflict-of-interest laws.

The proposed legislation submitted in the 95th Congress
addressed this issue by establishing criteria for restricted
positions. These positions would have been identified by
CSC as sensitive to the integrity of the c¢ivil service and
were not included in the bill. The criteria in the bill
establishing these positions are listed below:
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--The employee must be engaged in foreign intelligence,
national security, law enforcement, auditing, con-
tracting, licensing, or grants administration.

--The employee must have the authority to make binding
policy decisions.

--The integrity of the Government or the public confi-
dence must be maintained.

Responding to a congressional request, CSC identified
about 280,000 positions which would meet the above criteria.
These positions were cobtained by asking each of the cabinet
level agencies to identify the positions which should re-
main subject to the Hatch Act. The criteria in the bill
were provided as guidance, and any questions were resolved
between officials at CSC and the individual agency. As a
result, the criteria were further expanded to include employ-
ees who have "substantial input" into an actual decision af-
fecting the public or the disbursement of funds, and a
$25,000 minimum was placed on any transaction.

These criteria effectively included any contract or
grant officers who do not have approval authority but are
responsible for reviewing the proposals and monitoring the
progress of various projects. On the other hand, it effec-
tively excluded such positions as purchasing agents who
routinely purchase low value items. Although the individual
transactions may be small, the annual expenditures could re-
sult in large sums of money.

The bills submitted in the 96th Congress affecting all
Federal employees provides for restricted positions. The
restricted positions in the bill appear to include employ-
ees who have policymaking responsibilities or are actively
engaged in foreign intelligence, law enforcement, and con-
tract and grant administration. Transactions that are in-
cluded in this legislation are limited to a "substantial
monetary value." The Postal Service bill has no provisions
for restricted positions. The justification for restricting
certain groups of Federal employees--law enforcement, con-
tracting officers, and purchasing agents--has equal validity
for Postal Service employees. We believe restrictions on
such employees are essential to any reform legislation.

RECENT ACTIVITIES OF STATE LEGISLATURES

Most States restrict the political activities of their
public employees with either statutory or administrative
provisions. There are 41 States with statutory restrictions,
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7 States with administrative requlations, and 2 States with
no generally applicable statutory or administrative limita-
tions on political activity. We reviewed these laws to de-
termine if regional patterns exist and what changes have
occurred since passage of the Federal Election Campaign Re-
form Act of 1974.

Our analysis did not reveal a clear pattern. However,
it does appear that the Southern States tend to have very
restrictive laws, while the Western and Midwestern States
tend to be less restrictive. Interestingly, 38 States pro-
hibit the use of official authority or coercion to influence
political decisions.

A major problem that is appearing in several States is
the apparent ambiguity of the State statutes. As a result,
several statutes have been challenged in the courts. The
Arizona statute providing that no public officer or employee
shall ask any individual over which he has direct supervi-
sion to contribute to an organization or person for politi-
cal purposes was declared unconstitutional by the State
Supreme Court. The statute was found to be vague and indef-
inite, thereby infringing on political rights and freedom of
speech. As a result of this action, the State legislature
repealed the law.

Another problem we noted is the conflicting efforts by
State and local governments to requlate political activity.
The result has been confusion among public employees about
what is considered restricted activity. For example, the
Florida State Legislature recently passed a law permitting
municipal employees to participate in political campaigns
during off-duty hours. A Pensacola employee challenged the
apparent conflict between the restrictions imposed by the
municipal code and the new State law. The Court held that
the State law acted to expand the range of permissible ac-
tivities, but not to the point of repealing local restric-
tions. In 1976, Minnesota dealt with the problem of
conflicting regqulations by revising the State statutes to
provide that no political subdivision could impose or en-
force any additional limitations on the political activi-
ties of its employees.

Subsequent to passage of the Federal Election Campaign
Act Amendments of 1974, 15 States revised their laws govern-
ing the political activities of public employees. Six of
these States liberalized their laws by specifying greater
freedom for public employees or prohibiting further statutory
restriction of their political activities Most of these

m MaArvrnokarin Qkadae - &+ -
1 I Re]

.
Ahanmn~qnea AmAtIrreaA v DAarrt cs 3 memen 2o e de 3 -
o WTODLTLIL oLAQiLTDe DTV IO LD Clldu LU Ll

o
viidalliycao wieLvuirtco in

14



the other nine States may be classified as minor word chan-
ges, addition of phrases prohibiting discrimination in em-
ployment, and changes in penalties for violation of the law.

MATTERS FOR CONSIDERATION BY THE CNONGRESS

Although the constitutionality of the Hatch Act has
clearly been established, revision of the act continues to
be debated. We believe the Congress should consider the
following questions during its deliberation on any proposed
legislation.

--Any legislation revising the Hatch Act must consider
the impact of the recently passed Civil Service Re-
form Act of 1978. This legislation is currently
being implemented, and its effect on the civil serv-
ice has yet to be determined. ‘

--The ability of the Special Counsel as it is currently
structured is not adequate to enforce a revised Hatch
Act. At present the Special Counsel has few resources
to properly enforce any safeguards established to
identify cases of misuse of authority and to protect
Federal employees from coercive activity. The even-
tual regionalization of the Special Counsel should
provide better national coverage but the attitude
of waiting for complaints must be overcome.

--Any safeguards established to protect Federal employ-
ees from coercion by management should also include
some form of protection from outside groups. These
groups may be even more capable of systematic coer-
cion than management.

--Any revision of the Hatch Act providing safeguards
against coercion must consider the difficulty in
identifying the more subtle forms of coercion such
as the withholding of awards or favors.

--The elimination of restrictions on political activity
could very likely increase the potential for conflict-
of-interest situations to develop. Problems of this
type are not necessarily limited to the higher grade
positions having substantial input into a decision.
Any position that has responsibility for large Fed-
eral expenditures, even in small increments, may be
susceptible to misusing their authority.

15



--The opinions of Federal employees have not been given
recent consideration. The last comprehensive national
pocll of Federal employees is now 12 years old.

--The etfect of the apparent trend of State legisla-
tures to remove restrictions on political activity
should be considered in future legislation.

SCOPE OF REVIEW

We pertormed this study at the Special Counsel to the
Merit Systems Protection Board and the Office of Personnel
Management. Wwe examined their procedures for investigating
complaints of Hatch Act violations and the results of their
investigations. We aiscussed the many issues of Hatch Act

reform with the Special Counsel and variocus public and pri-
vate agencies that testified or presented statements to the
Congress. We also reviewed the Federal and State laws and
regulations restricting the political activity of Government
employees and the several Federal and State court decisions
aftecting those laws and regulations. We discussed this re-
port with the Special Counsel to the Merit Systems Protec-
tion Board and the Office of Personnel Management. Their

comments are incorporated in the report.
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