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Mr. Chairman and Members of the Committee:

We are pleased to be here today to discuss H. R. 7674, the
proposed Consultant Reform Act of 1980. Before giving our views
on the bill, I want to reaffirm our Office's position that the
proper use of consulting services is a legitimate and economical
way to improve Govefnment services and operations. Agencies must
continue to have the option of using consulting services where
appropriate. They have a legitimate need for access to the best
expertise and advice available from the private sector to assist
in carrying out a growing number of ccmpl;x Federal programs.

Although agencies normally rely on a permanent work force to
carry out programs, in many instances, it is not economical to hire
permanent employees. Accordingly, they draw upon the expertise
available from the private sector without having to make a long-

term employment commitment.
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While on the subject of economy, we would like to emphasize
the importance of recognizing that, in acquiring consulting serv-
ices, cost is but one factor to be considered. Quality is another
primary consideration and, in this regard, one must look to the
professional competence of those who will do the work and the rela-
tive merits of proposals for the end product, including cost.

Last week when the Comptroller General testified before
Senator Pryor on this legislation, he stressed that the issue of
consulting service abuse is complex and is driven by a number of
factors among the most important of which is poor procurement
practices. He also emphasized that other factors contributing
to the consultant problem that are not addressed in this proposed
legislation, are personnel ceilings, retention of expertise,
and quality of management of Federal operations.

The Federal Government is losing the expertise it needs to
implement and effectively manage the numerous complex programs
that the Congress approves each year. When the accomplishment
of Federal managers' program objectives is threatened by a per-
sonnel ceiling without a similar ceiling on procurement contracts,
program managers will acquire additional manpower indirectly through
contracts with private firms or by other means. While persons pro-
viding such services are neither included in personnel ceilings
nor counted as part of the Federal work force, their cost is borne
by the Government.

A contributing factor to retention of expertise is, in our
opinion, the pay compression facing Federal managers. Pay adjust-

ments that were to be provided to members of the Executive, Judi-



cial, and Legislative Schedules have been limited, reduced, or
completely denied. As a result, many Federal managers have chosen
to retire rather than continue working at frozen pay levels. Un-
doubtedly, scme of these managers are leaving Government to join
consulting and other firms in the private sector to earn a higher
salary. In addiéion to-losing our capability through retirement,
compression also discourages younger people to stay with Govern-
ment and makes more difficult the recruitment of qualified people
for entry at responsible levels.

I realize that this hearing may not be the appropriate forum
to discuss these issues further, but they need to be kept in the
forefront as the Committee considers the legislation before it.

Concern about the Govérnment's use of consulting services 1is
not a new issue. During the past 20 years, we have issued over 30
audit reports identifying the need for practically every major Fed-
eral agency to better manage these services. Our most recent re-
port, "Government Earns Low Marks on Proper Use of Consultants,”
(FPCD-80-48, June 5, 1980) concluded that many of the same prob-
lems that existed as far back as 1961 exist today. I share
Senator Pryor's concern as expressed in his statement on this re-
port:

"Congressional action is necessary to bring this

problem under control. Without action, we could

well find a GAO report in the year 2000 saying

that the problems found in 1980 still exist Jjust

as the problems of 1960 exist today. I urge the

attention of my colleagues to this important issue."

The major issues identified over the 20 year period include the:

~-~Failure to maintain adequate information on the number and
cost of consulting services.



--Failure to obtain adequate competition in awarding
procurement contracts for consulting services.

--Inconsistent, improper, or excessive rates of pay for
consulting services.

--Use of consulting services to perform work that should
be performed by regular Government employees.

~--Possible duplication of consultant studies.

--Potential conflicts of interest between consultants'
advice and their outside interests.

~--Disproportionate number of contracts awarded at the
end of the fiscal year.

We recommended that the Office of Management and Budget (OMB)
and the Congress take several actions to strengthen their oversight
of consulting services. We are pleased that OMB and the Congress
have already initiated actions to implement these recommendations
as discussed in the attachment to my statement. We must recognize,
however, that these actions represent but one step towards better
management of consulting services. Many more steps must be taken.

It would be most helpful if this Committee, as well as other
Committees, were to ask the senior agency officials testifying be-
fore the Congress what assurances they have that consulting serv-
ices are being effectively managed. For‘example:

-—-Has the agéncy implemented the management controls
outlined in OMB's new Circular A-1207?

--Is the support of senior management required before
using consulting services?

--What controls are in place to assure that consulting
service contracts are administered properly so that
the consultants' advice will be useful and the recom-
mendations properly evaluated?



--Does the agency have the minimum level of expertise

required to intelligently acquire and use consulting
services? If not, how can this capability be developed?

--Is competition obtained whenever possible?

If members of the Congress continually ask these and other
questions of senior agericy officials, it will demonstrate the Con-
gress' concern over this issue and highlight the fact that the
Government's failure to use consulting services properly is essen-
tially a management problem that must be resolved by Federal
managers .

In commenting on our June 5, 1980, report, the Office of Per-
sonnel Management voiced general agreement with our recommendaticns
but expressed a note of caution that we believe should be reiter-
ated today. The Office pointed to the danger that the consulting
process over time could become so rigid and regulated that a valu-
able tool in Government will be blunted and/or the regulatory
process will become excessively costly. I urge Members of Congress
to be alert to this danger and to guard against its occurrence.

I would like to make one final observation before discussing
the proposed Consultant Reform Act of 1980. I call your attention
to an encouraging development in the Office of Personnel Manage-
ment. We believe it is critical that agencies be able to intelli-
gently acquire consulting services, monitor performance, and
evaluate results. One way to achieve this is to have agencies with
Government-wide management responsibilities and/or a high level
of expertise in particular fields advise and assist other agencies

in acquiring and evaluating consulting services.



The Office of Personnel Management has established an Office
of Consulting Services to advise and assist other agencies in var-
ious management areas, such as performance appraisal, general man-
agement analysis, and financial management. This Office not only
assists other agencies in acquiring consulting services from the
private sector, it also provides consulting services directly.
While we have not assessed the Office of Consulting Service's per-
formance, we believe it merits attention by other agencies having
a high level‘of expertise in other fields.

Turning now to the specific subject of this hearing. While
we cannot support H. R. 7674 in its present form, we do support
the general intent of the bill to reform consultant practices. Al-
though entitled the Consultant Reform Act of 1980, many of title
II's provisions apply to the procurement of all goods and services.
0f primary concern to us is the enormous paperwork that would be
required by certain sections of title II and the need for the bill
to give additional recognition to the fact that solutions to con-
sultant abuse can only be achieved by improved agency management.

For example, section 202(c¢) requires agencies to provide
written notifications to the House and Senate Appropriations Com-
mittees whenever any contract is modified by $50,000 or more. Due
to the large number of contracts entered into each year by the
Federal Government, we are concerned that the paperwork generated
by this section may overwhelm the Appropriations Committees. We
suggest that this section be limited to contracts for consulting
services only, which, as our reports indicate, is a particularly

abused area.



While we will be discussing our general views on the bill,
more specific comments and our suggestions for improvement are in
the attachment to my statement. We fully support the policy state-
ments in section 2 regarding (1) governmental policymaking and
decisionmaking, (2) obtaining competition, and (3) the sometimes
obscure fact thaé the Gévernment, and ultimately the taxpayer,
bears the cost of governmental activities regardless of whether
they are performed in the private or public sector. We have issued
several reports dealing with each of these matters.

As pointed out in our June 1980 overview report, a critical
first step towards assuring the Government's proper use of consult-
ing services is to resolve the confusion among the agencies and
the Congress surrounding the current OMB definition of consulting
services. It appears that the bill's definition of "report" is
intended to cover those kinds of services that the Committee views
as consulting services. We suggest that this be clarified in the
bill. It would help to clear up the confusion surrounding the
definition of consulting services and assure that such services
are subject to the controls prescribed by OMB Circular A-120.

A major purpose of title I‘is to clérify the authority for
appointing and compensating experts and consultants. We generally
support title I. As early as 1961, we recommended that section
3109 of title 5, United States Code, be amended to provide greater
uniformity in the compensation of experts and consultants and to
clear up the confusion agencies experienced with the authority.

However, as discussed more fully in the attachment, we believe



the language in section 101(g)(2) may be misinterpreted as a
procurement authority and therefore should be deléted.

Turning to the organizational conflict-of-interest section
of the bill, section 205 requires all contractors bidding on Fed-
eral contracts to disclose all relevant facts relating to an exist-
ing or potential-confliét and requires the agencies to take cer-
tain steps to protect the Government's best interest before and
after the contract is awarded.

Organizational conflict of interest is an extremely complex
issue. It requires a careful balancing of the Government's need
for private sector expertise with the need for reasonable controls
to prevent a conflict of interest that could affect a contractor's
ability to give impartial advice. It is uncertain what impact
this section would have on the Government's ability to obtain
private sector expertise. In addition, we are concerned about the
disclosure requirement being placed on all contracts for goods and
services and the possible problems that may result.

On the other hand, we believe that agencies should pay more
attention to preventing or mitigating organizational conflicts of
interest, particularly where the potentiél for conflict is the
greatest. For these reasons, we believe this provision of the
pill should first be tested at selected agencies for a 2-year per-
iod. OMB could ﬁOnitor the agencies' experience, and at the end
of the test period, prepare a report to the Congress on whether

the legislation should be applied Government-wide.



We would also like to see the scope of the disclosure
requirement changed from applying to all contracts for goods
and services to just those categories of contracts where the
potential for conflict is the greatest, such as consulting
service and management support contracts. This change would
preclude an ageney from.requiring a disclosure statement when
awarding contracts for products and services where the potential
for a conflict is practically nonexistent.

Section 207 requires agencies to evaluate all contracts ex-
ceeding $50,000 which provide for the preparation or submission
of a report. The evaluation shall include a description of (1)
the conclusions and recommendations in the report, (2) the actions
taken by the agency in response to the report or the reasons why
no action was taken, and (3) a summary of the contractor's perform-
ance in meeting the contract specifications.

We believe it is critical for agencies to assess the quality
and use made of consulting services, including an appropriate jus-
tification for failing to use the results of these services. Find-
ings presented in our March 20, 1980, report on consulting service
contracts support the need for such evaluyations. i/ We found that
one-third of the 60 completed contracts reviewed were of question-
able or marginal value to the agencies. Previous GAO studies,
dating back to 1961, as well as the Commission on Government
Procurement have found that many Federal agencies do not, for
various reasons, maximize the use of reports prepared under Federal

consulting service contracts.

1/"Controls Over Consulting Service Contracts At Federal Agencies
Need Tightening" (PSAD-80-35, March 20, 1980).



We suggest that the bill specify that evaluations be approved
by an agency official at least two levels above that of the program
manager responsible for monitoring a contractor's performance. We
pelieve that if the evaluations are required to be approved at this
higher level it will help to assure their objectivity and quality.

That concludes my remarks Mr. Chairman. I would be happy to

answer any qustions at this time.
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COMMENTS ON H.R. 7674

TITLE I

A major purpose of titlé I is to clarify the authority for
appointment and compensation of experts and consultants. To pre-
clude future statutes from inadvertently compromising the uniform-
ity in the compensation of experts and consultants that this bill
is intended to provide, we suggest that title I be amended to pro-
vide that a subsequent statute may not be held to supersede or
modify this section except to the extent that it does so expressly.
This would permit the Congress to expressly authorize necessary
exceptions but would preclude any inadvertent exceptions to the
general provisions of this title.

There is undoubtedly a need for better control over the use
of appointed experts and consultants in the executive branch. The
proposed legislation would appear to be a step toward achieving
this objective. However, the inclusion of our Office in the cover-
age of this bill would abolish the special authorities which the
Congress has granted to the Comptroller General in recognition of
our unique responsibilities and the great diversity of highly tech-
nical and complicated programs with which it must deal in a com-
pletely competent and frequently expeditious manner. The need for
the capability provided by these special authorities is greater
today than it was when it was granted, and this need will continue
to grow with the emergence of every new Federal program. 1In short,
our Office, more than any other agency of which we are aware, must

be able to obtain, without delay, highly qualified talent in a wide
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variety of fields and ﬁc retain that talent for as long as
necessary to accomplish the purpose for which it is needed if

we are to effectively and efficiently discharge the obligations
imposed on us by the Congress. Accordingly, we urge that our
Office be excluded from the coverage of the proposed legislation.

Section 101

We believe section 101(g)(2) should be deleted. This
section contains language that is inconsistent with one of the
bill's objectives--to make section 3109 an appointing authority
only by eliminating all reference to procuring by contract the
services of experts and consultants.

Title 1, section 101(b) of the bill accomplishes this
objective by specifying that section 3109 is only an authority
to appoint experts and consultants. Section 101(g)(2), however,
speaks to obtaining the services of experts and consultants by
contract. We believe this language may be misinterpreted as a
procurement authority.
TITLE IIX

Title II of the bill--contracts--prescribes various
requirements pertaining to the procurement of goods and services.
The bill will require an agency to make public its intentions to
award a contract, to make the contract available to public scrutiny,
and require consultants to disclose the role they played in preparing
reports under Government contracts. In addition, the bill requires
consultants to fully disclose any conflicts of interest they have

that could result in biased advice when writing reports. It will
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also require agencies to disclose in their budgets sent to the
Congress the amount of funds requested for the procurement of
goods and services and would require agencies to evaluate the
contractor's performance in certain contracts which provide for
the preparation of a report. It would make Federal managers
accountable for their procurement actions by linking the deter-
mination of senior executive service bonuses and merit pay to
managers' compliance with this bill's provisions. Finally, it
would limit the amount of funds that agencies can spend in the
final quarter of a fiscal year.

Section 202

We would like to see certain changes made to title II that
will emphasize the agencies' responsibility to manage contract
services properly and to safeguard the public's interest. For
example, we are concerned that the paperwork required by section
202 (c) may overwhelm the Appropriations Committees. At the same
time, it may cause the agencies to spend an inordinate amount of
time preparing written notifications.

However, we share the Senate Committee's concern that con-
tracts are modified all too freguently. Our March 1980 report
found that modifications to contracts were qommonplace. Modifi-
cations were made in 70 of the 11l contracts reviewed, increasing
the original contract values by 31 percent. Furthermore, modifi-
cations were frequently made for work not contemplated in the
original contract. Use of such modifications thwarts the competi-

tive bidding process and can result in the Government paying more
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than it should. Accordingly, we suggest that section 202(c) be
amended to limit the reporting requirements to contracts for con-
sulting services only. Furthermore, we believe that the written
notifications should be sent to the appropriate agency Inspector
General rather than to the Appropriations Committees.

On July 2, 1980, the Director, OMB, assigned to the Inspectors
General direct oversight responsibilities for consulting service
contracts. This new responsibility includes an evaluation of the
progress made by each agency to institute effective management
controls as recommended in our June 5, 1980, report and implemented
in section 307 of the 1980 Supplemental Appropriations Act. We be-
lieve the Inspectors General are in a better position to review
specific contract modifications. Furthermore, results of such re-
views could be reported to the Congress together with information
on progress made in instituting effective management controls as
required by the 1980 Supplemental Appropriations Act.

Section 203

We recommend section 203(a)(l) be revised to make the Federal
Procurement Data Center, rather than each agency, responsible for
preparing the list of contracts entered into by each agency within
the preceding 24 months. This change recognizes that the data cen-
ter already maintains all but one of the data elements required by
this section. We believe that the data center can provide this
information more economically since each agency will not have to
maintain a separate capability for this purpose. The only data

element not currently available from the data center is the name
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of the Government employee who authorized the award of the
contract. It may be more economical for each agency to maintain
this information.

Section 204

Section 204 requirés that each written report prepared by a
contractor contain various information, including the name of the
contractor that prepared the report, the dollar amount of the con-
tract, and the type of procurement used in awarding the contract.
We believe that such information is essential and should be readily
available for those who want to scrutinize the expenditure of pub-
lic funds.

At the request of the Chairman, Senate Subcommittee on Civil
Service and General Services, we obtained information from seven
agencies on their use of consultants to prepare congressionally
mandated reports. These reports are either specifically required
by statute or requested in committee reports. Results show that
consulting services were used in preparing responses to meet over
forty percent of the agencies' congressionally mandated reporting
regquirements.

Agencies did not disclose or inadequately disclosed
consultants' assistance in preparing approximately 60 percent of
the repcrts. The types of disclosure ranged from full descriptions
of work performed by a consultant and its relationship to the overall
study to simply citing the consultant's name in the acknowledgement,
in an appendix reference, or as a footnote with little or no infor-

mation on the consultant's role. Since congressionally mandated
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studies have the potential to influence the congressional oversight
process and future direction of Government programs, it is important
that the Congress be fully apprised of consultants' assistance.

We suggest that an additional reporting requirement be added
to this section Sf the Bill, requiring disclosure in the reports
of any organizational conflict of interest as determined by the
agency in accordance with section 205 of title II. In our opinion,
the existence of an organizational conflict of interest by a con-
tractor preparing a Federal report is vital information to all re-
port recipients. Without this information, the readers may not be
aware of the potential for biased conclusions and recommendations.

Section 205

Section 205 prescribes various controls to prevent or mitigate
organizational conflicts of interest. As discussed in our state-
ment, we believe that section 205 should be tested for a 2-year
period at selected agencies. As noted in our June 5, 1980, report,
there have been several audit reports that found agencies had
awarded consulting service contracts where there was an appearance
of conflict of interest that could (1) affect the contractor's
ability to give impartial advice or (2) result in the contractor
being given an unfair advantage when competing for other contracts.

Additionally, we recently reviewed the potential for conflict
of interest involving consulting service contracts at six agencies
and testified on the results before the Subcommittee on Oversight

and Investigation of the House Committee on Interstate and Foreign
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Commerce. The specific issue focused on the potential conflict of
interest which may arise when consulting firms employed by Federal
agencies to do regulatory analysis also perform similar studies
for the industry subject to regulation. The Subcommittee is con-
tinuing this investigation.

our analysié of contract files identified potential conflict
of interest in 101 of 156 contracts reviewed. It is important to
recognize, however, that identifying a potentially conflicting
situation does not necessarily mean that a conflict of interest
actually exists. There is at times a valid need to obtain the ex-
pertise of knowledgeable individuals to assist in improving the
many varied operations and activities of the Federal Government.
We believe that if agencies see a need for this expertise, they
should evaluate the risk of adverse impact from either a potential
or actual conflict of interest and take steps to deal with this
risk.

Section 206

Section 206 states that agency heads shall include, within
their request for regular appropriations for each fiscal year, an
itemized statement of the amounts requested by the agency for the
procurement of goods and services, separately classified, and that
this same information be included with the President's budget
transmitted to the Congress. This would in effect call for addi-

tional special analyses in the budget.
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The fiscal year 1981 budget contained 11 special énalyses on
subjects such as Federal credit programs, Federal aid to State and
local governments, and civil rights activities. There are many
demands for information and limited resources available to meet
these demands. The existing system appears to be strained already.
We believe that new requirements should be justified in relation
to competing needs. Increased reporting may require eliminating
some currently reported data. We are concerned about the ability
of the budget formulation system to cope with this new requirement.

The 1980 Supplemental Appropriations Act reguires agencies to
provide a special budget analysis of the funds requested for con-
sulting services in the fiscal year 1982 budget. This new congres-
sional requirement will provide part of the budget analysis in-
formation required by this bill.

If the Congress believes the President's budget should contain
a special analysis for procurement of all goocds and services, we
believe the requirement should be temporary--perhaps only for 2 or
3 years. In our opinion, special reporting should be used to de-
termine the nature and scope of an identified problem and should
continue only until improvements are put into effect. At the end
of the temporary period, the costs and benefits of preparing this
special budget analysis could be determined and, if justified, con-
tinued. Furthermore, we would suggest that the Congress, in re-
viewing this section of the bill, justify the need for this new
requirement against the competing requirements for other budget

analyses.
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Section 208

Section 208 requires that the criteria for performance
appraisals of the senior executive service and managers subject
to merit pay include the degree of compliance with rules, regu-
lations, and procedures.applicable to the contracting out of agency
functions and the promotion of policy in section (2) of this bill.
We believe this section is unnecessary since section 4313 of title
5, United States Code, already contains five factors that must be
considered in preparing performance appraisals for senior executive
service officials. Several of these factors, such as cost effi-
ciency and timeliness of performance, are broad enough to include
many of the factors called for in section 208 when performance
appraisals are prepared. In addition, we believe this provision
could act as a precedent for adding other criteria which, if
carried to an extreme, could make the performance appraisal system
unwieldy and cumbersome.

Section 209

Section 209 requires the Director, OMB, to insure that no more
than 20 percent of the total appropriations made available for pro-
curement are obligated in the last 2 months of fiscal years 1981,
1982, and 1983. The language in this section closely parallels
language in H.R. 7287 which we have supported. It does, however,
differ in that it applies to appropriations for procurement of
goods and services rather than total appropriations made available

for each agency for any such fiscal year. We believe that a
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broader Government management perspective is needed and, therefore,
recommend that this section be revised to apply the yearend spend-
ing limitation to all appropriated funds.

Normally, we do not favor the type of limitation in section
209 because it is difficult to administer and because it addresses
a symptom rather-than cérrecting underlying management problems.
We wish OMB would manage budget execution voluntarily and aggres-
sively, but we have seen no evidence of its willingness to do so.
For this reason, we would support a modified section 209 because
we believe that a temporary limitation, with flexibility to adjust
the limitation to avoid program disruption, is the most appropri-
ate means available to the Congress to force OMB to pay more at-
tention to budget execution and to do a better job of planning and
managing it.

Section 210

Section 210 codifies the principle of the Federal Procurement
Data System by requiring the Director, OMB, to issue a regulation
establishing a data system for the collecting, processing, main-
taining, and disseminating of information on the procurement activ-
ities of the Federal Government and of each agency. Under the
system, each contract is to be classified as primarily for goods
or services and, if for services, whether the services are primar-
ily for the preparation of a report.

We have several reservations concerning the requirements of
this section. It will require the data center to significantly

expand the data elements currently collected on each Government
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contract. Furthermore, some of the requested information is
already available from other sources. We hesitate to endorse this
additional requirement on the data center without knowing the ad-
ditional costs that would be incurred.

Section 211

Section 211 requires each agency to make information produced
or collected under a contract available to the public to the same
extent as if collected by Government officials.

We question the need for this amendment because the original
1966 Freedom of Information Act legislative history shows that the
act was based on the principle that all Government information,
except those categories permissively exempted, should be available
to the public.

Although this proposed amendment makes clear the status of
contractor furnished work held by Government agencies, it does not
clearly address the status of information produced or cocllected
under a Government contract that is retained by the contractor.

If this provision remains in the bill, we suggest that the report
on this bill clarify the types of information currently not covered
by the Freedom of Information Act that would be made available to

the public under this section.
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